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EXTRACT  FROM  BY-LAWS 
Section  9.  No  book  shall,  at  any  time,  be  taken  from 
the  Library  Room  to  any  other  place  than  to  some  court 
room  of  a  Court  of  Record,  State  or  Federal,  in  the  City 
of  San  Francisco,  or  to  the  Chambers  of  a  Judge  of  such 
Court  of  Record,  and  then  only  upon  the  accountable 
receipt  of  some  person  entitled  to  the  use  of  the  Library. 
Every  such  book  so  taken  from  the  Library,  shall  be 
returned  on  the  same  day,  and  in  default  of  such  return 
the  party  taking-  the  same  Shall  be  suspended  from  all 
use  and  privileges  of  the  Library  until  the  return  of  the 
book  or  full  compensation  is  made  therefor  to  the  satis- 
faction of  the  Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down, 
or  be  marked,  dog-eared,  or  otherwise  soiled,  defaced  or 
injured.  Any  party  violating  this  provision,  shall  be 
liable  to  pay  a  sum  not  exceeding  the  value  of  the  book, 
or  to  replace  the  volume  by  a  new  one,  at  the  discretion 
of  the  Trustees  or  iCxecutive  Committee,  and  shall  be 
liable  to  be  suspended  from  all  use  of  the  Library  till 
;iny  order  of  the  Trustees  or  Executive  Committee  in 
the  i)remises  shall  be  fully  complied  with  to  the  satisfac- 
tion of  such  Trustees  or  Executive  Committee. 
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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

Names  and  Addresses  of  Attorneys  of  Eecord. 
Mes^srs.  LYONS  &  RITCHIE,  Valdez,  Alaska, 
Mr.  C.  F.  WILT,  Tacoma,  Wash., 

Attorneys  for  the  Defendants  and  Plaintiff  in 
Error. 
Messrs.  DONOHOE  &  DIMOND,   Valdez,   Alaska, 
Attorneys  for  the  Plaintiff  and  Defendants  in 
Error.     [4*] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division. 

No.  687. 
H.  M.  FAGERBEEG, 

Plaintiff, 
vs. 

F.  R.  BRENNEMAN,  United  States  Marshal  and 
JAS.  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 

Amended  Complaint. 
Comes  now  the  above-named  plaintiff,  and,   for 
cause  of  action  against  the  above-named  defendants, 
alleges  as  follows,  to  wit : 

I. 
That  the  above-named  defendant,  F.  R.  Brenne- 
man,  is  the  United  States  ^Marshal   for  the  Tliird 
Judicial  Division  of  the  Territory  of  Alaska;  and 
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that  the  above-named  defendant  Jas.  M.  Millsap  is 
a  deputy  United  States  Marshal  for  said  division 
and  territory,  appointed  by  and  serving  under  the 
said  defendant,  Brenneman,  and  is  now  stationed 
at  McCarthy,  Alaska.  That  both  of  said  officers 
are  duly  qualified.  That  the  acts  hereinafter  com- 
plained of  were  done  and  performed  by  said  defend- 
ants acting  in  their  official  capacities  as  United 
States  marshal  and  deputy  United  States  marshal, 
respectively,  as  aforesaid.  (Amended  by  interlinea- 
tion this  10th  day  of  May,  1915,  by  leave  of  Court. 
Arthur  Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy.) 

II. 

That  on  the  sixth  day  of  August,  1914,  the  plaintiff 
was  the  lawful  owner  and  in  possession  of  and  en- 
titled to  the  possession  of  a  certain  roadhouse,  to- 
gether with  the  appurtenances,  the  land  about  the 
said  roadhouse  and  upon  which  the  said  roadhouse 
is  situate,  all  furniture  and  [5]  equipment  in 
said  roadhouse,  and  all  barns  and  outbuildings  in 
connection  with  the  said  roadhouse,  situate  at  what 
is  known  as  the  town  of  Blackburn,  Alaska,  at  Mile 
192  of  the  Copper  Eiver  &  Northwestern  Eailway, 
and  within  the  jurisdiction  of  this  court,  the  same 
being  commonly  known  as  the  *^  Blackburn  Road- 
house," also  five  head  of  horses,  and  harnesses, 
saddles,  sleds,  wagons  and  general  equipment,  all  of 
w^hich  will  more  fully  appear  by  reference  to  a  com- 
plete inventory  of  said  property  attached  hereto  and 
made  a  part  hereof,  and  marked  Exhibit  ^^A." 

III. 

That  thereafter  and  on  the  said  sixth  day  of  Au- 
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gust,  1914,  while  plaintiff  was  so  seized  and  possessed 
of  said  property  and  entitled  to  the  jDossession  there- 
of, the  said  defendant  Millsap,  acting  at  the  in- 
stance of  and  authorized  by  the  defendant  Brenne- 
man,  wrongfully  and  unlawfull}'  and  by  force,  and 
against  the  will  and  over  the  protest  of  said  plaintiff, 
ousted  and  ejected  plaintiff  from  said  roadhouse, 
and  took  possession  of  the  same,  and  took  possession 
of  all  of  the  property  above  described  and  set  forth 
in  Exhibit  **A"  and  deprived  plaintiff  of  the  use  and 
possession  of  said  propert}^  and  has  since  at  all  times 
denied,  and  does  still  deny  to  plaintiff  the  possession 
of  said  property. 

IV. 

That  plaintiff,  at  the  time  the  said  property  was 
so  seized  by  the  said  defendants,  w^as  engaged  in 
running  the  said  roadhouse  as  a  public  roadhouse, 
and  was  using  the  said  horses  in  doing  a  general 
freighting  and  packing  business  to  the  surrounding 
mining  camps,  and  in  said  business  was  making  an 
average  daily  profit  of  thirty  dollars  ($30.00),  which 
sum  plaintiff  claims  as  his  damage  for  each  day  that 
he  has  been  deprived  and  w^ill  be  deprived  of  said 
property;  That  plaintiff  has  been  further  damaged 
by  the  wrongful  and  unlawful  acts  of  said  defend- 
ants in  so  depriving  him  of  his  [6]  property,  on 
account  of  demoralization  of  trade  and  loss  of  busi- 
ness prestige,  in  the  sum.  of  $2,000.00;  that  plaintiff 
has  been  further  damaged  in  the  sum  of  $1,000.00  on 
account  of  personal  expenses  incurred  and  necessary 
to  be  incurred  in  this  action. 

V. 

That  the  value  of  the  property  described  herein, 
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and  an  inventory  of  which  is  set  forth  in  Exhibit 
*^A/'  not  including  the  land  mentioned  therein,  is 
$8,350.00,  and  that  plaintiff  has  been  further  dam- 
aged in  that  sum,  to  wit,  $8,350.00,  by  reason  of  the 
wrongful  taking  and  detention  of  said  property  as 
aforesaid. 

WHEREFORE,  Plaintiff  prays  judgment  against 
the  defendants  and  each  of  them  as  follows,  to  wit : 

1.  That  plaintiff  be  adjudged  and  decreed  to  be 
the  owner  and  entitled  to  the  possession  of  all  of  the 
property  described  above,  and  set  forth  in  Exhibit 

2.  That  plaintiff  have  and  recover  of  and  from 
the  said  defendants  all  of  the  property  herein  de- 
scribed, or  the  value  thereof,  viz.,  $8,350.00,  in  case 
the  delivery  of  said  property  cannot  be  had ;  for  his 
damages  in  the  sum  of  three  thousand  dollars,  and 
for  the  further  sum  of  thirty  dollars  per  day  as  dam- 
ages for  the  interest  on  the  money  invested  in  said 
property,  and  as  damages  in  being  deprived  of  the 
use  of  said  property. 

3.  For  his  costs  and  disbursements  in  this  action, 
and 

4.  For  such  other  and  further  relief  as  to  the 
Court  shall  seem  just. 

DONOHOE  &  DIMOND, 
Attorneys  for  Plaintiff.     [7] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

H.  M.  Fagerberg,  being  first  duly  sworn,  deposes 
and  says :  That  he  is  the  plaintiff  named  in  the  within 
Amended    Complaint;  that   he  has  read   the  same, 
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knows  the  contents  thereof,  and  that  the  same  is  true 
he  verily  believes. 

H.  M.  FAGERBERG. 

Subscribed  and  sworn  to  before  me  this  2d  day  of 
January,  1915. 

[Seal]  F.  R.  BARNES, 

U.  S.  Commissioner  in  and  for  the  Chitina  Precinct, 
Territory  of  Alaska. 
Service  of  copy  acknow^ledged,  at  Valdez,  Alaska, 
this  7th  day  of  January,  1915. 

E.  E.  RITCHIE, 
One  of  Attorneys  for  Defendants. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division,  Jan.  7,  1915.  Ar- 
thur Lang,  Clerk.  By  T.  P.  Geraghtv,  Deputy. 
[8] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

No.  687. 

H.  M.  FAGERBERG, 

Plaintiff, 
vs. 

F.  R.  BRENNEMAN,  United  States  Marshal  and 
JAMES  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 
Amended  Answer. 
Comes    now  the  defendants,    by  their  attorneys, 
C  E.  Bunnell  and  Lvons  &  Ritchie,  and  bv  leave  of 
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Court  first  had  and  obtained,  file  this,  their  amended 
answer,  and  admit,  deny  and  allege  as  follows : 

I. 

Referring  to  paragraph  1  of  plaintiff's  amended 
complaint,  defendants  admit  the  allegations  therein 
contained. 

II. 

Referring  to  paragraph  2  of  said  amended  com- 
plaint, defendants  deny  each  and  every  allegation 
therein  contained,  except  as  hereinafter  stated. 

III. 

Referring  to  paragraph  3  of  said  amended  com- 
plaint ,  defendants  deny  each  and  every  allegation 
therein  contained  except  as  hereinafter  stated  and 
specifically  admitted. 

IV. 

Referring  to  paragraph  4  of  said  amended  com- 
plaint, defendants  deny  each  and  every  allegation 
therein  contained. 

V. 

Referring  to  paragraph  V  of  said  amended  com- 
plaint, defendants  deny  that  the  property  described 
and  demanded  in  plaintiff's  amended  complaint,  ex- 
clusive of  the  land,  is  or  was  at  any  time  mentioned 
in  said  amended  complaint,  of  the  value  of  $8,350, 
or  any  other  sum  in  excess  of  $1,500 ;  deny  that  plain- 
tiff has  been  damaged  in  any  sum  whatever  by  any 
act  of  defendants,  and  deny  that  any  of  said 
property  was  taken  by  defendants  wrongfully. 
[9]  For  a  further  and  separate  answer  to  plain- 
tiff's amended  complaint  defendants  allege: 
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1. 

That  at  all  times  hereinafter  mentioned  plaintiif 
herein  and  one  J.  A.  Fagerberg  were  general  part- 
ners, engaged  in  operating  and  conducting  the  road- 
house  described  in  plaintiff's  amended  complaint, 
and  were  the  joint  owners  of  all  of  said  property  de- 
scribed in  said  amended  complaint,  and  they  are  now 
the  owners  of  all  of  said  property;  that  plaintiff 
never  was  and  is  not  now  the  sole  owner  of  all  of 
said  property,  nor  of  any  part  thereof. 

2. 

That  during  all  the  times  mentioned  in  said 
amended  complaint  and  during  all  the  times  men- 
tioned in  the  complaint  in  civil  action  No. now 

pending  in  this  court,  the  said  Carstens  Packing 
Company  w^as,  and  is  now,  a  corporation  duly  or- 
ganized under  the  laws  of  the  State  of  Washington. 

3. 

That  on  the  31st  day  of  July,  1914,  the  plaintiff 
herein,  the  said  J.  A.  Fagerberg,  were  general  part- 
ners, engaged  in  operating  said  roadhouse  as  afore- 
said, and  were  then  and  there  indebted  to  the  said 
Carstens  Packing  Company  in  the  smn  of  $6,274.47 
and  interest;  that  on  said  last-named  day  the  said 
Carstens  Packing  Company  commenced  an  action  in 
the  above-entitled  court  against  the  said  J.  A.  Fager- 
berg to  enforce  the  collection  of  the  above. named 
sum  then  and  there  due  from  the  said  J.  A.  Fager- 
berg and  the  plaintiff  herein,  doing  business  as 
Fagerberg  Brothers,  to  said  Carstens  Packing  Com- 
pany, and  thereafter  in  said  action  a  summons  was 
duly  issued  out  of  this  court,  and  an  affidavit  and 
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undertaking  for  attachment  were  duly  filed  therein, 
and  thereafter  a  writ  of  attachment  was  duly  issued 
in  said  action  out  of  the  clerk's  office  of  said  court 
and  delivered  to  the  United  States  Marshal  of  the 
Third  Division  of  Alaska  for  levy;  that  thereafter, 
under  and  by  virtue  of  said  writ  of  attachment  the 
said  marshal,  F.  R.  Brenneman,  one  of  the  defend- 
ants herein,  by  his  codefendant,  James  M.  Millsap, 
deputy  marshal,  duly  levied  upon  the  property  de- 
scribed in  the  amended  complaint  and  took  the  same 
into  custody.     [10] 

4. 
That  said  action  of  the  Carstens  Packing  Com- 
pany against  J.  A.  Fagerberg  was  filed  by  E.  E. 
Ritchie,  one  the  attorneys  for  plaintiff  therein,  with- 
out full  information  regarding  the  same  from  said 
Carstens  Packing  Company;  that  said  Ritchie  drew 
and  verified  the  complaint  upon  the  facts  as  they 
had  been  hurriedly  communicated  to  him,  and  he  was 
not  aware  that  H.  M.  Fagerberg  was  a  partner  of 
J.  A.  Fagerberg  in  all  dealings  of  said  J.  A.  Fager- 
berg with  the  Cai*stens  Packing  Company;  that 
when  the  amended  answer  was  filed  by  said  Ritchie 
in  this  cause,  setting  up  that  said  Carstens  Packing 
Company  had  learned  since  the  filing  of  said  com- 
pany's case  against  J.  A.  Fagerberg  that  J.  A.  Fager- 
berg and  H.  M.  Fagerberg  were  partners  the  same 
was  done  on  information  written  to  said  Ritchie  by 
a  Seattle  attorney  of  said  Carstens  Packing  Com- 
pany; that  said  amended  answer  was  drawn  by  said 
Ritchie  and  verified  by  him  without  communication 
with  any  officer  of  the  Carstens  Packing  Company, 
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and  the  mistake  of  fact  contained  in  it  is  due  to  mis- 
understanding of  attorneys  through  slow  communi- 
cation between  Seattle  and  Valdez;  that  plaintiff 
herein  was  actually,  during  all  the  times  mentioned 
in  the  amended  complaint  herein,  a  partner  of  said 
J.  A.  Fagerberg ;  and  plaintiff*  herein  and  said  J.  A. 
Fagerberg  during  all  the  times  mentioned  in  said  ac- 
tion, and  during  all  the  times  mentioned  in  this  ac- 
tion, were  general  partners,  engaged  in  conducting 
said  roadhouse;  and  said  indebtedness,  alleged  in 
said  action  of  Carstens  Packing  Company  against 
said  J.  A.  Fagerberg  to  be  due  from  said  J.  A.  Fager- 
berg to  said  Carstens  Packing  Company,  was  actu- 
ally due  and  owing,  at  all  times  mentioned  in  said 
complaint  in  said  action,  from  the  firm  of  Fagerberg 
Brothers,  composed  of  plaintiff  herein  and  said  J.  A. 
Fagerberg. 

5. 
That  on  or  about  July  15,  1913,  said  J.  A.  Fager- 
berg, for  the  purpose  of  hindering,  delaying  cheat- 
ing and  defrauding  the  creditors    of  said    firm  of 
Fagerberg  Brothers,  executed  and  delivered  to  plain- 
tiff herein,  a  pretended  bill  of  sale,  whereby  said 
J.  A.  Fagerberg  pretended  to  transfer  and  convey 
to  plaintiff*     [11]     herein  all  the  property  described 
in  plaintiff's  amended  complaint  herein  which  was 
then    owned    and     possessed     by    said     Fagerberg 
Brothers,  together  with  a  general  store  building, 
and    all  goods,  wares  and    merchandise    contained 
therein,  situated  at  Chititu,  Alaska ;  said  bill  of  sale 
was  without  consideration,  and  was  made  solelv  for 


10  F.  B.  Brenneman  et  al. 

the  purpose  of  hindering,  delaying,  cheating  and 
defrauding  the  creditors  of  said  Fagerberg  Brothers 
and  of  J.  A.  Fagerberg;  and  plaintiff  accepted  said 
bill  of  sale  knowing  that  the  same  was  made  by  said 
J.  A.  Fagerberg  for  the  purposes  aforesaid;  and 
plaintiff  in  receiving  said  bill  of  sale  for  all  of  said 
property  received  the  same  for  the  purpose  of  aiding 
in  hindering,  delaying,  cheating  and  defrauding  the 
creditors  of  Fagerberg  Brothers,  consisting  of  plain- 
tiff herein  and  said  J.  A.  Fagerberg  and  any  separate 
creditors  of  said  J.  A.  Fagerberg;  plaintiff  herein 
never  gave  any  consideration  of  any  kind  or  charac- 
ter for  said  pretended  transfer  to  him  by  said  J.  A. 
Fagerberg  by  said  pretended  bill  of  sale. 

6. 

That  all  of  said  property  described  in  the  amended 
complaint  herein  was  attached  by  defendant  Mill- 
sap,  as  deputy  United  States  marshal,  acting  for 
and  under  the  defendant  Brenneman,  United  States 
marshal,  under  and  virtue  of  said  writ  of  attach- 
ment issued  in  said  action  of  Carstens  Packing  Com- 
pany against  J.  A.  Fagerberg ;  that  the  amount  sued 
for  in  said  action,  to  wit,  the  sum  of  $6,274.47  was 
then  and  there  due  from  plaintiffs  herein  and  said 
J.  A.  Fagerberg,  doing  business  under  the  name  of 
Fagerberg  Brothers,  to  said  Carstens  Packing  Com- 
pany, and  all  the  property  attached  by  virtue  of  said 
w^rit  of  attachment  in  said  action  was  at  the  time 
the  property  of  plaintiff  herein  and  said  J.  A.  Fager- 
berg, doing  business  under  the  name  of  Fagerberg 
Brothers. 

Wherefore  defendants  ask  that  this  action  be  dis- 
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missed  at  the  cost  of  plaintiff  and  that  defendants 
have  judgment  for  their  costs  herein  expended. 

C.  E.  BUNNELL  and 
LYONS  &  RITCHIE, 
Attorneys  for  Defendants. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

F.  R.  Brenneman,  being  duly  sworn  says  he  is  one 
of  [12]  the  defendants  in  this  action;  that  he  has 
read  the  foregoing  amended  answer  and  he  believes 
the  same  to  be  true. 

F.  R.  BRENNEMAN. 
Subscribed  and  sworn  to  before  me  this  8th  dav  of 
Januar}^  1915. 

[Notarial  Seal]         THOS.  P.  GERAGHTY, 

Notary  Public. 

My  commission  expires  Feb.  15,  1915. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division,  Jan.  8,  1915.  Ar- 
thur Lang,  Clerk.    By  T.  P.  Geraghty,  Deputy.   [13] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division. 

No.  687. 
H.  M.  FAGERBERG, 

Plaintiff, 
vs. 
F.  R.  BRENNE^NIAN,  United  States  Marshal,  and 
JAMES     M.     MILLSAP,     Deputy     United 
States  Marshal, 

Defendants. 
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Reply. 

Comes  now  the  above-named  plaintiff,  and  for 
reply  to  the  amended  answer  of  defendants  on  file 
herein  says : 

I. 

Replying  to  the  first  paragraph  of  defendants' 
affirmative  defense  as  set  forth  in  said  answer,  plain- 
tiff denies  each  and  every  allegation  therein  con- 
tained. 

II. 

Referring  to  the  second  paragraph  of  defendants' 
affirmative  defense,  plaintiff  has  no  knowledge  or 
information  from  which  to  form  a  belief,  and  there- 
fore denies  the  same. 

III. 

Referring  to  the  third  paragraph  of  defendants' 
affirmative  defense,  plaintiff  admits  that  on  or  about 
the  31st  day  of  July,  1914,  a  suit  was  filed  in  the 
above-entitled  court  wherein  the  plaintiff  was  Car- 
stens  Packing  Company  and  the  defendant  J.  A. 
Fagerberg;  that  in  said  suit  summons  was  issued 
out  of  said  court ;  that  an  affidavit  and  undertaking 
of  attachment  were  filed  therein,  and  that  a  writ  of 
attachment  was  issued  out  of  said  court;  that  said 
writ  of  attachment  was  put  into  the  hands  of  defend- 
ants for  service,  and  that  defendants  were  acting 
under  said  writ  when  they  ousted  and  ejected  plain- 
tiff and  deprived  plaintiff  of  the  use  and  possession 
of  the  property  in  controversy,  as  set  forth  in  plain- 
tiff's complaint  on  file  herein,  and  denies  each  and 
every  other  allegation  therein  contained. 
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IV. 

Referring  to  the  fourth  paragraph  of  said  affirma- 
tive defense,  plaintiff  denies  each  and  every  allega- 
tion therein  contained.     [14] 

V. 

Referring  to  the  fifth  paragraph  of  said  affirma- 
tive defense,  plaintiff  says  that  on  or  about  the  15th 
day  of  July,  1913,  J.  A.  Fagerberg  made  and  exe- 
cuted and  delivered  to  plaintiff  a  deed  and  bill  of 
sale,  conveying  to  plaintiff  all  of  the  property  de- 
scribed in  plaintiff's  amended  complaint,  together 
with  the  general  store  building  and  the  goods,  wares, 
and  merchandise  therein  contained,  situated  at 
Chititu,  Alaska;  denies  that  said  deed  and  bill  of 
sale  was  without  consideration,  was  made  for  the 
purpose  of  hindering,  delaying  or  defrauding  or 
cheating  any  of  the  creditors  of  plaintiff  or  J.  A. 
Fagerberg,  or  both,  or  that  said  deed  and  bill  of  sale 
was  received  with  the  intent  or  purpose  of  so  delay- 
ing, hindering,  cheating  or  defrauding  any  of  said 
creditors,  and  states  that  said  deed  and  bill  of  sale 
was  given  and  received  for  an  adequate  and  valu- 
able consideration,  and  denies  each  and  every  other 
allegation  in  said  paragraph  contained. 

VI. 

Referring  to  the  sixth  paragraph  of  said  affirma- 
tive defense,  plaintiff  admits  that  the  property  de- 
scribed in  said  amended  complaint  was  taken  by  the 
defendant  Millsap,  as  deputy  United  States  mar- 
shal, acting  for  and  under  defendant  Brenneman, 
United  States  marshal,  under  the  writ  of  attachment 
issued  in  the  action  of  Carstens  Packing  Company 
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against  J.  A.  Fagerberg,  and  denies  that  J.  A.  Fa- 
gerberg,  or  that  any  person  other  than  plaintiff  had 
any  interest  in  said  property  at  the  time  of  the  seiz- 
ure thereof  by  defendants ;  alleges  that  plaintiff  was 
tSe  sole  and  lawful  owner  of  said  property  and  that 
its  seizure  under  said  writ  of  attachment  was  wrong- 
ful and  unlawful,  and  denies  each  and  every  other 
allegation  in  said  paragraph  contained, 

WHEEEFOEE,  plaintiff  prays  judgment  as  in  his 
complaint. 

DONOHOE  &  DIMOND, 
Attorneys  for  Plaintiff.     [15] 

United  States  of  America, 
Territory  of  Alaska, — ^ss. 

I,  H.  M.  Fagerberg,  being  first  duly  sworn,  depose 
and  say :  That  I  am  the  plaintiff  named  in  the  above- 
entitled  action,  and  that  the  foregoing  Reply  to 
Amended  Answer  is  true  as  I  verily  believe. 

H.  M.  FAGERBERG. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  May,  A.  D.  1915. 

[Seal]  CHAS.  A.  HAND, 

Deputy  Clerk  of  the  District  Court  for  the  Terri- 
tory of  Alaska,  Third  Division. 

United  States  of  America, 
Territory  of  Alaska. — ss. 

Due  and  legal  service  is  hereby  accepted,  this  19th 
day  of  Feb.,  A.  D.  1915,  by  receiving  a  copy  thereof, 
duly  certified  to  by  Anthony  J.  Dimond,  one  of  the 
attorneys  for  the  plaintiff. 

JOHN  LYONS, 
One  of  Attorneys  for  Defendants. 
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[Endorsed]  :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division,  Feb.  18,  1915.  Arthur 
Lang,  Clerk.     By  Chas.  A.  Hand,  Deputy.     [16] 


In   the   District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

No.  687. 
H.  M.  FAGERBERG, 

Plaintiff, 

vs. 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAMES  M.  MILLSAP,  Deputy  United 
States  Marshal, 

Defendants. 

Bill  of  Exceptions  and  Transcript  of  Evidence. 

BE  IT  REMEMBERED,  That  the  above-entitled 
cause  came  on  duly  and  regularly  to  be  heard,  at 
Valdez,  Alaska,  on  Monday,  May  10,  1915,  at  10 
o'clock  A.  M.  of  said  day,  before  the  Honorable 
Fred  M.  Brown,  Judge  of  said  court,  and  a  jury: 

The  plaintiff  herein  being  represented  by  his  at- 
torneys and  counsel,  Messrs.  Donohoe  &  Dimond: 

The  defendants  herein  being  represented  by  their 
attorneys  and  counsel,  Messrs.  Lyons  &  Ritchie : 

The  jury  having  been  empaneled  and  sworn,  open- 
ing statements  were  made  by  Mr.  Dimond  on  behalf 
of  the  plaintiff  and  by  Mr.  Ritchie  on  behalf  of  the 
defendants : 

Whereupon  the  following  additional  proceedings 
were  had  and  done,  to  wit:     [17] 
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[Testimony  of  H.  M.  Fagerberg,  the  Plaintiff,  in  His 

Own  Behalf.] 

H.  M.  FAGERBERG,  the  plaintiff,  called  and 
sworn  as  a  witness  in  his  own  behalf,  testified  as  fol- 
lows ; 

Direct  Examination,  by  Mr.  DIMOND. 

Q.  What  is  your  name  ? 

A.  H.  M.  Fagerberg. 

Q.  You  are  generally  known  as  Harry  Fager- 
berg ?        A.  Yes,  sir. 

Q.  Where  do  you  reside? 

A.  Blackburn,  McCarthy. 

Q.  How  long  have  you  resided  in  Alaska  ? 

A.  For  the  last  ten  years. 

Q.  When  did  you  come  to  Alaska  ? 

A.  Ten  years  ago, — the  spring  of  1904. 

Q.  When  did  you  first  go  into  the  Nizina  country  ? 

A.  In  the  spring  of  1907. 

Q.  When  did  you  first  consider  going  in  there? 

A.  In  the  spring  of  1907. 

Q.  Where  were  you  at  that  time? 

A.  In  Seattle. 

Q.  With  whom  did  you  first  take  up  the  proposi- 
tion of  going  in? 

A.  With  my  brother,  J.  E.  Fagerberg. 

Q.  What  did  he  say  to  you  in  that  connection  ? 

A.  He  wanted  to  know  if  I  would  take  up  a  propo- 
sition of  running  a  store  in  at  Nizina  for  him  and 
Carstens  under  a  wage  agreement.  1  tokl  him  I 
would  if  it  was  a  satisfactory  proposition  to  me. 

Q.  Did  you  make   any   positive   agreement   wlien 
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you  were  in  Seattle?        A.  No,  there  was  not. 

Q.  He  was  coming  to  Alaska  at  that  time,  was  he 
not?        A.  He  was,  yes,  sir.     [19 — 2] 

Q.  On  what  business,  other  than  this,  if  any  ? 

A.  Cattle. 

:Q.  And  you  came  along  with  him  ?        A.  Yes,  sir. 

Q.  What  do  you  mean  by  cattle?  What  was  he 
doing  with  these  cattle? 

A.  He  was  to  take  them  into  the  Kennecott  mines 
and  along  the  trail  on  the  way  in  there,  diferent  peo- 
ple— ^anywhere  that  he  could  sell  them. 

Q.  These  were  live  cattle?        A.  Yes,  sir. 

Q.  And  you  accompanied  him  from  Seattle  and 
along  the  trail?        A.  Yes,  sir. 

Q.  Where  did  you  first  make  any  positive  agree- 
ment as  to  going  into  this  store  at  Chittitu  or  Nizina  ? 

A.  On  the  Kotsina  River,  crossing  the  Copper. 

Q.  Tell  the  circumstances  of  that,  if  you  will. 

A.  At  that  time  he  expected  to  go  through  with 
those  cattle  to  the  Kennecott  mines,  dispose  of  them 
there  and  then  go  on  and  look  the  Nizina  proposition 
over,  to  see  the  condition  of  things  there,  but  when 
he  got  to  the  Kotsina,  he  was  informed  he  couldn't 
dispose  of  the  cattle  at  Kennecott  and  along  the  line 
and  it  was  up  to  him  to  go  back  with  the  cattle,  so  he 
made  the  proposition  to  me  there  on  a  wage  agree- 
ment of  $1,500  a  year,  if  I  would  go  in  there  and  look 
after  it  and  run  it  for  him  and  Mr.  Carstens.  I  was 
also  to  have  a  third  interest  in  any  ground  I  located 
there  for  them. 

Q.  What  kind  of  ground? 

A.  Placer  ground  or  any  other  mineral  ground — 
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(Testimony  of  H.  M.  Fagerberg.) 
besides  I  had  the  right  to  do  any  outside  work  as  long 
as  it  didn't  interfere  with  my  work   in    connection 
with  the  store.     [20—3] 

Q.  What  about  the  pay  you  were  to  receive  from 
this  outside  work"? 

A.  That  was  mine,  that  was  my  own.  At  the  same 
time  my  money — it  was  understood  then  that  I  was 
to  leave  my  money,  let  them  have  the  use  of  it ;  I  was 
to  give  them  a  reasonable  time  to  use  the  money. 

Q.  In  other  words  you  were  not  to  demand  your 
pay  immediately? 

A.  No,  I  was  not  to  demand  my  pay  immediately. 

Q.  Was  there  any  specific  time  in  which  you  could 
not  demand  it"?        A.  No,  there  was  not. 

Q.  Who  was  running  this  store  at  Chittitu  ? 

A.  Aleck  Wilson  was  keeper. 

Q.  Whose  store  was  it"?  Under  what  name  was  it 
being  conducted?  A.  The  Nizina  Trading  Com- 
pany. 

Q.  Did  you  ever  learn  who  owned  the  Nizina 
Trading  Company? 

A.  My  understanding  was  that  it  was  Mr.  Cars- 
tens  and  Meyers. 

Q,.  Now,  in  this  agreement  you  made  with  your 
brother  J.  A.  Fagerberg,  was  there  any  agreement 
that  you  were  to  share  in  any  of  the  profits  of  the 
business?  A.  There  certainly  was  not. 

Q.  If  they  had  made  a  million  dollars  in  there,  you 
couldn't  have  claimed  any  of  it?        A.  No,  sir. 

Q.  How  about  the  losses? 

A.  They  were  to  share  them  the  same  way. 
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Q.  You  were  to  get  your  wages  irrespective  of  any 
profits  or  losses  ? 

A.  My  wages  were  guaranteed. 

Q.  Who  guaranteed  them'? 

A.  My  brother  guaranteed  them. 

Q.  For  himself  alone?     [21 — 4] 

A.  My  understanding  of  it  was,  it  was  for  himself 
and  Mr,  Carstens. 

Q.  How  long  did  you  continue  in  the  employ  there 
of  your  brother  and  Mr.  Carstens  at  Chittituf 

A.  At  Chittitu  from  August  first,  1907,  until  along 
in  the  winter  of  1910'. 

Q.  Did  you  ever  receive  any  of  your  salary  for  any 
of  this  time  ? 

A.  Not  anything,  only  for  my  clothes  and  actual 
expenses  and  they  were  very  small. 

Q.  That  is,  you  took  your  clothes  out  of  the  store  ? 

A.  Yes,  I  took  my  clothes  out  of  the  store. 

Q.  Do  you  know  what  that  amounted  to,  in  all 
these  years? 

A.  During  that  time,  as  long  as  I  was  over  there, 
my  actual  expenses  wouldn't  amount  to  more  than 
five  or  six  hundred  dollars. 

Q.  Did  you  keep  an  itemized  account  of  those  ex- 
penses for  the  time  you  were  at  Nizina? 

A.  I  did. 

Q.  Did  they  ever  pay  you  any  money  on  your  sal- 
ary up  to  1910? 

A.  Not  any  actual  cash,  no,  sir,  only  as  I  say;I  had 
some  dental  work  and  one  thing  and  another  like 
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that  done  here  on  trips  to  Valdez;  that  was  paid  by 

them. 

Q.  How  did  you  come  to  make  these  trips  to  Val- 
dez, on  your  own  business  ? 

A.  Business  for  them,  pertaining  to  the  business 
— freighting  in  supplies  and  one  thing  and  another 
of  that  sort. 

Q.  How  often  did  you  come  to  Valdez  during  this 
time?        A.  Once. 

Q.  This  was  the  time  you  had  the  dental  work 
done  ? 

A.  This  was  the  time  I  had  the  dental  w^ork  done. 

Q.  What  did  that  cost?  Do  you  recollect  about 
what   it    cost?    A.  I   think   it   was   $23,     [22—5] 

Q.  And  you  say  you  stayed  at  Chittitu  until  the 
fall  or  winter  of  1910,  is  that  true  ?        A.  Yes,  sir. 

Q.  What  time  did  you  leave  Chittitu  Creek  itself? 

A.  I  left  in  the  latter  part  of  September  and  dur- 
ing the  winter  of  1910  I  w^ould  make  regular  trips 
over  there  from  Kennecott,  every  week  or  every  two 
weeks. 

Q.  In  your  absence  from  Chittitu,  who  was  con- 
ducting the  store  over  there? 

A.  There  was  no  one  there  at  all. 

Q.  There  were  very  few  people  in  there  that 
winter — at  that  time  ?        A.  Very  few. 

Q.  Where  did  you  go  then,  in  the  fall  of  1910? 

A.  Went  to  Kennecott,  Bhxckbum. 

Q.  How  far  is  that  from  Chittitu  ? 

A.  Practically  twenty  miles. 

Q.  Kennecott  and  Blackburn  are  near  the  end  of 
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the  Copper  Eiver  &  Northwestern  Railroad? 

A.  Yes,  sir. 

Q.  This  was  before  the  railroad  was  constructed 
you  went  over  there  *?        A.  Yes,  sir. 

Q.  What  did  you  do  at  Kennecott  and  Blackburn  1 

A.  It  was  preparatory  work  for  putting  up  a  build- 
ing— logging,  getting  out  logs  and  laying  the  foun- 
dation— preparatory  work. 

Q.  Did  this  contract  made  with  J.  A.  Fagerburg 
in  the  fall  of  1907  still  continue? 

A.  It  was  still  in  force. 

Q.  Was  there  any  supplementary  contract  by 
which  you  w^ere  to  have  any  interest  in  this  business 
at  Blackburn  f     [23—6] 

A.  There  was  not — there  w^as  nothing  of  the  sort 
whatever. 

Q.  And  did  you  put  up  a  building  there  ? 

A.  Yes,  sir. 

Q.  State  to  the  jury  what  this  Blackburn  road- 
house  and  works  there  generally  consist  of? 

A.  The  house  itself  consists  of  fourteen  rooms  up- 
stairs, a  dining  room  and  a  kitchen,  well-equipped, 
downstairs  and  a  large  lobby,  besides  a  sitting  room 
and  a  store  room  on  one  side  and  a  wareroom  on  the 
other,  and  a  dormitory  on  the  third  floor,  and  there 
is  a  barn,  a  story  and  a  half  practically,  with  storing 
room  for  nineteen  horses;  a  blacksmith-shop,  just 
an  ordinary  14x16  building,  well  equipped  and  other 
outbuildings. 

Q.  Did  you  put  all  these  buildings  up  in  the  winter 
of  1910  and  11? 
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A.  In  the  spring  of  1911  we  started  the  actual  con- 
struction of  the  buildings. 
Q.  Are  they  log  buildings'? 
A.  They  are. 

Q.  Who  helped  put  them  up? 
A.  Myself  and  Leschamps  and  another  man,  I  for- 
get— Lindquist. 

Q.  Where  was  Al  Fagerberg  during  this  winter  f 
A.  He  made  one  trip  in  there  in  December,  I  think 
it  was,  and  the  balance  of  the  time  he  was  in  Seattle, 
in  the  spring — he  was  there  during  the  winter. 

Q.  During  the  years  that  3^ou  were  at  Chittitu,  was 
Al  at  Chittitu  very  much  ? 

A.  Just  made  trips  in  there  occasionally. 
Q.  How  often  would  he  come  in  "I 
A.  He  would  come  in  in  the  spring  and  sometimes 
during  the  summer. 

Q.  Did  he  bring  in  any  extra  stock  in  the  spring 
for  the  store  ?        A.  Yes,  sir. 

Q.  Did  he  bring  in  any  extra  stock  in  the  winter 
and  spring  of     [24—7]     1908? 
A.  In  the  spring,  yes,  sir. 
Q.  And  1909?        A.  Yes,  sir. 
Q.  And  1910?        A.  Yes,  sir. 
Q.  Every  spring?        A.  Every  spring,  yes,  sir. 
Q.  And  sometimes  he  would  bring  cattle  in,  in  the 
summer?         A.  Yes,  sir. 

Q.  And  sell  them  to  the  operators  there  ? 
A.  Yes,  sir. 

Q.  Did  you  ever  make  demand  on  Al  for  your 
wages  during  all  these  years?        A.  I  did. 
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Q.  Frequently'?  When  did  you  make  your  first 
demand? 

A.  The  first  demand  I  actually  made,  that  is,  a 
serious  demand,  was  in  the  fall  of  1910. 

Q.  What  did  he  say  then?     Did  he  pay  you? 
A.  No,  he  did  not. 
Q.  Go  ahead. 

A.  I  asked  him — I  had  the  money;  I  had  practi- 
cally $3,800  in  my  possession  then,  and  I  told  him  I 
wanted  my  money.  ^'Well,"  he  says,  ''after  I  put 
you  in  here  and  give  you  a  chance  to  make  this 
money,  you  are  going  to  pull  it  out  and  give  me  and 
Carstens  no  chance  at  all,  when  there  is  a  chance  to 
make  some  money." 

Q.  And  the  upshot  of  it  was,  you  turned  the  money 
over  to  him  and  didn  't  hold  it  out  ? 

A.  I  didn't  hold  the  money  out  of  him, — I  stayed 
with  him.     [25 — 8] 

Q.  And  when  did  you  next  make  a  demand  on  him 
for  your  wages  ?        A.  It  was  in  the  spring  of  1913. 
Q.  Are  you  sure  it  was  1913? 
A.  1912  I  believe  it  was. 
Q.  Did  he  pay  you  any  money  then? 
A.  He  did  not. 

Q.  Just  tell  what  occurred  at  that  time  if  anything 
in  this  connection? 

A.  Things  were  coming  very  good  for  him  and 
things  didn't  look  good  to  me  and  I  went  to  him 
and  demanded  my  money.  Well,  he  says,  he  didn't 
have  it  and  couldn't  pay  me.  I  went  after  him 
pretty  strong.     Well,  he  said,  it  didn't  do  any  good, 
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he  didn't  have  it  and  couldn't  pay  me  and  the  conse- 
quence was  it  wound  up  in  a  rumpus,  a  free-for-all. 

Q.  In  other  words,  you  had  a  personal  combat 'f 

A.  Yes,  sir. 

Q.  At  any  rate,  you  didn't  get  any  money? 

A.  I  didn't  get  any  money,  no,  sir. 

Q.  Did  you  enter  into  an}^  other  agreement  be- 
tween yourselves  at  that  time  or  soon  after  that  time 
as  to  wages,  w^hich  in  any  way  modified  the  first 
agreement?        A.  Yes,  sir. 

Q.  Tell  the  jury  what  that  was  and  all  about  it  * 

A.  At  that  time  it  seems  they  were  in  debt  to  Blum 
&  Company  and  Mr.  Brock  came  up  there  and  tried 
to  adjust  the  difficulty  and  make  things  satisfactory 
for  everyone  and  there  w^as  a  contract  draw^n  up  at 
that  time  where  I  was  to  get  $4,000  on  my  wages 
within  six  months,  I  think  it  was,  as  near  as  I  can 
recollect,  in  different  payments.  Besides  I  was  to 
get  same  bench  claims  staked  on  Chittitu  by  myself 
— I  was  to  get  free  title  to  them.     [26 — ^9] 

(By  the  COURT.) 

Q.  What  was  the  date  of  this  latter  agreement? 

A.  This  was  1912. 

Q.  What  time  of  the  year? 

A.  It  was  in  the  spring. 

By  the  COURT. — I  might  say  to  the  jury  as  we 
go  along,  if  any  of  you  desire  to  ask  any  questions 
at  any  time  to  clear  up  a  matter  or  understand  it 
fully  as  you  go  along,  you  may  do  so. 

Mr.  RITCHIE. — I  think  part  of  tliis  is  inadmissible, 
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but  I  think  probably  it  is  better  to  let  Mr.  Fagerberg 

tell  his  entire  story. 

Direct  Examinaation  (Continued). 
(By  Mr.  DIMOND.) 

Q.  At  this  time  as  I  understand  you,  you  agreed 
that  you  had  $4,000.  coming  to  you,  and  whatever 
was  advanced,  that  you  put  into  these  bench  claims 
on  Chittitu  and  upon  demand,  he  couldn't  pay  it  at 
that  time  and  you  agreed  to  wait  a  while  longer'? 

A.  Yes,  sir. 

Q.  What  about  your  wages  ? 

A.  From  that  time  on,  I  was  to  get  $100  per  month. 

Q.  That  is,  you  reduced  it  a  little  %        A.  Yes,  sir. 

Q.  Who  was  present  when  this  settlement  was 
made  with  you  ?        A.  Mr.  Brock. 

Q.  Who  is  Mr.  Brock? 

A.  He  is  manager  for  S.  Blum  &  Co.,  Cordova. 

Q.  Was  it  he  who  drew  up  this  greement? 

A.  Yes,  sir,  it  was. 

Q.  Do  you  know  where  that  agreement  is  nowi 

A.  I  don't  know  where  it  is — I  have  lost  the  agree- 
ment, 

Q.  Have  you  made  a  search  for  it?     [27 — 10] 

A.  Yes,  sir. 

Q.  And  cannot  find  it?        A.  No,  sir. 

Q.  Was  this  agreement  as  to  wages  between  you 
ever  modified  after  that  time? 

A.  No,  sir,  it  was  not. 

Q.  That  continued  how  long  ? 

A.  Well,  it  continued  until  the  spring  of  1913. 

Q.  Did  Al  pay  you  any  moneys  under  this  agree- 


vs.  H.  M.  Fagerberg.  27 

(Testimony  of  H.  M.  Fagerberg.) 

ment  for  wages,  any  of  that  $4,000,  any  time  later'? 

A.  No,  he  did  not. 

Q.  Did  you  ever  make  a  demand  for  it? 

A.  Yes,  sir. 

Q.  And  what  was  his  reply  ? 

A.  Well,  he  said,  in  the  fall  of  1913  that  he  couldn't 
do  anything  with  it,  but  would  go  out  and  take  the 
matter  up  with  Mr.  Carstens  and  see  what  he  w^ould 
do  and  if  Carstens  wanted  to  pay  me  my  wages — 

Q.  When  was  this?        A.  In  the  fall  of  1913. 

Q.  Are  you  sure  ?        A.  1912  rather. 

By  the  COURT. — Fix  the  time  if  you  can. 

The  WITNESS.— Whv,  it  was  in  the  fall  of  1912. 

Q.  Go  ahead  and  tell  your  story  . 

A.  And  he  said  he  would  take  the  matter  up  with 
Mr.  Carstens  and  if  Mr.  Carstens  wanted  to  protect 
me  and  pay  my  salary,  why  he  would  settle  it  that 
way,  but  if  he  couldn't  do  that,  why  he  was  to  turn 
the  business  over  to  me — if  Mr.  Carstens  didn't  w^ant 
to  do  that,  why  the  business  w^as  to  come  to  me. 
[2&— 11] 

.Q.  For  what  ?        A.  For  my  salary. 

Q.  What  do  you  mean  when  you  say  the  business? 

A.  Well,  the  roadhouse  and  what  the  business  con- 
sisted of  there. 

Q.  Did  it  consist  of  the  roadhouse  and  barns? 

A.  The  roadhouse  and  bams  and  pack  horses  and 
equipment. 

Q.  Furniture? 

A.  Furniture  and  whatever  there  was  around  the 
place  of  business. 
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Q.  When  did  you  next  hear  from  Al  about  this  ? 

A.  It  was  along  in  July. 

Q.  What  year?        A.  1913. 

Q.  What  did  he  say — did  he  write  to  you  himself? 

A.  He  did  not,  not  himself. 

Q.  How  did  you  get  word  from  him  then? 

A.  From  George  Custer. 

Q.  Who  is  George  Custer?        A.  An  attorney. 

Q.  Where  does  he  live?        A.  In  Seatle. 

Q.  What  kind  of  information  did  you  get  from 
him? 

A.  Well,  he  says — it  seems  that  Al  had  taken  the 
proposition  up  with  Carstens  and  couldn't  do  any- 
thing and  he  got  instructions  from  my  brother  to 
turn  the  property  over  to  me  and  he  was  to  prepare 
the  papers,  send  them  out  to  me. 

Q.  What  papers  did  he  send  you? 

A.  Bill  of  sale,  powers  of  attorney  and  one  thing 
and  another. 

Q.  I  now  hand  you  an  instrument  dated  the  15th 
day  of  July,  1913,  signed  by  J.  A.  Fagerberg  and 
ask  you  what  that  is? 

A.  It  is  a  bill  of  sale  from  my  brother  to  myself 
for  the  property  [29 — 12]  at  Blackburn  and 
Nizina. 

By  the  COURT. — Does  that  include  the  store  and 
stock  of  goods? 

The  WITNESS.— There  was  no  stock  of  goods 
there. 

By  the  COURT. — When  did  you  discontinue  the 
store  business? 
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A.  When  my  brother  went  out;  when  the  lease 
was  made  to  Breedman  and  Church. 

Mr.  DIMOND. — There  were  some  goods  at  Chit- 
titu? 

A.  Yes,  there  were  some  goods  at  Chittitu, 

By  the  COURT. — Who  was  running  that  business  ? 

A.  There  was  no  one  there  at  that  time — Mrs. 
Cole  was  up  there  prior  to  that  time. 

By  the  COURT.— This  stock  of  goods  then  at  Ni- 
zina  does  not  enter  into  this  case  at  all,  does  it? 

Mr.  DONOHOE.— No,  sir. 

By  the  COURT. — All  that  is  involved  in  this  case 
is  the  roadhouse,  with  the  furniture  and  equipment 
around  the  roadhouse  *? 

Mr.  DONOHOE. — ^Yes,  sir,  and  five  head  of  horses. 

Mr.  RITCHIE.— The  property  is  all  at  Blackburn 
that  is  sued  for  in  this  action. 

Mr.  DONOHOE. — Yes,  the  property  is  all  at 
Blackburn  that  is  sued  for  in  this  action.  This  is 
introduced  to  show  the  matters  that  led  up  to  it. 

The  Bill  of  Sale  is  marked  Plaintiff's  Exhibit  ^^B" 
(Exhibit  '^A"  being  part  of  the  complaint)  and  read 
to  the  Jury  by  Mr.  Dimond,  as  follows: 

[Plaintiff^s  Exhibit  *^B*^— Bill  of  Sale.] 
KNOW   ALL    MEN    BY    THESE    PRESENTS, 

That  J.  A.  Fagerberg,  the  party  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  four  thousand 
five  hundred  ($4,500.00)  dollars,  lawful  money  of  the 
United  States  of  America  to  him  in  hand  paid  by 
[30 — 13]  H.  M.  Fagerberg,  the  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged, 
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do  by  these  presents  grant,  bargain,  sell  and  convey 
unto  the  said  party  of  the  second  part,  his  executors, 
administrators  and  assigns,  a  certain  house  with  the 
appurtenances  located  at  Mile  192,  Copper  River  & 
Northwestern  Railroad,  District  of  Alaska,  with  the 
lease  of  the  ground  upon  which  the  same  is  situated; 
furniture  and  equipment,  all  outbuildings  and  other 
structures  in  connection  therewith;  also  7  head  of 
horses,  harness  and  equipment,  blacksmith  shop, 
barn,  also  store  at  Nizina,  Alaska,  with  contents  and 
equipment,  including  fixtures;  also  outstanding  ac- 
counts, and  all  personal  property  in  the  District  of 
Alaska  belonging  to  party  of  the  first  part — 

TO  HAVE  AND  TO  HOLD  the  same  to  the  said 
party  of  the  second  part,  his  executors,  administra- 
tors and  assigns  forever.  And  I  do  for  my  heirs, 
executors  and  administrators,  covenant  and  agree  to 
and  with  the  said  party  of  the  second  part,  his  execu- 
tors, administrators  and  assigns,  to  warrant  and 
defend  the  sale  of  the  said  property,  goods  and  chat- 
tels hereby  made  unto  the  said  party  of  the  second 
part,  his  executors,  administrators  and  assigns, 
against  all  and  every  person  and  persons  whomso- 
ever lawfully  claiming  or  to  claim  the  same. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  seal  the  15th  day  of  July,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  1913, 

J.  A.  FAGERBERG.     (Seal) 

Signed,  sealed  in  presence  of 

GEORGE  A.  CUSTER. 
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State  of  Washington, 
County  of  King, — ss. 

This  is  to  certify  that  on  this  15th  day  of  July, 
A.  D.  1913,  before  me  the  vuidersigned  a  notary 
public  in  and  for  the  State  of  Washington,  duly  com- 
missioned and  sworn,  personally  came  J.  A.  Fager- 
berg,  to  me  known  to  be  the  individual  described  in 
and  who  executed  the  within  instrument,  and  ac- 
knowledged to  me  that  he  signed  and  sealed  the  same 
as  his  free  and  voluntary  act  and  deed  for  the  uses 
and  purposes  therein  mentioned. 

Witness  my  hand  and  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]  GEORGE  A.  CUSTER, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [31—14] 

Xo.  1706.  Filed  for  Record  by  J.  A.  Fagerberg  at 
5  P.  M.  Aug.  9,  1913.  Recorded  in  Vol.  7,  page  184, 
Chitina  Recording  District,  Territory  of  Alaska. 

PAUL  d'HEIRRY, 

Recorder. 

Q.  What  did  you  do  with  that  paper  when  you  got 
it? 

A.  I  sent  it  to  Chitina  to  have  recorded. 

Q.  Your  place  is  in  the  Chitina  recording  precinct? 

A.  Yes,  sir. 

Q.  The  consideration  recited  therein  as  appears  by 
that  instrument  is  $4,500 — is  that  the  true  considera- 
tion for  the  transfer?         A.  Practically,  yes. 

Q.  When  you  say  practically,  was  the  real  con- 
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sideration  any  more  or  anv  less? 

A.  Why  it  would  be  a  little  more,  to  get  down  to 
the  fine  points. 

Q.  What  do  you  mean  by  that,  why  would  it  be 
more  ? 

A.  Well,  m.y  time,  if  I  was  allowed  for  expenses 
since  the  agreement  was  made — I  figured  that  is 
what  I  actually  had  coming. 

Q.  Did  you  have  more  money  than  that  coming  at 
that  time  from  J.  A.  Fagerberg,  July  15,  1913? 

A.  Yes,  I  think  I  did. 

Q.  How  much  more? 

A.  It  was  practically  about  $500  more  than  that, 
— practically  $800. 

Q.  $800  more  than  is  stipulated  there —  then  that 
would  be  $5,300?        A.  $5,300  that  I  had  coming. 

Q.  Was  there  any  encumbrance  on  the  roadhouse 
at  that  time  ?        A.  Yes,  sir,  there  was. 

Q.  Do  you  know  how  much  it  amounted  to — at  the 
time  this  bill  of  sale  was  made  how  much  was  due 
and  unpaid  on  it? 

A.  I  looked  it  up  after  it  was  turned  over  to  me; 
the  mortgage  [32 — 15]  was  $2,600  if  I  recollect 
right  still  due  at  that  time. 

Q.  In  whose  favor  was  this  mortgage  ? 

A.  Blum  &  Company. 

,Q'.  Did  you  go  into  actual  possession  of  this  prop- 
erty at  that  time  ? 

A.  To  this  extent,  that  I  notified  Church  that  I 
was  in  possession  of  the  building,  the  building  be- 
longed to  me  and  I  was  still  in  possession  of  the 
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horses,  in  the  packing  end  of  it. 

Q.  Who  was  Church? 

A.  He  was  the  man  running  the  roadhouse  at  that 
time  under  lease  from  my  brother. 

Q.  When  did  your  brother  execute  this  lease  on  the 
roadhouse,  do  you  know? 

A.  In  the  fall  of  1913,  I  think  it  was,  some  time 
along  there. 

Mr.  DIMOND. — I  want  to  ask  the  witness  whether 
or  not  he  is  not  mistaken — 

The  WITNESS.— 1912,  I  mean. 

Q.  And  at  tliat  time,  then,  in  the  fall  of  1912  your 
brother  executed  a  lease  to  Church?        A.  Yes,  sir. 

Mr.  RITCHIE. — If  they  have  the  lease,  we  should 
like  to  have  it  offered. 

Mr.  DIMOND. — We  have  the  original  lease. 

Q.  State  whether  or  not  this  is  the  lease  you  have 
reference  to — examine  it  first.  (Handing  witness 
paper.) 

A.  Yes,  sir,  that  is  the  lease  I  have  reference  to. 

Q.  I  don't  see  the  name  of  Church  there;  instead 
of  that  there  is  the  name  of  S.  0.  Breedman — can  you 
state  who  S.  0.  Breedman  was? 

A.  He  was  a  partner  of  Church's  as  near  as  I 
understand.  At  the  [33 — 16]  time  I  notified 
Church,  Breedman  was  not  there — he  was  in  the 
Shushana. 

Mr.  DIMOND. — I  will  off'er  this  lease  in  evidence. 

The  lease  is  admitted  in  evidence,  without  objec- 
tion, marked  Plaintiff's  Exhibit  *'C"  and  read  to  the 
jury  by  Mr.  Dimond  as  follows : 
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Plaintiff^s  Exhibit  **C^'  [Lease]. 

This  Indenture,  made  this  16th  day  of  November, 
1912,  by  and  between  J.  A.  Fagerberg,  of  Kenneeott, 
Alaska,  lessor,  and  S.  0.  Breedman,  of  Cordova, 
Alaska,  lessee,  witnesseth: 

That,  for  and  in  consideration  of  the  rents,  cov- 
enants and  agreements  hereinafter  specified,  to  be 
paid,  kept  and  performed  by  the  said  lessee,  the  said 
less  hereby  does  demise  and  let  unto  the  said  lessee, 
for  a  term  of  three  years  from  and  after  the  20th  day 
of  November,  1912,  with  the  option  of  renewing  this 
lease  and  extending  said  term  for  an  additional  term 
of  two  years  thereafter  upon  the  same  terms,  whose 
certain  premises  situated  and  described  as  follows, 
to  wit: — The  Blackburn  Road  House  situated  near 
mile  192  of  the  Copper  River  and  Northwestern 
Railway,  heretofore  operated  as  a  roadhouse  by 
Fagerberg  Brothers,  together  with  all  the  furniture 
and  fixtures  situated  and  being  therein  and  used  in 
connection  with  said  roadhouse  business ;  also  all  out- 
houses situated  upon  said  premises  and  used  in  con- 
nection with  said  business,  save  and  except  the  horse 
barn  and  the  blacksmith  shop,  it  being  understood 
and  agreed  that  the  said  lessee  shall  have  the  use  of 
one-half  of  said  horse  barn  during  said  term,  or  until 
such  time  as  the  said  lessor  shall  have  built  a  barn 
upon  said  premises  for  the  use  and  occupancy  of  said 
lessee.  And  the  said  lessor  further  agrees  to  furnish 
the  necessary  logs  and  to  construct  an  addition  to 
said  roadhouse  20  by  28  feet  in  dimensions,  one  story 
high,  and  to  fully  complete  the  same,  the  said  lessee 
to  furnish  all  materials  therefor  except  the  logs  to 
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be  fiuiiished  by  the  lessor;  and  said  addition  shall 
be  completed  as  soon  as  the  weather  conditions  will 
permit,  not  later  than  the  1st  day  of  January,  1913, 
the  said  lessee  yielding  and  paying  therefor,  as  ren- 
tal, the  sum  of  two  hundred  dollars  per  month,  pay- 
able in  advance  on  the  day  of  each  and  ever}' 

month  during  the  continuance  of  said  term  and  any 
renewal  thereof  under  the  terms  hereof,  it  being 
understood  and  agreed  that  the  last  three  mcmths' 
rental  together  with  the  rental  for  the  first  month 
shall  be  paid  upon  the  ensealing  of  these  presents, 
and  that  no  further  payment  for  the  last  three 
months  of  said  term,  or  if  a  renewal  is  had,  for  the 
last  three  months  of  such  renewal,  shall  be  re- 
quired of  or  made  by  said  lessee. 

And  the  said  lessee  hereby  promises  and  agrees  to 
pay  said  rentals  at  the  times  and  in  the  manner  above 
and  hereinafter  stipulated,  and  to  keep  said  premises 
in  good  repair,  as  at  present,  reasonable  wear  and 
tear  thereof  being  considered  and  allowed.    [34 — 17] 

And  it  is  hereby  stipulated  and  agreed  by  and  be- 
tween said  lessor  and  said  lessee:  that  all  rentals  to 
be  paid  by  said  lessee,  except  those  paid  upon  the 
execution  of  this  lease,  shall  be  paid  by  said  lessee 
to  the  bank  of  S.  Blum  &  Company,  at  Cordova, 
Alaska,  for  the  purpose  of  being  applied  upon  a  cer- 
tain note  and  mortgage  made  by  said  lessor  to  Kaid 
S.  Blum  &  Company,  upon  said  leased  premises,  until 
said  note  and  mortgage  are  fully  paid  and  satisfied. 
And  this  understanding  shall  be  considered  as  one 
of  the  essential  conditions  of  this  lease  and  be  bind- 
ing upon  the  parties  hereto,  the  said  lessor  and  said 
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lessee.  The  said  lessor  hereby  covenants  and  agrees 
to  keep  said  premises  insured  in  a  reliable  insurance 
company  in  the  sum  of  at  least  Three  thousand,  dol- 
lars, and  the  policies  of  insurance  shall  be  deposited 
in  the  bank  of  S.  Blum  &  Company,  said  insurance 
being  intended  for  the  protection  of  all  of  the  par- 
ties hereto  and  of  said  S.  Blum  &  Company,  moii- 
gagee,  as  their  respective  interests  may  appear  at  the 
time  any  loss  covered  by  such  insurance  may  occur. 
And  the  said  lessor  further  agrees  to  warrant  and  de- 
fend the  said  lessee  in  the  peaceable  and  undisturbed 
possession  of  said  premises  during  the  term  of  this 
lease,  against  the  claims  of  all  and  every  person  law- 
fully claiming  or  to  claim  the  same. 

The  said  lessor,  for  the  considerations  herein 
named  and  of  the  sum  of  one  dollar  to  him  in  hand 
paid,  hereby  gives  and  grants  unto  the  said  lessee  an 
option  to  purchase  the  above-described  and  leased 
premises,  at  any  time  during  the  term  of  this  lease 
or  any  extension  thereof,  for  the  sum  of  nine  thou- 
sand dollars,  as  the  full  purchase  price  thereof,  pay- 
able at  the  time  of  sale,  and  that  any  rentals  that 
may  have  been  paid  by  said  lessee  shall  be  applied 
upon  said  purchase  price  of  nine  thousand  dollars, 
that  is  to  say,  the  said  lessee  shall  pay  said  sum  of 
nine  thousand  dollars,  less  any  sum  he  shall  have 
paid  as  rentals  under  this  lease.  Provided,  however, 
that  if  said  option  to  purchase  shall  be  exercised  by 
said  lessee  at  any  time  after  the  expiration  of 
eighteen  months  from  the  commencement  of  this 
lease,  the  said  lessee  shall  pay  to  said  lessor,  in  addi- 
tion, as  purchase  price,  interest  on  the  amount  re- 
maining to  be  paid,  at  the  rate  of  eight  per  cent  per 
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annimi  for  the  then  unexpired  time  of  the  lease,  and 
if  the  lease  shall  have  been  extended  by  renewal,  for 
the  unexpired  time  of  such  renewal.  This  option 
shall  not  include  the  barn  to  be  erected  by  said  lessor. 
In  Witness  Whereof,  the  said  parties  hereto  have 
hereunto  set  their  hands  and  seals  this  17  day  of 
November,  1912. 
Witnesses : 

J.  Y.  OSTRANDER, 

S.  BLUM. 

J.  A.  FAGERBERG.  (Seal) 

S.  O.  BREEDMAN.     (Seal)      [35—18] 

United  States  of  America, 
District  of  Alaska, — ss. 

On  this  18th  day  of  November,  1912,  before  me,  a 
notary  public  in  and  for  the  District  of  Alaska,  per- 
sonally appeared  the  within  named  J.  A.  Fagerberg, 
to  me  wxU  know^n  to  be  the  same  person  described  in 
and  who  executed  the  within  instrument  and  ac- 
knowledged to  me  that  he  freely  and  voluntarily  for 
the  uses  and  purposes  therein  specified,  executed  the 
same. 

Witness  my  hand  and  official  seal  the  day  and  year 
in  this  certificate  above  written. 

[Seal]  GEORGE  DOOLEY, 

Notarv  Public. 

For  and  in  consideration  of  the  agreement  con- 
tained in  the  foregoing  lease,  that  the  rentals  accru- 
ing and  to  be  paid  by  the  lessee  of  the  premises 
therein  described  shall  be  paid  to  S.  Blum  &  Com- 
pany, of  Cordova,  until  the  note  and  mortgage  held 
by  said  S.  Blum  &  Company  against  Siiid  prc^mises 
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shall  be  fully  paid  and  discharged,  the  said  S.  Blum 
&  Company  hereby  consent  to  the  making  of  said 
lease.  It  being  understood,  however,  that  any  fail- 
ure to  pay  said  rentals  as  in  said  lease  provided  shall 
release  and  absolve  the  said  S.  Blum  &  Company 
from  said  consent,  and  restore  the  right  to  proceed 
against  said  premises  as  if  this  consent  had  not  been 
given. 

Dated  the  18th  day  of  November,  1912. 

S.  BLUM  &  CO. 
By  S.  Blum, 
President  and  General  Manager. 

Q.  Now,  when  Al  gave  you  this  bill  of  sale  in  July, 
1913,  either  Church  or  Breedman  was  still  in  posses- 
sion of  the  roadhouse  under  the  lease  to  Breedman  '^ 

A.  He  was,  yes,  sir. 

Q.  And  you  say  you  gave  Church  a  notification 
that  you  were  the  owner  of  that  property  ? 

A.  I  did,  yes,  sir. 

Q.  How  long  did  Breedman  &  Church,  or  Breed- 
man,  hold  these  premises  after  that  time,  after  July, 
1913? 

A.  From  that  time  until  the  first  of  March,  prac- 
tically the  first  of  March,  1914. 

Q.  At  whose  instance  was  the  lease  thrown  up? 

A.  My  brother  and  myself.     [36 — 19] 

Q.  Under  the  terms  of  the  lease  it  continued  for  a 
considerable  length  of  time  longer  did  it  not? 

A.  Yes,  sir,  it  did. 

Q.  Did  Breedman  &  Church  agree  to  it  ? 

A.  Before  my  brother  came  up  to  McCarthy,  dur- 
ing the  winter  of  1914,  1913  and  14,  they  were  about 
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to  give  the  roadhouse  up,  but  I  went  to  them  and 
made  arrangements  with  them  to  the  effect  that  they 
were  to  stay  until  the  first  of  June,  1914,  but  my 
brother  came  up  during  this  time,  along  in  February 
of  1914  and  made  me  a  proposition  of  taking  the 
business  back,  over  again,  on  an  incorporation  plan 
and  at  that  time  he  stated  his  plan  to  me  and  his 
proposition  and  I  consented  to  it  under  certain  ar- 
rangement and  a  certain  contract  and  I  told  him  then 
the  condition  that  I  had  made  with  Church  and  I 
said,  if  you  want  to  you  can  go  down  there  and  talk 
with  Church  and  perhaps  he  will  give  you  possession 
of  it;  now,  that  is  the  way  of  my  brother  taking 
charge  of  it  the  first  of  March ;  the  lease  and  contract 
shows  for  itself,  the  way  he  got  possession  of  it. 

Q.  Then  on  the  first  of  March  you  leased  the  place 
to  your  brother  '^        A.  I  did,  yes,  sir. 

Mr.  DIMOND. — We  desire  to  offer  this  paper  in 
evidence.     (Handing  a  paper  to  Mr.  Ritchie.) 

Mr.  RITCHIE. — We  object  to  this  on  the  ground 
that  it  is  irrelevant  to  the  real  issue  in  the  case  and  it 
is  incompetent  because  it  is  not  signed  by  the  party 
or  either  one  of  the  parties  that  is  to  be  charged  with 
it,  and  amounts  to  a  self-serving  declaration.  The 
signatures  are  J.  A.  Fagerberg,  Thomas  [37 — 20] 
Carstens,  by  J.  A.  F.  and  H.  M.  Fagerberg,  and  un- 
less there  is  some  authority  shown  for  J.  A.  Fager- 
berg to  bind  Thomas  Carstens  or  the  Carstens  Pack- 
ing Company,  it  can  have  no  binding  effect  upon 
Thomas  Carstens  or  the  Carstens  Packing  Co.  It 
is  incompetent  and  irrelevant  and  a  self-serving 
declaration. 
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By  the  COURT.— You  will  have  to  follow  it  up  by 
some  proof  of  the  authority  to  sign  Carstens'  name. 

Mr.  DONOHOE.— We  do  not  hope  to  bind  Cars- 
tens  by  that  paper. 

Mr.  RITCHIE. — Even  then  it  is  a  self-serving 
declaration. 

By  the  COURT. — The  objection  will  be  overruled. 
It  will  be  admitted  and  the  jury  will  be  instrurted  at 
the  proper  time  as  to  the  effect  of  it. 

To  which  ruling  of  the  Court  counsel  for  defend- 
ant except  and  the  exception  is  allowed. 

Q.  I  herewith  hand  you  a  paper,  dated  the  23d  day 
of  March,  1914,  and  ask  you  to  state  what  it  is. 

A.  It  is  an  agreement  drawn  up  between  myself 
and  brother  concerning  the  arrangements  and  the 
property. 

Q.  Where  ?        A.  At  Blackburn. 

The  agreement  is  marked  Plaintiff's  Exhibit  ^^D" 
and  read  to  the  jury  by  Mr.  Dimond,  as  follows : 

Plaintiff ^s  Exhibit  *'D^^  [Agreement], 

This  agreement  made  and  entered  into  this  23d 
day  of  March,  1914,  by  and  between  J.  A.  Fagerberg, 
Mgr.,  the  party  of  the  first  part,  and  H.  M.  Fager- 
berg, the  party  of  the  second  part,  both  of  Blackburn, 
Alaska,  Witnesseth: 

That,  Whereas,  J.  A.  Fagerberg  and  Thomas  Cars- 
tens  have  entered  into  an  agreement  of  partnership, 
pending  the  incorporation  [38 — 21]  of  a  company 
to  engage  in  the  business  of  General  Merchandise 
and  Transportation  at  McCarthy,  Blackburn,  Nizina 
and  Shushana,  Alaska,  and  being    desirous  of    en- 
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gaging  the  services  of  H.  M.  Pagerberg  as  packer 
and  of  leasing  certain  buildings  and  renting  certain 
personal  property  owned  by  the  said  H.  M.  Fager- 
berg — 

Therefore,  It  is  now  agreed  by  and  between  the  par- 
ties hereto  that  the  said  H.  M.  Fagerberg  does  hereby 
rent  and  lease  to  the  said  J.  A.  Fagerberg  and 
Thomas  Carstens,  partners,  the  following  described 
property,  to  wit : 

Ten  head  of  horses  at  $2.00  per  day. 

The  Fagerberg  Roadhouse  at  Blackburn,  Alaska, 
together  with  all  the  personal  property  therein  con- 
tained, at  the  monthly  rental  of  $150. 

The  Fagerberg  store,  connected  with  said  Road- 
house  together  with  the  fixtures  and  show  cases 
therein  contained,  at  the  monthly  rental  of  $50.00. 

The  Chititu  store  and  roadhouse  at  the  monthly 
rental  of  $25.00. 

The  service  of  the  said  H.  M.  Fagerberg  to  be  per- 
formed in  sledding  and  packing  to  such  places  as  are 
considered  advisable  by  the  said  J.  A.  Fagerberg, 
Manager,  and  to  be  paid  for  at  the  rate  of  One  Hun- 
dred Dollars  per  month. 

The  duration  of  this  lease  shall  be  six  months  un- 
less sooner  terminated  by  the  organization  of  the 
aforementioned  corporation,  which  said  corporation 
is  to  be  formed  on  the  following  basis:  The  capital 
slock  to  be  $50.00,  of  which  stock  H.  M.  Fagerberg  is 
to  receive  7,000  shares  par  value  $1.00  per  share.  On 
receipt  of  which  stock  H.  M.  Fagerberg  agrees  to 
deed  all  of  the  above  described  property  to  said  cor- 
poration and  which  stock  so  received  by  the  said 
H.  M.  Fagerberger,  the  said  J.  A.  Fagerberg  agrees 
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to  purchase  at  par     [39 — 22]     value   on  or  before 

September  1st,  1914. 

J.  A.  FAGERBERG, 
THOS.  CARSTENS. 
By  J.  A.  F. 
H.  M.  FAGERBERG. 

Witness : 

L.  A.  DAMON. 

By  the  COURT. — At  this  time  the  jury  will  be  in- 
structed that  the  only  purpose  for  which  this  exhibit 
'^D"  which  has  been  introduced  and  read  to  the  jury 
is  admitted  in  evidence  is  to  determine  and  relative 
to  the  question  of  ownership  of  this  property  as  be- 
tween J.  A.  Fagerberg  and  H.  M.  Fagerberg  and  so 
far  as  the  name  of  Carstens  appears  in  it,  you  will 
not  consider  that  at  all  unless  it  further  be  shown  by 
the  evidence  in  this  case  that  there  was  authority 
given  by  Mr.  Carstens  to  enter  into  this  agreement 
or  to  sign  his  name  to  any  such  paper ;  that  so  far  as 
the  recital  in  there  that  Carstens  has  entered  into 
an  agreement  with  J.  A.  Fagerberg  is  concerned,  you 
will  disregard  that  until  it  is  shown  by  some  compe- 
tent evidence  here  that  Mr.  Carstens  authorized 
such  an  arrangement.  The  only  effect  of  this  paper 
just  read  to  you  is,  so  far  as  it  may  aid  you  in  deter- 
mining whether  J.  A.  Fagerberg  or  H.  M.  Fager- 
berg was  the  owner  of  this  property. 

Q,  Who  drew  that  instrument? 

A.  Mr.  Foster. 

Q.  Who  is  Mr.  Foster  ? 

A.  He  is  an  attorney  who  was  located  at  Chitina, 
but  at  present  he  is  at  McCarthy. 
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Q.  Where  was  the  instrument  drawn  up*? 

A.  At  the  roadhouse. 

Q.  Did  he  write  that  himself?     [40—23] 

A.  He  wrote  that  himself. 

Q.  It  is  in  his  handwriting  ? 

A.  Yes,  sir,  it  is  in  his  handwriting. 

Q.  Now,  when  did  Al  Fagerberg  really  go  into  pos- 
session of  this  property  under  this  agreement? 

A.  I  think  it  was  the  fourth  day  of  March,  1914,  he 
took  possession. 

Q.  Why  did  you  delay,  then,  in  drawing  up  the 
agreement  in  w^riting? 

A.  There  wasn't  any  attorney  there  and  Mr.  Fos- 
ter happened  to  come  up  at  that  time  from  Chitina 
and  I  thought  it  a  good  opportunity  to  have  an  agree- 
ment draw^n  up  and  I  had  him  do  it  at  that  time. 

Q.  Mr.  Foster  was  not  there  on  the  fourth  of 
March  ?        A.  No,  sir,  he  was  not. 

Q.  You  never  got  the  stock  mentioned  in  this  bill 
of  sale  ?        A.  Never  did,  no,  sir. 

Q.  Were  you  in  the  employ  of  J.  A.  Fagerberg 
from  that  time  on  ?        A.  Yes,  sir. 

Q.  What  were  your  duties? 

A.  Most  of  the  time  I  was  carrying  mail,  packing 
and  handling  horses. 

Q.  Did  you  ever  receive  any  of  the  rents  or  any  of 
your  wages  mentioned  under  this  contract  ? 

A.  I  never  did,  no,  sir. 

Q.  How  long  did  you  continue  in  the  employ  of 
J.  A.  Fagerberg? 

A.  About  the  first  of  August,  T  think  it  was. 

Q.  What  caused  the  discontinuance? 
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A.  The  attachment  of  goods  in  the  store — that  was 
the  direct  cause  of  it. 

Q.  Describe  that  attachment ;  tell  what  goods  were 
attached  and  when.     [41 — 24] 

A.  Why,  it  seems  as  if  Mr.  Carstens  sent  up  a  sup- 
ply of  goods  to  my  brother — I  suppose  he  knew  the 
conditions,  he  sent  it  up  himself  and  advanced  him 
money ;  I  don 't  know  why  he  done  it  but  he  done  it, 
and  it  seems  as  if  they  got  fighting  and  quarreling 
between  themselves  about  the  stock. 

Q.  Where  were  you  when  the  first  attachment 
took  place  ? 

A.  I  was  at  Chititu  when  the  first  attachment  was 
taking  place. 

Q.  When  did  you  arrive  at  Blackburn  thereafter  ? 
A.  I  arrived  there  that  evening  that  the  attach- 
ment was  taken  on  the  merchandise. 

Q.  Did  you  claim  any  of  this  merchandise  ? 
A.  I  did  not,  no,  sir. 
Q.  What  date  was  this? 
A.  I  think  it  was  the  second  day  of  August. 
Q.  On  the  second  day  of  August,  who  did  the  at- 
taching?       A.  Jim  Millsap,  the  deputy  marshal. 

Q.  On  the  second  day  of  August  Mr.  Millsap,  the 
deputy  marshal,  attached  the  store — 
A.  Just  the  store. 

Ql.  Containing  these  goods  which  belonged  to  your 
brother  or  to  his  creditors — anyway  they  didn't  be- 
long to  you  ?        A.  They  didn  't  belong  to  me,  no,  sir. 
Q.  This  agreement  which  we  have  just  read  here  in 
evidence,  when  was  that  terminated  ? 

A.  At  that  time ;  my  brother  says,  **I  can't  do  any- 
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thing,"  and  he  says,  *' There  is  no  use  for  me  try- 
ing"; he  says,  ''1  will  give  it  up";  he  says,  *'You  can 
take  it  and  do  what  you  please  with  it,"  and  I  went 
ahead  and  ran  the  business. 

Q.  Did  he  continue  in  possession  of  the  road- 
house?        A.  No,  sir.     [42—25] 

;Q.  Who  did  have  possession  ? 

A.  I  did  myself. 

Q.  When  was  this  1 

A.  This  was  on  the  evening  of  the  second  day  of 
August  when  I  returned. 

Q.  He  turned  the  whole  business  over  to  you? 

A.  He  turned  the  whole  business  over  to  me. 

Q.  And  did  you  again  continue  to  conduct  it  from 
that  time  on  ?        A.  Yes,  sir,  I  did. 

Q.  When  did  the  next  attachment  take  place  on 
the  property  up  there"? 

A.  The  next  day,  I  believe;  I  wasn't  there  then. 
I  made  another  trip  to  Chititu,  but  I  believe  Mill- 
sap — my  understanding  of  it  is — he  came  the  next 
day  and  attached  the  warehouses  alongside  the  main 
building  with  some  goods  in  them  that  he  had  not  at- 
tached before. 

Q.  Did  these  goods  belong  to  you? 

A.  No,  sir,  they  did  not. 

Q.  When  did  the  next  attachment  take  place  ? 

A.  I  believe  it  was  on  the  8th  day  of  August. 

Q.  Where  were  you  at  the  time  ? 

A.  I  was  at  the  roadhouse  working.  He  came 
up— 

Q.  Who  did? 

A.  Millsap  and  his  deputies — he  had  three  depu- 
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ties  with  him — and  he  said  he  had  an  attachment  for 
the  whole  concern,  buildings  and  horses  and  every- 
thing, he  said  they  had  to  go  ahead  and  serve  an  at- 
tachment. I  said,  *'Do  you  know  what  you  are  do- 
ing"?  ^'Yes,"  he  says,  ^'I  thoroughly  understand 
what  I  am  doing.''  ^^Well,"  I  says,  ^^I  won't  give 
up  possession,  you  will  have  to  put  me  out." 
''Well,"  he  says,  ''If  that  is  necessary,  I  will  do 
that,"  and  I  says,  [43 — 26]  "Go  ahead  and  do 
it,"  and  he  took  me  by  the  shoulders  and  led  me  out. 
I  told  him,  also,  about  the  bill  of  sale  and  his  deputies 
so  they  could  see  what  they  were  doing  exactly  and 
^hey  knew  what  they  were  doing  at  the  time. 

Q.  Where  were  you  at  the  time? 

A.  I  was  in  the  roadhouse. 

Q.  And  he  put  you  outside  the  door? 

A.  He  put  me  outside  the  door,  yes,  sir. 

Q.  Did  you  tell  him  that  that  property  was  yours? 

A.  I  told  him  that  belonged  to  me. 

Q.  Where  w^ere  they  at  that  time  ? 

A.  They  came  in  that  evening;  they  were  in  the 
barn. 

Q.  What  did  he  do  w^ith  the  horses? 

A.  He  took  possession  of  them;  took  them  down  to 
JBreedman's  barn. 

Q.  Did  you  tell  him  the  horses  belonged  to  you? 

A.  I  did. 

Q.  In  w^hose  possession  was  all  this  property  at 
the  time  the  attachment  was  made? 

A.  The  possession  of  the  property  of  the  road- 
house,  that  w^as  in  my  possession;  of  course,  I  don't 
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claim  any  of  the  stock  of  goods  that  were  shipped 

in  there  by  my  brother  or  Mr.  Carstens. 

Q.  What  about  the  horses? 

A.  I  claim  the  horses;  the  horses  were  mine. 

Q.  Were  they  in  your  possession  at  the  time  the 
attachment  was  made'?        A.  They  were;  yes. 

Q.  How  many  horses  were  there?        A.  Five. 

Q.  Were  these  horses  that  were  turned  over  by 
your  brother,  Al  Fagerberg,  and  recited  in  the  bill 
of  sale  of  July  15,  1913?     [44—27] 

A.  Two  of  them  were  and  three  of  them  were  not. 

Q.  How  did  you  come  into  possession  of  the  other 
three?        A.  I  bought  them  myself. 

Q.  And  Al  Fagerberg  never  owned  those  three 
horses? 

A.  Never  did,  never  had  nothing  to  do  with  them. 

Q.  From  whom  did  vou  buv  them? 

A.  I  bought  two  from  Mr.  Seagraves,  superin- 
tendent of  the  Kennecott  mine  and  one  from  a  fel- 
low named  Brooks. 

Q.  When? 

A.  In  the  fall  of  1914,  in  the  summer — one  of  them 
I  bought  in  the  summer,  August. 

Q.  This  attachment  was  made  in  August,  1914? 

A.  I  mean  1913. 

Q.  What  is  the  value  of  that  roadhouse  up  there, 
I  mean  now  only  the  store-house  building  and  the 
buildings  attached  to  it? 

A.  The  roadhouse  itself  is  worth  about  $3,000. 
The  barn  is  worth  about  a  thousand  and  the  outer 
buildings,  ])lacksmith-shop   and   cow-barn   and    one 
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thing  and  another  like  that  are  worth  about  $200  or 

$250. 

Q.  (By  Juror).  What  is  the  size  of  the  road- 
house  ? 

A.  It  is  in  an  L  shape;  the  front  part  of  it  is  38 
ft.  by  20  and  the  back  L  is  22  by  32. 

Q.  (By  Juror).     Two  stories'? 

A.  Two  stories  and  a  garret,  that  is,  a  bunk-room. 

Q.  Does  that  include  the  store-room  and  ware- 
house alongside — does  this  property  you  have  just 
described  run  along  on  each  side  of  the  main  build- 
ing'?       A.  In  front  there  is  a  story,  one  story. 

Q.  How  large  are  these  buildings? 

A.  Why,  they  are  about — the  store-room,  that  is, 
the  selling-room,  [45 — ^28]  as  near  as  I  can  recol- 
lect, it  is  20  by  28. 

Q.  And  the  other  one?        A.  Is  18  by  28. 

Q.  Are  all  these  buildings  log  buildings? 

A.  Practically,  yes.  The  store  building  alongside 
the  main  building  is  lumber. 

Q.  Boards?        A.  Boards. 

Q.  Now,  you  say  all  these  buildings  you  have  just 
described  here  are  worth  $3,000.  How  large  is  this 
barn  ?' 

A.  The  barn  is  30  by,  I  think  it  is  48 — I  am  not 
just  positive  on  that  point. 

Q.  What  is  it  constructed  of? 

A.  Logs;  the  upper  part  of  it  is  lumber. 

Q.  How  high  is  it,  one  story  or  two? 

A.  Practically,  a  story  and  a  half. 

Q.  And  a  loft  upstairs  ? 
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A.  And  a  loft  upstairs;  yes,  sir. 

Q.  What  other  buildings  have  you  around  there? 

A.  A  blacksmith-shop. 

Q.  What  did  you  say  the  value  of  that  was  ? 

A.  About  $100. 

Q.  Was  there  any  furniture  in  the  roadhouse  at 
the  time  of  this  attachment — at  the  time  the  road- 
house  itself  was  attached,  the  part  you  claim? 

A.  Yes,  sir. 

Q.  Do  you  claim  that  you  were  in  possession  of 
that  furniture  at  this  time?        A.  Yes,  sir,  I  w^as. 

Q.  AVhat  do  you  say  was  the  value  of  that  prop- 
erty? 

A.  In  the  neighborhood  of  $2,000.     [46—29] 

Q.  What  does  it  consist  of? 

A.  Well,  there  is  the  hotel  equipment,  such  as 
bedding,  general  furniture  that  it  takes  to  furnish 
up  a  place. 

Q.  Stoves? 

A.  Stoves,  cooking  utensils,  a  complete  line  of 
store  fixtures,  such  as  that. 

Q.  In  other  words,  you  had  a  completely  equipped 
roadhouse  there? 

A.  Yes,  I  had  a  completely  equipped  roadhouse 
there. 

Q.  How  many  guests  could  you  accommodate? 

A.  There  were  fourteen  rooms  and  upstairs  there 
was  something  like  16  bunks,  I  think. 

Q.  How  much  are  those  horses  wortli  tliat  were 
attcU'lied  by  Millsap? 

A.  Well,  tliey  were  worth  to  me  $200  a  head. 
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Q.  And  there  were  five  of  them?        A.  Yes,  sir. 

Mr.  RITCHIE. — We  move  to  strike  that  former 
answer. 

By  the  COURT. — Yes,  the  question  is  what  the 
horses  were  w^orth  at  that  time  and  place. 

The  WITNESS.— If  I  had  to  buy  horses  at  that 
time  I  would  have  to  pay  $200  a  head. 

Q.  Were  horses  very  plentiful  in  the  country  at 
that  time  ? 

A.  No,  sir;  not  at  that  time — there  was  a  good 
demand  for  horses  at  that  time. 

Q.  Why? 

A.  It  was  packing  season  and  the  business  was  at 
hand. 

Q.  Did  you  have  any  other  property  there  at- 
tached bv  the  marshal  that  vou  claim? 

A.  The  Chititu  building. 

Q.  That  doesn't  enter  into  this  suit.  Was  there 
any  furniture  in  the  barn? 

A.  Yes,  there  was  a  packing  equipment  and  har- 
ness.    [47—30] 

Q.  Any  sleds?        A.  Sleds,  wagons. 

Q.  What  w^as  the  value  of  all  that  packing  equip- 
ment, etc.  ? 

A.  The  total  would  be  about  a  thousand  dollars, 
I  should  judge. 

Q.  That  is  practically  all  of  the  property  that  was 
attached  by  the  marshal  and  which  you  claim? 

A.  Yes,  sir. 

Q.  This  blacksmith-shop — will  you  repeat  what 
you  said  w^as  the  value  of  that? 
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A.  The  building  itself  was  practically  worth  about 
$100. 

Q.  Were  there  any  tools  in  there  which  went  into 
this  $100?        A.  No,  the  tools  would  be  extra. 

Q.  How^  much  would  you  say  was  the  value  of 
those  tools'?        A.  Perhaps,  $75. 

Q.  Mr.  Fagerberg,  how  much  profit  could  you  have 
made  out  of  that  Blackburn  roadhouse  during  Au- 
gust and  September,  19141 

Mr.  RITCHIE.— We  object  to  that  unless  he  fol- 
lows it  up  by  definite  figures  showing  in  w^hat  w^ay 
he  could  make  it. 

Judge  LYONS. — If  he  is  laying  a  foundation  on 
which  he  bases  his  damages,  he  will  have  to  show 
what  he  w^ould  make  on  each  article. 

By  the  COURT. — You  can  cross-examine  as  to 
that.  Objection  overruled.  Defendants  allow^ed  an 
exception. 

Q.  Now^,  so  far  as  the  roadhouse  and  barn  is  con- 
cerned, inasmuch  as  it  is  part  of  the  roadhouse,  what 
would  have  been  your  profit  there  in  the  months  of 
August  and  September,  1914,  out  of  the  roadhouse 
alone,  not  including  these  horses? 

Mr.  RITCHIE. — We  object  on  the  ground  that  the 
w^ay  the  question  is  put,  it  would  be  testimony  sim- 
ply as  to  profits  that  are  wholly  speculative.  [48 — 
31] 

By  the  COURT. — I  think  it  is  merely  an  opinion 
as  to  what  he  might  do;  I  think  you  ought  first  to 
lay  some  foundation  by  showing  what  business  he 
was  doing  and  what  the  conditions  were  and  how 
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they  remained  or  how  they  have  been  since  that 

time.     The  objection  will  be  sustained. 

Plaintiff  allowed  an  exception. 

Q.  What  were  the  business  conditions  at  that  road- 
house  at  that  time  ? 

A.  At  the  time  I  got  this  roadhouse — 

Q.  When  was  that  "I 

A.  That  was  the  second  of  August — they  were 
beginning  to  be  good — naturally  would  be  as  a  con- 
sequence of  the  state  of  the  country.  It  is  the 
packing  season  for  the  Chititu  country  and  the 
Shushana  country;  the  travel  is  good  going  into  the 
Shushana  and  into  the  Chititu  countrv:  the  travel  is 
naturally  heavy  at  that  time  of  the  year  and  the 
business  in  good. 

Q.  Was  the  business  good  at  this  time? 

A.  It  was;  I  was  working  the  horses  and  the  busi- 
ness was  good. 

Q.  How  about  the  roadhouse  I 

A.  There  was  a  good  business  there. 

Q.  How  many  guests  did  you  have  there  on  the 
average  % 

A.  At  the  time  that  the  attachment  was  made  on 
the  roadhouse,  there  were  five  guests  that  were  on 
hand  that  day,  that  had  been  staying  there  right 
along,  steady  guests,  right  along. 

Q.  And  sometimes  you  had  a  great  many  moret 

A.  The  house  full. 

Q.  And  sometimes  you  had  none  ? 

A.  Sometimes  I  had  none. 

Q.  Can  you  give  an  oif-hand  opinion  as  to  the  aver- 
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age  for  the  month,  the  number  of  guests  that  were 

there  ? 

A.  Not  the  exact  number  but  on  the  average  I 
could  have  made  [49 — 32]  $300  per  month  clear 
of  all  expenses. 

Mr.  EITCHIE. — We  move  to  strike  that  answer 
as  not  responsive.  Objection  sustained  and  answer 
stricken. 

By  the  COURT. — Answer  the  question,  about  how 
many  guests  and  about  what  they  paid. 

Q.  About  how^  many  guests  on  an  average  did  you 
have  there  ? 

A.  Well,  up  to  that  time  I  don't  think  they  would 
average  over — that  is,  steady  guests — they  would 
average  over  six  or  eight. 

Q.  You  say  that  business  conditions  at  that  time 
of  the  year  usually  improve  ? 

A.  They  certainly  would — they  improve  from  that 
until  along  the  latter  part  of  October. 

Q.  And  did  they  improve  this  particular  year 
1914?        A.  They  did;  yes,  sir. 

Q.  What  are  your  profits  per  day  on  each  guest 
that  vou  had  there?        A.  You  mean  clear? 

Q.  Yes,  above  the  expense? 

A.  It  would  be  about  $2.50. 

Q.  $2.50  above  all  expense — what  are  your  prices 
up  there  ?        A.  A  dollar  for  a  room,  75^'  for  a  bunk. 

Q.  And  what  did  you  cliargc  for  a  meal? 

A.  A  dollar. 

Q.  In  other  words,  a  man  staying  all  day  and  all 
night,  you  charge  hhn  $4.00?        A.  Yes,  sir. 
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Q.  How  much  of  that  would  be  profit? 
A.  I   will   change  that,   it  wouldn't  be   $2.50 — it 
would  be,  practically,  $2.00  profit. 

Q.  You  say  during  the  month  of  July  or  about  the 
time  this  attachment    i[50 — 33]     was  made,  to  be 
more  exact,  you  think  the  average  of  your  guests 
on  or  about  that  time  was  about  seven  or  eight"? 
A.  Yes,  sir. 

Q.  And  you  made  $2.00  on  each  guest"? 
A.  Yes,  sir. 

Q.  And  that  the  conditions  in  there  last  fall  were 
such  that  you  would  have  continued  to  have  had 
about  the  same  number  of  guests  each  day  and  make 
the  same  profit  off  of  each  one"? 

A.  It  would  have  been  more;  the  business  would 
have  been  better. 

Q.  You  wouldn't  make  as  much  money  as  that 
along  in  the  winter,  would  you?        A.  No,  sir. 

Q.  How^  are  business  conditions  up  there  in  the 
month  of  November,  we  will  say? 
A.  Along  in  November — 

Mr.  RITCHIE.— We  object  to  this  kind  of  ques- 
tioning— it  is  nothing  on  which  to  base  an  action  for 
damages.  You  have  to  show  it  by  actual  figures. 
This  is  too  speculative. 

Objection  overruled.  Defendants  allowed  an  ex- 
ception. 

Q.  What  were  the  business  conditions,  so  far  as 
that  roadhouse  was  concerned,  in  November  last? 

A.  You  mean  the  possibility  of  the  business  or 
the  actual  conditions  of  business? 
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Q.  The  business  was  closed  up,  but  what  were  the 
reasonable  possibilities  of  the  business?  You  were 
there  all  winter?        A.  Yes,  sir. 

Q.  You  were  there  in  November?        A.  Yes,  sir. 

Q.  And  you  know  how  much  travel  went  through 
there  at  that  time? 

A.  Naturally,  along  in  November,  the  travel  is  not 
as  heavy  as  [51 — 34]  it  is  in  August  or  Sep- 
tember— the  heavy  travel  is  over. 

Q.  When  does  the  heavy  travel  end? 

A.  The  latter  part  of  October. 

Q.  Along  in  November,  then,  there  is  very  little 
travel?        A.  Not  much  travel. 

Q.  What  about  the  month  of  December? 

A.  It  is  quiet,  continues  quiet,  until  along  the 
first  part  of  February. 

Q.  And  from  that  time  on  it  improves? 

A.  It  begins  to  improve  again. 

Q.  Now,  had  you  remained  in  posesssion  of  that 
roadhouse,  and  knowing  the  conditions  of  business 
generally  at  McCarthy  and  the  possibilities  of  this 
roadhouse  business,  what  w^ould  you  say  w^ould  have 
been  the  average  number  of  your  guests  during  the 
month  of  November,  1914? 

Judge  LYONS. — We  make  the  same  objection,  it 
is  too  speculative  and  too  general. 

Objection  overruled  and  exception  allowed. 

Mr.  RITCHIE.— I  will  object  to  any  further  testi- 
mony for  the  reason  that  Mr.  Harry  Fagerberg  has 
already  testified  that  there  was  a  lease  from  him 
to  Al  Fagerberg,  by  wiiich  he  was  to  receive  so  much 
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rent;  l^e  also  testified  that  Al  Fagerberg  gave  up  on 
the  first  of  August  on  account  of  the  attachment. 
N^ow  then,  that  brings  about  this  situation  that  if 
the  attachment  which  he  is  complaining  of  in  this 
action  had  not  been  levied,  he  would  not  have  been 
handling  the  roadhousc  for  himself  and  making  two 
dollars  a  day  on  the  guests,  but  simply  drawing  the 
rent  Al  Fagerberg  agreed  to  pay  him  and  we  object 
to  any  testimony  as  to  any  profits  he  could  have 
made  running  that  roadhouse.     [52—35] 

Mr.  DONOHOE.-The  evidence  shows  it  was 
thrown  up  four  days  before  this  attachment  was 
made. 

By  the  COURT.-That  is  my  recollection  of  the 
testimony.  The  objection  will  be  overruled  and  ex- 
ception allowed. 

Mr.  DIMOND.-Answer  the  last  question.  Please 
read  it,  Mr.  Reporter. 

Question  read  as  follows: 

Q.  Now,  had  you  remained  in  the  possession  of 
that  roadhouse,  and  knowing  the  conditions  of  busi- 
ness generally  at  McCarthy  and  the  possibilities  of 
this  roadhouse  business,  what  would  you  say  would 
have  been  the  average  number  of  your  guests  during 
the  month  of  November,  1914? 

Judge  LYONS.-We  renew  our  objection. 

Objection  overruled   and   exception  allowed  de- 
fendants. 

A.  Well,  perhaps  three,  straight  through. 

Q'.  November?        A.  Yes,  sir. 

Q.  What  about  December?  ^     . 
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A.  Practically  run  about  the  same. 

Q.  It  would  run  the  same  all  winter? 

A.  Until  about  the  first  of  February. 

Q.  Then  it  would  improve? 

A.  Yes,  then  it  would  improve  again. 

Q.  How  are  conditions  up  there  in  the  spring  at 
McCarthy,  in  a  business  way,  quiet? 

A.  Quiet  to  a  certain  extent;  yes,  sir. 

Q.  Do  you  think  that  the  average  number  of  guests 
you  have  named  would  have  continued  up  to  the 
present  time? 

Mr.  RITCHIE. — We  object  to  that  as  leading  and 
suggestive. 

Objection  sustained.     [53 — 36] 

Q.  How  many  guests  do  you  think  there  would 
have  been  between  the  first  of  February  and  this 
date  at  the  Blackburn  roadhouse? 

A.  That  is  a  rather  hard  question  to  answer  but 
on  an  average,  take  it  as  a  whole,  why  I  should  say 
about  120  guests  per  month,  straight  through  on  an 


average. 


Q.  Four  a  day?        A.     Yes,  sir. 

Q.  What  profit  was  being  made  off  of  the  horses, 
off  each  horse,  at  the  time  the  attachment  was  made? 

A.  Practically,  three  dollars  per  day. 

Q.  How  long  did  that  business  continue? 

Mr.  RITCHIE. — Before  there  are  any  more  ques- 
tions about  the  horses  I  w^ant  him  to  tell  what  the 
horses  were  doing,  who  was  handling  them  and  from 
w^hat  he  derived  compensation  for  those  horses. 

Mr.  DIMOND.— Answer  that. 
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The  WITNESS. — I  was  handling  them  myself; 
they  were  doing  a  packing  business  to  Chititu  and 
Dan  Creek. 

Q.  What  were  you  packing  over? 

A.  General  freight  and  merchandise  for  Esterly 
and  the  Dan  Creek  Mining  Company,  and  different 
people  over  in  that  section  of  the  country. 

Q.  How  much  did  you  charge  a  pound  ? 

A.  Seven  cents,  flat  rate,  to  Esterly  and  the  Dan 
Creek  Mining  Company. 

Q.  How  much  of  a  pack  train  were  you  running  at 
that  time  f 

A.  At  that  time  I  had  eight  horses. 

Q.  How  many  men  did  it  take  to  handle  them? 

A.  Myself,  part  of  the  time,  once  in  a  while,  and 
Henderson. 

Q.  How  many  men  does  it  take  to  run  a  pack  train 
of  eight  horses?     [54—37] 

A.  Two  men;  one  man  can  do  it  on  a  pinch. 

Q.  What  is  your  average  pack  horse  over  there? 

A.  225  pounds. 

Q.  How  long  did  it  take  to  make  a  trip  over  to 
Chititu  and  Dan  Creek  and  back? 

A.  She  takes  three  days. 

Q.  In  other  words,  every  three  days  you  take 
eight  horses  with  225  pounds  each,  that  would  be 
2,000  pounds  or  1,800  pounds,  rather,  and  you  say 
you  got  for  that  seven  cents  per  pound? 

A.  Yes,  sir. 

Q.  That  w^ould  be  $126.  Now,  what  is  the  wages 
of  those  two  men,  what  is  the  ordinary  rate  of  wages 
in  there? 
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A.  $100  per  month.  And,  besides,  we  always  pick 
up  more  or  less  packing  coming  back  from  the  creeks 
that  we  usually  get  ten  cents  per  pound  for,  bedding 
and  blankets  of  the  men  and  ferrying  men  across  the 
river. 

Q.  The  Nizina  River  has  a  ferry  across  it'i? 

A.  Yes,  sir. 

Q.  It  is  a  bad  river  to  ford"?        A.  Yes,  sir. 

Q.  Did  you  have  steady  packing  at  the  time  the  at- 
tachment was  made  ? 

A.  Yes,  sir,  it  was  certainly  steady  packing,  in 
fact  the  marshal  came  to  me  and  got  my  permission 
and  I  gave  my  consent, — horses  were  so  scarce  and 
they  were  so  hard  up — I  hired  the  horses  from  the 
marshal,  you  might  say,  for  $3.00  per  day — that  is 
what  I  was  to  get  clear  of  them;  that  money  is  in 
the  hands  of  the  marshal  at  the  present  time. 

Q.  That  was  after  the  attachment f 

A.  That  was  after  the  attachment;  the  horses  were 
so  scarce  and  it  had  to  be  done  before  any  arrange- 
ments could  be  made  [55 — 38]  with  other  parties 
to  take  the  packing.  Breedman  has  done  the  pack- 
ing since,  during  those  months. 

Q.  What  months  do  you  refer  to  ? 

A.  August,  September  and  October. 

Q.  All  of  October^ 

A.  The  biggest  part  of  October. 

Q.  Up  to  the  20th,  anyway? 

A.  Yes,  up  to  the  20th,  anyway. 

Q.  Now,  did  you  have  an  opportunity  during  the 
past  winter  to  make  other  money  had  ymi  bcHMi  in 
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possession  of  this  property  you  speak  of  and  the 

horses  ?        A.  Yes,  sir ;  I  certainly  would  have. 

Q.  State  what  it  is. 

A.  Contract  with  the  Kennecott  Mines  Company 
for  mining  timbers  and  logging. 

Q.  What  profit  have  you  been  deprived  of  by 
reason  of  this  wrongful  taking  away  of  your  horses? 

A.  I  could  have  made  practically  $2,000  clear  on 
the  piling  contract,  the  timber  contract. 

Mr.  RITCHIE. — We  move  to  strike  that  unless 
he  goes  into  detail,  it  is  only  an  opinion. 

Motion  granted — answer  stricken. 

Q.  What  was  this  timber  contract  that  you  speak 
of? 

A.  Well,  the  Kennecott  Mines  Company  adver- 
tised for  bids  on  a  certain  amount  of  timber. 

Ql  How  much  was  it  ?        A.  It  was  50,000  feet. 

Q.  What  kind  of  timber  ?        A.  Mining  timber. 

Q.  What  is  mining  timber?  What  is  its  general 
size  and  description —  [56 — 39]  what  kind  did 
they  want,  in  other  words  ? 

A.  From  seven  to  twelve  inches  in  diameter  and 
16  to  32  feet  long. 

Q.  They  wanted  50,000  feet  of  them? 

A.  Yes,  sir. 

Q.  How  much  would  it  have  cost  you  a  foot  to  get 
that  timber  ? 

A.  It  would  cost  me  about  S^^i  cts. 

Q.  How  much  were  they  willing  to  pay  for  it  ? 

A.  Six  and  a  half  cents. 

Q.  In  other  words,  you  could  make  three  cents  a 
foot?        A.  Yes,  sir. 
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Q.  (By  JUROR).— Is  that  linear  feet  or  board 
measure?        A.  Linear  feet. 

Q.  Fifty  thousand  linear  feet  of  timber? 

A.  Yes,  and  that  was  increased  to  one  hundred 
thousand. 

Q.  (By  the  COURT.)  What  were  these  horses 
doing  that  they  couldn't  do  that  work  the  same  as 
they  did  packing  in  the  summer  ? 

A.  They  were  tied  up  in  the  hands  of  the  marshal. 

Q.  How  did  they  become  untied,  so  that  they  were 
able  to  do  this  packing? 

A.  There  was  a  bond  put  up  by  Mr.  Seagraves ;  Mr. 
Seagraves  stood  good  for  it,  the  Kennecott  Mines 
Company. 

Q.  Where  are  the  horses  now? 

A.  They  were  sold. 

Q.  When? 

A.  Along  in  February,  if  I  recollect  right,  1915 — 
I  am  not  positive  on  that  point,  what  month  they 
were  sold. 

Q.  Who  sold  them,  do  you  know^  ? 

A.  The  marshal  sold  them. 

Q.  Were  you  particularly  well  qualified  to  get  out 
this  mining  timber  you  speak  of?     [57 — 40] 

A.  Yes,  sir. 

Q.  How? 

A.  The  year  before  I  and  my  partner  had  gotten 
out  logs,  one  hundred  and  fifty  thousand  feet.  We 
built  roads  through  all  the  timber  to  get  these  logs 
and  that  left  us  in  a  good  condition  to  handle  this 
contract,  on  account  of  these  roads  being  cut  and  the 
smaller  logs  left,  what  would  answer  the  purpose  for 
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these  mining  timbers ;  and  also  under  normal  condi- 
tions, if  I  hadn't  been  tied  up  the  way  I  was,  I  would 
have  had  the  horses,  sleds  and  equipment  and  the 
camp  established  down  there  to  go  ahead,  after  I  was 
through  with  the  packing — ^^take  the  horses  down 
there  and  put  them  to  work  in  the  woods  getting  out 
the  timbers  and  getting  out  logs ;  and  also  there  is  200 
cords  of  wood  that  I  could  have  kept  right  on  with. 

Q.  As  a  result  of  these  things  that  you  have  just 
testified  to,  what  would  you  say  was  the  total  damage 
by  reason  of  being  deprived  of  those  horses  from  the 
20th  day  of  October  until  the  present  time'? 

Judge  LYONS. — We  object  to  that;  he  must  show 
each  particular  place  he  was  damaged. 

Mr.  DIMOND. — I  ask  him  to  base  his  opinion  on 
the  items  he  has  mentioned  and  this  logging  contract 
particularly. 

Objection  overruled;  defendants  allowed  an  excep- 
tion. 

A.  On  the  mining  and  logging  I  could  practically 
have  made  $5,000. 

Q.  How  long  would  that  logging  have  lasted  ? 

A.  It  could  have  lasted  all  spring,  up  until  the 
packing  set  in. 

Q.  How^  much  was  there  of  it,  did  you  say  ? 

A.  There  was  one  hundred  thousand  feet  of  min- 
ing timbers. 

Q.  You  mentioned  something  about  cord  wood — 
what  was  that?        A.  That  was  for  the  mine. 

Q.  HoAv  much?     [58—41] 

A.  Two  hundred  cords. 

,Q.  How  much  would  that  cost  you  to  get  it  out  ? 
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A.  I  wouldn't  have  made  so  much  on  that,  but 
would  have  made  practically  about  one  dollar  a  cord 
clear — that  is  all  I  could  have  made  on  that, — that  is 
allowing  $2.50  per  day  for  the  horses. 

Q.  Now,  you  figure  it — 100,000  feet  of  timber  you 
say  you  could  have  made  three  cents  per  foot  on ;  that 
is  $3,000  and  $200  on  wood,  and  you  state  you  could 
have  made  altogether  $5,000 — where  is  the  rest  of  it  ? 

A.  On  account  of  the  logging  proposition — I  was 
getting  under  my  agreement  with  Borger  and  Struck 
$2.50  per  day  for  every  day  I  put  in  getting  out  logs. 

Q.  Where  were  these  logs  used? 

A.  At  the  Borger-Struck  mill. 

Q.  Where  is  that  'f 

A.  Mile  123  on  the  Copper  River  Railway. 

Mr.  DIMOND.— That  will  be  all  at  this  time. 

Cross-examination  by  Mr.  RITCHIE. 

Mr.  RITCHIE. — I  want  briefly  to  go  over  your 
testimony  that  you  gave  to  Mr.  Dimond  in  regard  to 
your  first  arrangement  in  there,  in  the  Nizina  store, 
to  be  sure  I  have  it  right. 

Q.  As  I  remember  your  testimony,  you  went  in 
there  in  the  summer  of  1907.        A.  Yes,  sir. 

Q.  And  you  took  charge  of  the  store — 

A.  The  first  of  August,  1907. 

Q.  And  your  arrangement  was  that  you  were  to 
receive  $1,500  per  year  and  keep,  of  course,  I  sup- 
pose?    [59 — 42]         A.  Yes,  sir. 

Q.  You  were  baching?         A.  Yes,  sir. 

,Q.  The  $1,500  was  clear  of  your  board,  but  any  cloth- 
ing or  anything  else  you  used  were  charged  against 
you?        A.  They  were,  yes,  sir. 
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,Q.  And  was  it  your  understanding  from  Al  that  he 
and  Carstens  were  in  partnership  in  that  ? 

A.  Yes;  and  another  thing,  I  was  present  on  the 
steamboat  at  Seattle  at  the  time  he  left  Seattle  when 
Myers  came  down  and  delivered  the  deed  for  this 
over  to  Al;  that  is  the  only  time  I  knew  anything 
oT  the  transaction  between  Myers  and  Al  and  Car- 
stens, and,  naturally,  hearing  their  conversation 
which  was  carried  on  in  the  cabin  of  the  boat,  why 
that  was  what  I  was  basing  my  knowledge  on  of  the 
conditions  in  there. 

Q.  Myers  delivered  the  deed  from  the  Nizina 
Trading  Company  to  J.  A.  Fagerberg "? 

A.  That  was  my  understanding  of  it,  yes,  sir. 

Q.  Did  you  see  the  deed  at  that  time  ? 

A.  Yes,  sir. 

Q.  Was  it  afterwards  filed? 

A.  That  is  my  understanding  of  it,  but  I  suppose 
the  records  will  show. 

Q.  So  your  understanding  was  that  you  were 
working  for  Thomas  Carstens  and  J.  A.  Fagerberg? 

A.  That  was  my  understanding  of  it. 

Q.  And  on  that  arrangement  you  started  in  on 
the—        A.  First  of  August,  1907. 

Q.  And  you  worked  for  about  three  years  under 
that  arrangement?        A.  Yes,  sir.     [60 — 43] 

Q.  And  you  also  had  a  further  arrangement  that 
you  could  have  some  time  to  yourself — that  is,  you 
said  something  about  locating  property? 

A.  Why,  yes,  that  was  taken  into  consideration; 
after  I  got  in  there  at  Nizina,  we  made  the  final  ar- 
rangements there,  that  I  was  to  look  out  for  any 
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opportunity   for   locating   mineral    ground,    placer 
ground  or  quartz  or  anything  else,  and  if  I  should 
locate  any  of  that,  I  was  to  have  a  one-third  interest. 

Q.  And  who  was  to  have  the  other  two-thirds? 

A.  I  suppose  Al  and  Carstens. 

Q.  You  were  not  told  positively  about  that? 

A.  No,  sir. 

Q.  You  had  no  instructions? 

A.  I  had  no  instructions  in  regard  to  that;  and 
another  thing,  during  the  winter  months  we  under- 
stood it  was  quiet  there  and  it  was  my  understanding 
and  my  permission  if  I  had  any  opportunity  to  make 
any  money,  as  long  as  it  didn't  interfere  with  my 
w^ork  at  the  store,  I  should  do  this  work  and  have  the 
money  and  pocket  it  myself. 

Q.  The  arrangement  about  mining  was  made  on 
account  of  the  fact  that  you  w^ould  undoubtedly  have 
some  spare  time  ?        A.  Yes,  sir. 

Q.  And  it  was  thought  that  your  relations  with  Al 
Fagerberg  and  Carstens  entitled  them  to  some  inter- 
est in  what  you  did?        A.  That's  the  idea,  exactly. 

Q.  Now,  you  worked  constantly  for  about  three 
years  at  the  roadhouse  ?        A.  Yes,  sir. 

Q.  And  you  say  that  you  w^ere  in  Seattle  only 
once  during  that  time?        A.  Once,  yes.     [61 — 44] 

Q.  And  did  you  go  to  Cordova  then? 

A.  I  went  through  Cordova. 

Q.  You  staid  pretty  steadily  at  the  store  and  on 
the  creeks? 

A,  Yes;  at  the  time  I  went  to  Seattle  I  went 
through  Cordova. 

Q.  You  made  one  trip  to  Seattle,  and  then  you 
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went  through  Cordova?         A.  Yes,  sir. 

Q.  When  was  that  trip  to  Seattle? 

A.  In  the  fall  of  1909. 

Q.  When  you  had  been  working  there  two  years? 

A.  Yes,  sir. 

Q.  Do  you  remember  the  month  you  quit  the  store 
in  1909? 

A.  I  left  the  store  in  Chititu,  I  think,  the  latter 
part  of  September;  of  course,  during  that  whole 
winter  I  made  regular  trips  over  there  once  a  week 
practically. 

Q.  You  were  still  in  charge  of  the  store? 

A.  I  was  still  in  charge  of  the  store  until  along 
in  the  spring,  until  the  spring  outfit  came  in ;  I  helped 
freight  the  spring  outfit  that  went  into  Chititu — over 
there  myself. 

Q.  Was  there  anyone  in  charge  of  the  store  all  the 
time  when  you  were  gone  ? 

A.  No,  it  was  closed  when  I  was  not  there,  and  I 
had  a  notice  on  the  door  that  I  would  be  in  on  a  cer- 
tain day — that  was  the  custom  of  the  country. 

Q.  In  the  fall  of  1910,  you  went  at  something  else  ? 

A.  Yes,  sir. 

Q.  You  went  to  logging,  I  believe,  you  said? 

A.  I  did,  yes,  sir. 

Q.  That  was  for  the  purpose  of  getting  out  logs  to 
build  the  Blackburn  roadhouse,  I  understand? 

A.  Yes,  sir;  and  another  thing,  we  got  out  logs — 
[62—45] 

Q'.  Who  do  you  mean  by  we  ? 

A.  M}^  brother  and  mj^self;  I  naturally  say  we 
since  I  was  connected  with  the  business  and  working 
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there,  Sam  Rogers  and  myself;  that  is  the  way  I  put 
it;  he  was  the  man  w^orking  with  me,  cmtting  these  saw 
logs.  We  cut  practically  8(),000  feet  of  saw  logs  and 
hauled  them  to  the  mine,  hauled  then  in  the  winter 
and  they  were  out  on  shares  by  the  Kennecott  Mines 
Company,  and  half  of  them,  half  the  lumber — it  was 
divided. 

Q.  Divided  between  w^hom? 

A.  The  Kennecott  Mines  Co.  and  my  brother  and 
myself. 

Q.  The  purpose  of  that  logging  was  to  obtain  lum- 
ber for  the — 

A.  For  the  construction  of  the  roadhouse. 

Q.  Did  you  go  back  at  any  time  to  run  the  Nizina 
store  ? 

A.  No,  sir;  not  after  the  spring  of  1911. 

Q.  You  never  were  in  active  charge  of  the  store 
for  any  length  of  time  after  you  quit  in  the  eaily  fall 
of  1910? 

A.  No,  sir ;  not  w^hile  it  was  in  operation. 

Q.  You  stated  that  you  w^orked  around  at  different 
things  during  1911 — a  good  part  of  the  time  yovi  were 
working  on  building  the  Blackburn  roadhouse';- 

A.  Yes,  sir. 

Q.  And  what  time  w^as  that  finished  f 

A.  It  w^as  finished  along  in  the  fall ;  we  started  to 
build,  the  actual  construction  of  the  building,  in  tlu^ 
spring  of  1911  and  the  barn  and  outbuildings,  and  it 
was  finished  in  the  fall,  towards  the  fall. 

Q.  When  did  the  railroad  come  through  there? 

A.  It  was  in  the  s])ring  of  1911,  Just  about  tlie  time 
we  started  in  to  build  the  I'oadhouse, 
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Q.  You  finished  the  roadhouse  so  it  was  ready  for 
occupancy  about  August  or  September"?     [63 — 46] 

A.  Well,  we  were  occupying  the  roadhouse  along 
in  the  first  part  of  June,  1911, — that  is,  the  furnished 
part  of  it. 

Qi.  But  it  wasn't  completed  until  late  in  the  sum- 
mer?       A.  No. 

Q.  You  were  about  to  use  a  part  of  it? 

A.  Yes,  sir. 

Q.  What  did  you  do  in  the  winter  of  1911  and  '  12  ? 

A.  General  work,  freighting  and  any  work  that 
was  to  be  done  connected  with  the  roadhouse. 

Q.  You  worked  around  the  roadhouse  mostly  ? 

A.  Sometimes,  and  sometimes  I  worked  anywhere 
where  there  was  work  to  be  done. 

Q.  Freighting?        A.  Freighting  and  packing. 

Q'.  Where  did  you  freight? 

A.  Out  to  the  creeks  and  done  some  work  for  the 
Kennecott  Mines  Company,  driving  a  team  there. 

Q.  Did  you  or  your  brother  have  a  mail  contract 
at  that  time? 

A.  My  brother  had  a  mail  contract  at  that  time,  I 
believe. 

Q.  What  mail  contract  has  he  had  up  there  ? 

A.  He  had  the  first  contract  that  was  let  from 
McCarthy  to  Nizina. 

Q.  What  year  was  that? 

A.  That  was  in  1911,  I  think  it  was  1911—1912, 
when  the  first  contract  was  let. 

Q.  And  he  still  had  a  contract  last  year  ? 

A.  Yes,  sir. 

Q.  It  was  a  four-year  contract,  made  in  1910? 
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A.  No,  a  yearly  contract,  as  far  as  I  understand 
it;  in  1913  I  had  a  mail  contract  myself. 

Q.  From  McCarthy  to  Chititu  Creek?     [64-47] 

A.  Yes,  sir. 

Q'.  Did  you  work  in  the  roadhouse  a  good  deal  or 
mostly  on  the  trail  freighting? 

A.  Most  of  the  time  after  the  construction  of  the 
roadhouse  I  put  in  with  the  horses,  working  on  the 
trail,  freighting. 

Q.  That  would  be  the  fall  of  1911,  and  all  along 
through  1912?        A.  Yes,  sir. 

Q.  Did  you  continue  that  kind  of  emiployment 
through  most  of  1912?        A.  Yes,  sir. 

Q.  And  in  1913? 

A.  And  in  1913,  practically  the  same. 

Q.  You  have  done  more  freighting  than  anything 
else  for  the  last  two  or  three  years  ? 

A.  Yes,  sir;  I  have. 

Q.  Did  you  work  in  the  Blackburn  roadhouse  very 
much?        A.  No,  not  to  any  great  extent. 

Q.  That  wasn't  your  principal  employment? 

A.  That  wasn't  my  principal  employment,  no. 

Q.  When  you  were  not  on  the  trail  you  helped  ? 

A.  When  I  was  not  on  the  trail  I  helped  some,  yes, 
sir. 

Q.  You  were  not,  however,  for  any  length  of  time 
charged  with  the  responsibility  of  it  ?        A.  No,  sir. 

Q.  You  testified  a  while  ago  that  you  drew  $125 
per  month  until  things  got  a  little  dull,  until  the 
spring  of  1912  some  time, — about  the  time  you  had 
a  little  trouble  with  Al  over  finances,  and  then  vou 
agreed  to  take  $100  a  month?        A.  Yes,  sir. 
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Q.  You  had  been  working  for  Al  steadily  at  $125 
per  month  up  to  that  time"?     [G5 — 48] 

A.  Yes,  sir,  only  this  one  trip  that  I  was  out  to 
Seattle — there  was  one  trip  I  wasn't  there. 

Q.  You  didn  't  draw  wages  for  that  time  ? 

A.  I  didn't  draw  wages  for  that  time,  no,  sir. 

Q.  At  the  time  you  quit  the  store,  or  practically 
quit  it,  in  the  fall  of  1910,  how  much  was  due  you  for 
back  salary — at  the  time  you  say  you  quit  the  road- 
house  and  went  into  the  logging  camp — how  much 
was  due  you  for  back  salary  at  $1,500  per  year? 

A.  Well,  there  was  practically  $4,500. 

Q.  When  you  left  that  work  at  the  Chititu  store, 
when  you  quit  spending  all  your  time  at  the  Chititu 
store,  which  was  about  August  or  September,  1910 — 
how  much  was  due  then  for  wages  or  salary'? 

A.  Probably  $4,000. 

Q.  Then  you  had  received  practically  nothing  dur- 
ing those  three  years  ? 

A.  No,  practically  nothing. 

Q.  You  had  been  working  for  your  board,  as  far  as 
receiving  anything  was  concerned"? 

A.  That's  the  fact,  yes. 

Q.  Didn't  you  state  a  minute  ago  that  your  per- 
sonal expenses  would  be  about  $500  or  $600  a  year? 

A.  No,  I  don't  think  I  did. 

,Q.  You  had  about  $4,000  coming?        A.  Yes,  sir. 

Q.  Now,  you  were  working  for  Al  when  you 
worked  in  the  logging-camp  and  built  the  roadhouse 
at  Blackburn?        A.  Yes,  sir. 

Q.  You  had  no  interest  in  that? 

A.  No,  sir.     [66—49] 
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Q.  And  when  you  accepted  a  reduction  in  salary 
to  $100  per  month  in  the  spring  of  1912,  you  were 
still  working  for  Al  ?         A.  Yes,  sir. 

Q.  When  you  w^ere  working  at  the  Chititu  store 
from  1907  to  1910,  your  understanding  was  that  you 
w^ere  working  for  J.  A.  Fragerberg  and  Thomas 
Carstens  % 

A.  Practically,  as  I  understood  the  conditions  be- 
tween Al  and  Thomas  Carstens. 

Q.  And  for  w^hom  were  you  working  when  you  quit 
the  Chititu  store  and  went  out  to  the  logging-camp — 
w^ere  you  still  working  for  Thomas  Carstens  ? 

A.  Practically,  under  the  same  agrement  in  force. 

Q.  And  during  all  of  1911  then,  when  you  were 
working  on  the  construction  of  the  Blackburn  road- 
house  and  in  the  fall  of  that  year,  including  1912 
w^hen  you  freighted  on  the  trail,  you  considered  that 
you  were  still  working  for  Thomas  Carstens  % 

A.  I  certainly  did. 

Q.  You  understood  that  there  was  a  sort  of  general 
partnership  betw^een  J.  A.  Fagerberg  and  Thomas 
Carstens  in  the  business  that  J.  A.  Fagerberg  was 
doing  in  the  Nizina  country? 

A.  Something  to  that  effect,  yes,  sir.  The  way  I 
understood  it,  at  the  time  the  Carstens  Packing  Com- 
pany held  a  bill  against  the  old  Nizina  Trading  Com- 
pany and  at  the  instigation  of  the  Carstens  Pac^king 
Company  this  was  turned  over  to  Al — that  is  my 
understanding  of  it;  that  was  tlu*  way  it  was  ex- 
plained to  me. 

Q.  And  you  were  still  working  for  J.  A.  Fagerberg 
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and  Thomas  Carstens,  or  the  Carstens  Packing  Com- 
pany, as  the  case  may  be  ? 

A.  As  the  case  may  be,  yes,  sir;  I  don't  know  how 
the  situation  stood  exactly ;  that  is  the  way  it  was  ex- 
plained to  me  at  the  time. 

Q.  At  what  time"?    Until  what  time?     [67—50] 

A.  Until  1913. 

Q.  Until  you  got  this  bill  of  sale  ?        A.  Yes,  sir. 

Q.  The  latter  part  of  the  summer  of  1913  ? 

A.  Yes,  sir. 

Q.  And  your  understanding  was  that  you  were 
working  for  Thomas  Carstens  in  the  freighting? 

A.  Yes,  sir. 

Q.  And  in  the  roadhouse  ?        A.  Yes,  sir. 

,Q.  And  in  the  construction  of  the  roadhouse  ? 

A.  Yes,  sir. 

Q.  Did  you  see  Mr.  Carstens  when  you  were  in 
Seattle  in  1909?        A.  I  did  not,  no,  sir. 

Q.  Did  you  hunt  him  up? 

A.  No,  sir ;  I  did  not. 

Q.  Did  you  have  any  correspondence  with  Mr. 
Carstens  or  the  Carstens  Packing  Company  about 
your  work  up  there  ?        A.  I  never  did. 

Q.  At  the  time  you  quit  working  at  the  Chititu 
store  and  when  getting  out  logs  for  the  Blackburn 
roadhouse,  your  idea  was  that  Mr.  Carstens  was  to  be 
interested  in  the  Blackburn  roadhouse  ? 

A.  The  same  principle  would  apply  there ;  in  fact 
I  demanded  my  money  in  1910,  before  I  w^ent  over 
there,  and,  as  I  explained  before,  I  agreed  to  stay 
by  the  proposition  with  them — my  wages  were  still  in 
the  business. 
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Q.  At  that  time  you  had  about  $3,800  in  your  pos- 
session?        A.  I  had  that,  yes,  sir. 

Q.  Which  you  could  have  held  out  under  your  con- 
tract?    [68—51] 

A.  Which  I  could  have  held  out  under  my  contract 
and  stuck  it  into  my  pocket. 

Q.  And  instead  of  that,  in  order  to  help  along  the 
business,  you  staid  right  with  it,  and  allowed  Al 
Fagerberg  to  use  it?        A.  Yes,  sir. 

Q.  And  you  never  went  to  see  Mr.  Carstens  or  said 
anything  to  him  about  it  ?        A.I  never  did. 

Q.  You  got  uneasy  about  your  money  ? 

A.  I  got  uneasy  about  my  money,  yes. 

Q.  Did  it  ever  occur  to  you  to  write  Mr.  Carstens 
to  ask  him  how  far  he  was  backing  Al  in  the  business 
he  was  doing? 

A.  It  never  occurred  to  me,  never  thought  of  it. 

Q.  At  the  request  of  Al,  you  left  the  $3,800,  which 
was  in  your  possession  and  which  you  could  have  re- 
tained, if  it  was  due  and  owing  to  you,  you  left  it  at 
his  request  and  went  working  for  him  and  did  work 
for  him  for  nearly  a  year  in  the  construction  of  the 
roadhouse  and  still  had  $4,000  due  you — didn't  you 
consider  it  worth  while  to  ask  Mr.  Carstens,  write 
him  and  ask  him  if  he  was  interested  in  the  road- 
house  ? 

A.  It  didn't  strike  me  that  wav,  no  sir. 

Q.  You  have  stated  there  was  $4,000  due  you? 

A.  Al  was  handling  that  and  they  could  talk  that 
over  themselves;  I  might  have  gone  further  with  Al 
than  I  would  with  anyone  else,  naturally  wonld. 

Q.  But  you  became  quite  dissatisfied,  according  to 
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your  own  statement,  in  the  spring  of  1912 — so  much 
so  that  you  and  your  brother  had  a  serious  disagree- 
ment?       A.  Yes,  sir. 

Q.  But  you  continued  to  work  for  Fagerberg  and 
Carstens  for  more  [69 — 52]  than  a  year  after  that 
without  ever  writing  to  Mr.  Carstens  and  asking  him 
whether  he  was  back  of  it  '^ 

A.  Why,  no,  of  course  I  didn't;  it  never  entered 
my  mind.  I  understood  the  proposition  and  Al  was 
handling  that  end  of  it  for  him.  They  never  took 
the  trouble  to  consider  me ;  I  was  dealing  with  Al  and 
he  was  representing  them. 

Q.  When  did  you  quit  working  for  Al  Fagerberg 
and  Thomas  Carstens? 

A.  When  the  deed  was  delivered  over  to  me. 

Q.  When  the  deed  was  sent  up  by  George  Custer  % 

A.  Yes,  sir. 

Q.  Who  mailed  that  to  you?        A.  George  Custer. 

;Q(.  He  sent  it  to  you?        A.  Yes,  sir. 

Q.  And  what  did  you  do  with  it? 

A.  I  put  it  on  file  and  recorded  it  at  Chitina. 

Q.  This  is  signed  only  by  J.  A.  Fagerberg — you 
noticed  that  at  the  time?        A.  Yes,  sir. 

Q.  And  you  sent  it  to  Chitina  to  be  recorded,  did 
you?        A.  I  did. 

Q.  This  is  already  in  evidence?        A.  Yes,  sir. 

Q.  Did  you  ever  notice  this  certificate  on  it  when  it 
was  returned?         A.  Yes,  sir. 

Q.  Filed  for  record  by  J.  A.  Fagerberg  at  5  P.  M. 
August  9,  1913 — that  was  an  error? 

A.  I  suppose  it  was,  on  the  part  of  Mr.  d'Heirry. 

Q.  Did  you  write  a  letter  to  Mr.  d'Heirry  about  it  ? 
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A.  Yes,  I  wrote  a  letter  at  the  time.     [70 — 53] 

Q.  Saying,  enclosed  you  will  find  a  deed  for  record, 
etc.?        A.  Yes,  sir. 

Q.  How  did  you  sign  that  letter,  H.  M.  Fagerberg? 

A.  Yes,  sir. 

Q.  And  it  was  his  mistake?        A.  Yes,  sir. 

Q.  There  is  no  chance  that  George  Custer  did  that 
direct  from  Seattle? 

A.  There  is  no  possible  chance  at  all.  I  took  the 
deed  and  showed  it  to  Mr.  Church  and  I  delivered  the 
power  of  attorney  to  Mr.  Brock  and  it  is  still  in  his 
possession. 

Q.  Your  business  in  the  store  was  principally  sell- 
ing goods — I  believe  you  testified  you  had  almost  ex- 
clusive charge  of  the  store  at  Chititu  ? 

A.  At  Chititu,  I  did,  yes,  sir. 

Q.  And  what  books  of  account  did  you  keep  ? 

A.  We  kept  a  day-book,  slips  of  sale  and  transac- 
tions and  a  cash-book. 

Q.  A  daybook  and  slips — did  you  make  slips  and 
enter  them  in  the  day-book  in  the  evening  ? 

A.  No,  sometimes  I  kept  just  slips;  sometimes  I 
had  an  old  book  I  kept  the  sales  in. 

Q.  And  then  you  had  a  cash-book  ?         A.  Yes,  sir. 

Q.  Did  you  keep  any  personal  account  with  the 
company?         A.  To  a  certain  extent,  .yes,  sir. 

Q.  Have  you  a  book  in  which  from  time  to  time, 
or  each  month,  you  entered  up  a  charge  from  $125 
due  on  your  salary  and  on  the  other  side  any  goods 
vou  took  out  of  the  store? 

A.  No,  sir;  I  didn't  kee])  it  that  way.     [71 — 54] 

Q.  You  never  kept  any  such  record? 
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A.  No,  sir ;  I  believe  there  is  one  or  two  entries  of 
that  kind,  that  is  all ;  my  brother  started  it  out  that 
way  for  me.  I  am  not  a  bookkeeper,  and  don't  pre- 
tend to  be,  and  I  didn't  keep  it  up. 

Q.  Had  you  ever  had  any  experience  in  a  store  be- 
fore?       A.  No,  sir,  never  had. 

Q.  You  had  been  mining  and  engaged  in  other 
business  before  that?        A.  Yes,  sir. 

;Q|.  Are  there  any  books  which  were  kept  in  the 
store  while  you  were  in  charge  there  here  in  the  city, 
in  possession  of  Mr.  Dimond  ? 

A.  Yes,  there  is  one. 

Q.  Just  one  book?        A.  Just  one  book. 

Mr.  EITCHIE.— We  should  like  to  have  all  books 
of  record,  showing  the  accounts  of  the  Chititu  store 
from  1907  to  1910. 

Q.  Now,  how  much  was  due  you  at  the  time  you 
accepted  this  bill  of  sale  in  the  summer  of  1913? 
How  much  was  due  you  on  salary  from  J.  A.  Fager- 
berg and  the  Carstens  Packing  Company? 

A.  Practically  $5,600 — under  this  last  agreement, 
you  understand. 

Q.  You  had  been  drawing  some  money  from  time 
to  time?        A.  Yes,  for  general  expenses. 

Q.  Had  you  ever  drawn  any  money  and  invested  it 
in  livestock?        A.  No,  sir. 

Q.  Or  in  mining  or  any  kind  ?        A.  No,  sir. 

Q.  You  owned  no  livestock  up  to  the  time  you  got 
this  bill  of  sale  from  Al  ?        A.  No,  sir. 

Q.  Did  you  own  any  personal  property  of  any 
kind,  besides  your  person  al  effects?     [72 — 55] 

A.  No,  sir. 
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Q.  Any  mining  tools,  or  sleds,  or  wagons,  or  dogs, 
or  anything  of  that  kind?        A.  No. 

Q.  From  time  to  time  when  you  were  running  the 
Chititu  store,  didn't  you  and  your  brother  give  grub- 
stakes to  various  miners?        A.  Why,  yes. 

Q.  That  was  part  of  the  understanding  possibly 
with  Mr.  Carstens  that  miners  were  to  be  grub- 
staked ? 

A.  Yes,  I  believe  they  were,  as  far  as  that  goes ;  I 
never  had  much  to  do  with  that  part  of  it. 

Q.  You  had  no  interest  in  those  grubstakes  ? 

A.  No,  sir. 

Q.  And  never  received  any  returns  from  any  of 
them  ?        A.  No,  sir. 

Q.  Now,  in  1913,  when  you  took  over  this  prop- 
erty, what  work  were  you  employed  in,  after  August, 
1913,  after  this  bill  of  sale,  how  did  you  occupy  your 
time — in  the  fall  of  1913  and  and  part  of  1914? 

Q.  During  the  fall  and  summer  of  1913^ — during 
the  fall  of  1913  I  was  taking  care  of  the  horses  and 
I  built  a  building  alongside  of  this  present  building, 
a  saloon  for  Breedman  &  Church,  but  I  was  looking 
after  the  horses  in  general ;  the  road  was  tied  up  dur- 
ing that  winter  and  I  had  to  make  a  trip  to  Valdez 
here  for  horses,  feed  and  one  thing  and  another  like 
that — general  care  of  the  horses  and  looking  after  the 
horse  business. 

Q.  You  didn't  own  an}^  property  of  consequence 
then  until  this  bill  of  sale  was  made  in  July,  1913  ? 

A.  No,  sir. 

Q.  And  that  bill  of  sale  was  made  to  you  to  make 
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you  whole     [73 — 56]     on  the  back  salary  you  had 

coming?        A.  Yes,  sir. 

Q.  What  were  these  freighting  contracts  that  you 
worked  on  while  you  were  working  for  your  brother 
and  as  you  assume  for  Carstens  in  1911  and  1912? 
You  stated  that  some  of  them  were  for  the  Kennecott 
Mines  Company  and  some  of  them  were  carrying 
mail  arid  some  carrying  supplies  for  Kernan  and 
Esterly  in  Chititu  Greek?        A.  Yes,  sir. 

Q.  And  probably  for  other  mining  operations? 
A.  Yes,  sir. 

Q.  It  was  general  freighting? 
A.  It  was  general  freighting,  yes,  sir. 
Q.  And  all  those  freighting  contracts  were  taken 
by  Al  Fagerberg?        A.  Yes,  sir. 
Q.  None  by  yourself?        A.  No,  sir. 
Q.  You  had  no  interest  in  it  ? 

A.  No;  I  might  have  taken  a  contract  for  Al.  I 
knew  the  general  run  of  the  business  and  might  have 
done  that. 

Q.  When  you  had  the  difference  with  Al  in  1912 — 
where  w^as  that  ?        A.  At  the  Blackburn  roadhouse. 
Q.  The  principal  cause  of  the  row  was  Mrs.  Da- 
mon, was  it  not? 

A.  No,  sir;  that  is  supposition. 
Q.  Now,  in  the  summer  of  1913,  you  knew  that 
your  brother  J.  A.  Fagerberg,  was  having,  as  he  had 
had  for  a  year,  difficulty  with  his  wife,  and  she  had 
sued  him  for  divorce  ?        A.  I  knew  of  it. 
Q.  What  time  did  Al  go  out  in  1913  ? 
A.  Along  about  the  first  part  of  November.     [74 — 
57] 


vs.  H.  M.  Fagerberg.  79 

(Testimony  of  H.  M.  Fagerberg.) 

Q.  Wasn't  he  out  in  the  summer  of  1913? 

A.  No,  sir. 

Q.  Wasn't  he  in  KSeattle  at  the  time  the  bill  of  sale 
was  executed  in  July,  1913? 

A.  Yes,  I  beg  your  pardon  on  that — he  went  out 
in  the  fall  of  1912 ;  he  was  out  during  that  time. 

Q.  He  went  out  about  the  time  or  shortly  after  he 
made  the  lease  to  Oscar  Breedman? 

A.  Yes,  sir,  that  is  the  time  he  went  out. 

Q.  And  -that  lease  is  dated — 

A.  November,  1912. 

Q.  The  lease  is  dated  the  16th  of  November,  1912 
and  Al  went  out  shortly  after  that? 

A.  Yes,  sir. 

Q.  The  possession  of  the  roadhouse  was  given  to 
Breedman  at  that  time  ?        A.  Yes,  sir. 

Q.  And  afterwards  Breedman  and  Church,  if  they 
were  not  in  partnership  at  the  time  it  was  executed, 
they  entered  into  a  partnership  shortly  after? 

A.  Yes,  sir. 

Q.  Did  you  have  anything  to  do  with  the  road- 
house  that  winter  ?        A.  No,  sir. 

Q.  Now,  the  roadhouse  was  turned  back  in  the 
spring  of  1914?        A.  Yes,  sir. 

Q.  That  was  just  after  Al  came  up  from  the  out- 
side?       A.  Yes,  sir. 

Q.  While  Al  was  out  in  the  spring  of  1913,  did  you 
know  anything  about  what  he  was  doing  below  by 
correspondence  ? 

A.  No,  I  did  not;  I  wrote  him  two  letters  jacking 
him  up  about     [75—58]     it,  as  the  time  was  drag- 
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ging  along;  I  was  only  supposed  to  stay  there  a 
month;  he  was  supposed  to  have  the  thing  straight- 
ened out  by  the  first  of  the  year  but  he  didn't  and  it 
dragged  along  and  I  wrote  several  letters  in  regard 
to  it,  but  he  seemed  to  drag  it  along  and  didn't  come 
through  with  his  agreement  with  me  until  the  first  of 
July. 

Q.  There  was  talk  between  you,  I  believe  you  tes- 
tified, a;bout  your  having  a  settlement — he  w^ould  go 
down  and  see  the  Carstens  and  try  to  get  the  thing 
straightened  up?        A.  Yes,  sir.- 

Q.  Did  he  go  down  to  see  Mr.  Carstens  and  see  if 
he  could  get  further  credit  and  supplies? 

A.  Not  that  I  know  of;  I  didn't  see  why  he  should 
do  it — he  wasn't  running  the  store. 

Q.  While  you  were  running  the  store  at  Chititu, 
didn't  you  advertise  as  Fagerberg  Brothers  in  the 
newspapers  ? 

A.  It  was  advertised  as  Fagerberg  Brothers,  yes, 
sir. 

Q.  There  was  an  ad  carried  in  the  Valdez  paper 
for  two  or  three  years  or  more  as  Fagerberg  Broth- 
ers? 

A.  I  don't  know  how  long  it  was  running — I  saw 
the  ad  myself,  yes. 

Q.  Who  put  that  advertisement  in,  do  you  know? 

A.  I  don't  know  who  put  it  in. 

Q.  You  never  ordered  it  in? 

A.  I  never  ordered  it  in.  ' 

Q.  Do  you  know  who  paid  the  bills  for  it  ? 

A.  I  did  not — No,  I  do  not. 

Q.  Did  you  ever  pay  any  ? 
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A.  Not  to  my  recollection. 

Q.  You  never  remitted  to  the  Prospector  Publish- 
ing Co.  anything  to  pay  for  the  ads  in  1911  or  12  or 
along  there?     [76—59] 

A.  Not  to  my  recollection,  I  did  not. 

Q.  Do  you  know  how  long  the  ad  remained  in  the 
paper?  A.  No. 

Q.  You  don't  know  as  a  matter  of  fact  that  it  re- 
mained there  until  the  first  of  September,  1913  ? 

A.  No,  I  don't  know  that — I  never  paid  any  at- 
tention to  it. 

Q.  You  are  not  responsible  for  the  ad  being  in 
the  paper? 

A.  I  am  not  responsible  for  the  ad  being  in  the  pa- 
per. 

Q.  But  you  saw  it  ?        A.  I  saw  it,  yes,  sir. 

Q.  Did  you  ask  Al  if  he  put  it  in  ? 

A.  It  never  occurred  to  me,  never  thought  of  it. 
The  way  that  was,  when  I  went  into  Chititu,  the 
name  of  Carstens  and  Myers,  they  couldn't  do  busi- 
ness in  there  because  their  name  was  so  damned 
rotten,  and  I  was  running  the  store  there,  between 
me  and  my  brother — I  was  running  it  there  and  it 
naturally  drifted  into  Fagerberg  Brothers.  We 
had  a  pretty  fair  reputation  and  were  doing  things 
on  the  square. 

Q.  And  you  don't  know  how  the  ad  of  Fagerberg 
Brothers  got  into  the  paper?        A.  No,  I  do  not. 

Q.  And  you  have  no  recollection  of  ever  remitting 
to  the  '^ Prospector"  to  pay  for  it? 

A.  I  may  have  paid  some  bill — I  don't  recollect  it. 
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Q.  When  you  were  down  here  to  see  the  dentist  ^. 
A.  That  was  in  1908,  I  think  it  was— 1909^,  in  the 
spring  of  1909. 

Q.  You  are  sure  you  didn't  put  the  ad  in  the  paper 
yourself?        A.  I  never  did,  no,  sir. 

Q.  Who  paid  the  bills  of  the  roadhouse,  the  or- 
dinary expense  bills — I  mean  the  Chititu  store'? 
[77— GO] 

A.  The  main  bills  were  always  paid  by  Al,  my 
brother ;  sometimes  a  small  bill,  or  anything  like  that, 
I  w^ould  pay. 

Q.  Additions  were  made  to  the  stock  of  the  store 
from  time  to  time  ?        A.  Yes,  sir,  they  were. 

Q.  And  where  did  you  make  those  purchases  usu- 
ally?       A.  Most  of  them  came  from  the  outside. 

Q.  You  know  how  they  came  in,  don't  you? 

A.  Yes,  sir. 

Q.  You  know  from  whom  you  bought  ?  Wouldn  't 
there  be  a  tag  or  stamp  on  it  showing  whom  they  were 
from?        A.  Yes,  sir. 

Q.  State  some  of  the  people  from  whom  the  Chi- 
titu store  bought  goods  in  1908,  9  and  10,  along  there, 
when  you  were  running  the  store? 

A.  Some  were  bought  in  the  spring  of  1908^ — some 
were  bought  from  Blum  here,  a  little. 

Q.  Whom  did  the  bills  for  them  come  to — J.  A. 
Fagerberg  or  Fagerberg  Brothers  ? 

A.  I  couldn't  say,  I  don't  know. 

Q.  You  don't  remember?        A.  'No,  sir. 

Q.  You  had  billheads  printed  Fagerberg  Broth- 
ers? 
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A.  There  were  billheads  printed  Fagerberg  Broth- 
ers, yes,  sir. 

Q.  Didn't  you  use  to  sign  the  firm  name  to  bills  and 
receipts?        A.  I  did  at  times,  yes,  I  don't  deny  it. 

Q.  Why  did  you  do  that  if  you  were  not  in  part- 
nership ? 

A.  To  protect  the  Carstens  Packing  Co.  as  well  as 
myself,  because  as  I  stated  before,  it  had  naturally 
drifted  into  that — the  papers  had  it  as  that  and  I 
signed  it  just  because  the  heading  was  that  way  and 
I  think  I  had  a  right  to  sign  it  that  way  because 
[78 — 61]  every  one,  Mrs.  Damon  and  Henderson, 
signed  it  the  same  way. 

Q.  Did  you  ever  receive  any  request  from  the  Cars- 
tens  Packing  Co.  to  protect  them  ? 

A.  They  admitted  themselves  and  satisfied  them- 
selves that  it  couldn't  be  run  in  their  own  name  and 
their  own  testimony  shows  it. 

Q.  When  did  they  do  that  ? 

A.  At  the  time  it  was  turned  over  to  Al. 

Q.  When  you  were  running  that  in  your  own 
name,  you  ordered  goods  sometimes? 

A.  Very  little  ordering  I  done. 

Q.  Al  did  all  the  buying? 

A.  Yes,  sir,  Al  did  all  the  buying — I  didn't  have 
anything  to  do  with  it. 

Q.  You  say  the  Carstens  Packing  Co.  had  a  bad 
reputation  in  there  ?         A.  They  ceilainly  did. 

Q.  Didn't  you  take  a  long  risk  to  work  for  Thomas 
Carstens  for  six  years,  if  he  had  a  bad  reputation, 
without  writing  to  him  and  asking  him  when  he  was 
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going  to  pay  you  ? 

A.  Perhaps  I  did,  but  at  the  time  I  went  in  there, 
I  didn't  know  the  people  I  was  dealing  with  as  I  do 
now. 

Q.  You  say  they  had  a  bad  reputation  at  that 
time? 

A.  I  was  taking  other  peoples'  word  for  that,  I 
hadn't  found  it  out;  I  have  to  be  shown  first  and 
when  I  am  shown,  I  know  it. 

Q.  These  are  some  of  the  letterheads  that  you  used 
there  (handing  papers  to  witness)  % 

A.  Yes,  I  guess  they  are,  they  have  that  appear- 
ance. 

Q.  There  is  a  bunch  of  bills  given  to  Jim  Hall  in 
the  summer  of  1911  for  goods  bought  there  and  on 
each  one  of  them  is  a  receipt  signed  H.  M.  F.  or  H. 
M.  Fagerberg — that  is  your  handwriting?     [79 — 62] 

A.  Some  of  them  are  and  some  are  not. 

Q.  The  signatures  H.  M.  F.  or  H.  M.  Fagerberg 
are  in  your  handwriting?        A.  Yes,  sir. 

Q.  Look  at  them  and  see  if  some  of  them  are  not  ? 

A.  Here  is  one  that  is  not ;  that  is  J.  A.  's ;  this  is 
Al's;  two  of  them  are  my  own,  that  I  signed  myself. 

Mr.  RITCHIE. — I  would  like  to  offer  these  in  a 
bunch,  but  some  are  signed  by  Al. 

Mr.  DONOHOE. — We  object  to  the  introduction 
of  the  exhibit  on  the  ground  that  none  of  the  bills  are 
receipted  as  Fagerberg  Bros.  The  witness  has  ad- 
mitted that  there  were  billheads  printed  as  Fager- 
berg Brothers,  but  these  receipts  are  not  signed 
Fagerberg  Brothers  and  therefore  do  not  tend  in  any 
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manner  to  show  the  partnership,  beyond  what  the 
witness  has  already  admitted — that  he  did  use  bill- 
heads and  had  the  heading  on  them  as  Fagerberg 
Brothers.  These  are  all  receipted  by  either  J.  A.  or 
H.  M.  Fagerberg  and  in  no  case  are  they  receipted 
Fagerberg  Bros.  We  have  no  objection  to  the  bill- 
heads. We  admit  they  used  such  billheads  and  also 
billheads  of  the  Nizina  Trading  Co. 

By  the  WITNESS.— Those  billheads  did  not  come 
in  until  the  spring  of  1910. 

Mr.  DONOHOE. — Our  objection  is  that  they  are 
incompetent,  irrelevant  and  immaterial. 

Objection  overruled  and  exception  allowed  plain- 
tiff. 

The  papers  are  marked  Defendants'  Exhibit  1* 
and  admitted  in  evidence. 

Q.  You  say  you  did  not  do  any  buying  for  the 
Chititu  store  ?        A.  Nothing  to  speak  of. 

Q.  Did  you  do  any  for  the  Blackburn  roadhouse 
at  any  time  ? 

A.  Sometimes — along  in  the  spring  of  1911,  I  be- 
lieve, I  ordered  a  little  at  times  there.  As  long  as  I 
was  around  the  house  [80 — 63]  and  was  building 
the  house,  I  ordered  some. 

Q.  How  would  you  order  those,  in  whose  name  ? 

A.  I  don't  recollect. 

Q.  Did  you  order  anything  in  Fagerberg  Brothers 
name  ^        A.  I  might  have,  yes,  sir. 

Q.  How  did  you  order  them,  in  the  name  of  Fager- 
berg Bros.,  when  you  worked  for  Tom  and  J.  A.  when 


^See   Stipulation   at   page  437   of   record. 
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you  worked  for  Tom  Carstens  and  J.  A.  Fagerberg? 

A.  We  used  the  firm  name  Fagerberg  Bros,  to 
keep  the  Carstens  name  out  of  it,  that  was  the  extent 
of  it. 

Q.  Whose  handwriting  is  thaf?  (Handing  wit- 
ness letter.)         A.  My  own. 

Q.  Is  that  your  signature  ? 

A.  Yes,  sir,  I  can  explain  the  circumstances  of  that 
if  you  want  it. 

Mr.  RITCHIE.— I  \^dsh  to  offer  it  in  evidence.  It 
is  a  lettter  dated  at  Blackburn,  Alaska,  May  8,  1913, 
addressed  to  Schwabacher  Bros,  &  Co.  Ins.,  signed 
Fagerberg  Bros.  Per  H.  M.  Fagerberg.  We  offer 
it  in  evidence  as  evidence  of  the  partnership  existing 
at  that  time  between  the  two  Fagerbergs. 

Mr.  DONOHOE.— We  object  to  the  introduction 
of  the  exhibit  in  evidence  on  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial. 

By  the  COURT. — There  is  a  clearcut  issue  in  this 
case  raised  by  the  pleadings  as  to  whether  or  not  they 
were  partners  and  this  is  some  evidence  directed  to 
that  question.  ^  *  *  It  is  a  question  for  the  jury 
here  to  determine  whether  or  not  J.  A.  Fagerberg 
and  H.  M.  Fagerberg  were  partners  and  I  think  it  is 
material  on  that  question.  It  is  admitted  for  the 
same  reason  as  any  other  admission  on  the  part  of 
either  one  would  be  that  they  were  in  fact  partners. 

Plaintiff  allowed  an  exception.  Letter  marked 
Defendants'  Exhibit  [81—64]  2  and  admitted  in 
evidence.  Mr.  Ritchie  reads  it  to  the  jury  as  fol- 
lows : 
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Defendants'  Exhibit  No.  2  [Letter]. 

Blackburn,  Alaska,  May  8,  1913. 
Schwabacher  Bros.  &  Co.  Inc. 

Gentlemen :  Find  Enclosed  check  for  One  hundred 
and  Nine  Dollars  ($109.00)  as  per  your  statement. 
Am  sorry  this  account  has  been  allowed  to  drag  along 
as  long  as  it  has  but  I  assure  you  that  it  is  beyond 
me  why  it  has  not  been  settled  before.  Do  not  under- 
stand it  at  present  time,  but  take  it  to  be  an  over- 
sight of  Mr.  J.  A.  Fagerberg  in  settling  up  acct.  be- 
fore his  leaving  for  the  states.  Might  also  state  that 
has  been  on  the  road  since  his  arrival  in  Seattle. 
Thanks  for  your  patience  in  the  matter. 

Eespect  fully, 
(Signed)     FAGEEBERG  BROS. 

Pr.  H.  M.  FAGERERG. 

Mr.  DONOHOE.— He  is  entitled  to  explain  that. 

The  WITNESS.— When  Al  went  out  in  the  fall  of 
1912,  he  left  me  in  charge  of  the  business,  you  might 
say;  he  didn't  tell  me  the  state  of  affairs  or  anything 
— he  went  off  with  the  understanding  that  he  was  to 
settle  up  with  me  on  the  first  of  the  year.  During 
this  time  Schwabacher  wrote  me  several  letters  in 
regard  to  this  bill,  they  were  getting  rather  mad 
about  it  and  demanded  a  settlement  of  this  bill.  I 
took  the  matter  up  with  them,  as  the  thing  explains 
itself — wanted  an  explanation  of  it  and  they  wrote 
back  several  letters  and  we  had  quite  a  correspond- 
ence over  the  thing  and  1  finally  paid  it  myself  to 
protect  the  business  and  if  I  signed  it  as  Fagerberg 
Bros,   per   H.   M.    Fagerberg,   it   is   immaterial — I 
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didn't  think  of  the  legal  point  as  having  any  bearing 
on  it  in  any  way — I  didn  't  think  of  it  at  the  time  and 
it  wasn't  with  any  idea  of  partnership  or  anything 
else.  I  sent  it  that  way  as  [82 — 65]  I  explained 
before,  the  business  has  been  conducted  as  Pagerberg 
Brothers  to  protect  the  Carstens  Packing  Co.  and 
used  as  a  firm  name  in  that  respect  only,  and  that  is 
as  far  as  I  am  responsible  for  that. 

Q.  Did  you  ever  see  that  check  before?  (Hand- 
ing witness  check.)         A.  Yes,  sir. 

Q.  Will  you  look  at  the  signature  on  the  back  and 
see  who  made  it,  the  endorsement  ?        A.  Yes,  sir. 

Q.  Whose  is  that  ?        A.  It  is  my  own. 

Mr.  RITCHIE.— We  offer  this  in  evidence  for  the 
same  purpose,  as  an  item  of  evidence,  tending  to 
show  the  existence  of  a  partnership. 

Mr.  DONOHOE.— We  object  to  the  introduction 
of  this  in  evidence  because  the  check  is  made  payable 
to  Pagerberg  Brothers  and  could  not  be  cashed  at  the 
bank  until  endorsed  Pagerberg  Brothers. 

Objection  overruled  and  check  admitted  in  evi- 
dence as  Defendants'  Exhibit  #3.  Plaintiff  allowed 
an  exception  to  the  ruling. 

Q.  This  check  was  given  to  you  by  me,  was  it  not  ? 

A.  Yes,  sir. 

Q.  You  didn't  ask  me  to  change  it  and  make  it 
payable  to  H.  M.  Pagerberg  or  J.  A.  Pagerberg? 

A.  No,  sir. 

Q.  This  was  given  to  you  on  account  of  the  Victor 
Olsen  account  ?        A.  Yes,  sir. 

Q.  For  goods  which  you  sold  to  Victor  Olsen  on 
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his  wood  contract  ?        A.  Yes,  it  was  sold  up  there. 

Q.  And  the  billheads  on  which  the  statements  of 
account  against  [83 — 66]  Victor  Olsen  were  made 
were  the  billheads  of  Fagerberg  Bros.  ? 

A.  I  couldn't  sav  as  to  that,  I  don't  know. 

Q.  You  don't  remember? 

A.  I  don't  know — I  didn't  make  them  out. 

Mr.  RITCHIE.— I  will  read  the  check  to  the  Jury: 
(Eeading.) 

Defendants*  Exhibit  No.  3  [Check]. 
Valdez,  Alaska,  July  25,  1912.     No.  667. 
S.  Blum  &  Co.,  Bankers. 

Pay  to  Fagerberg  Bros,  or  order  $76.00, 

seventy-six  and  No/100  Dollars 

E.  E.  RITCHIE. 

Acct.  V.  Olson. 

[Endorsed] :  Fagerberg  Bros.  Per  H.  M.  Fager- 
berg, member  of  iirm. 

Q.  Did  you  have  a  book  account  in  the  name  of 
Fagerberg  Bros,  m  Valdez  ?        A.  No,  sir. 

Q.  Did  you  have  a  bank  account  in  the  name  of 
J.  A.  Fagerberg  and  H.  M.  Fagerberg? 

A.  Yes,  I  believe  there  was  an  account — I  sent 
money  to  both  accounts. 

Q.  Where  was  that  account  kept? 

A.  In  the  Valdez  Bank  &  Mercantile  Co. 

Q.  In  what  years? 

A.  Whv,  I  think  in  the  vears  1908,  9  and  10— I 
am  not  positive  as  to  that. 

Q.  What  deposits  did  you  make  in  that,  what 
moneys?     The  moneys  of  the  Chititu  store? 
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A.  Yes,  sir,  the  Chititu  store. 

Q.  Was  that  a  joint  account  of  J.  A.  Fagerberg 
and  H.  M.  Fagerberg  or  two  separate  accounts  f 

A.  It  was  two  separate  accounts. 

Q.  You  didn't  keep  a  joint  account  of  J.  A.  Fager- 
berg and  H.  M.  Fagerberg?       A.  No,  sir.    [84 — 67] 

Q.  You  are  sure  of  that?        A.  I  am  sure  of  that. 

Q'.  What  moneys  w^ere  deposited  in  these  ac- 
counts?       A.  Moneys  from  the  Chititu  store. 

Q.  And  did  you  deposit  them  all  in  one  name  or 
some  in  one  and  some  in  the  other  ? 

A.  Some  in  one  and  some  in  another. 

Q.  And  the  moneys  belonging  to  the  Chititu  store 
business  were  deposited  in  them?        A.  Yes,  sir. 

Q.  And  you  are  sure  there  never  w^as  a  joint  ac- 
count ? 

A.  Yes,  sir,  I  am  sure  there  never  was  a  joint  ac- 
count. 

Q.  And  you  deposited  sometimes  in  one  account 
and  sometimes  in  another  and  if  in  your  name  you 
would  check  it  and  if  in  his  name,  he  would  check  it? 

A.  Yes;  the  reason  I  did  that,  I  was  short  of 
change  in  there  and  I  would  check  on  that  account 
to  make  the  change. 

Q.  The  use  of  the  name  of  Fagerberg  Brothers  was 
solely  a  sort  of  arrangement  of  convenience  ? 

A.  As  an  arrangement  of  convenience,  and  it  just 
naturally  drifted  into  Fagerberg  Brothers  after  I 
went  in  there  and  took  charge  of  it;  w^e  didn't  ad- 
vertise it,  as  I  say,  at  all ;  the  first  I  knew^  about  these 
billheads  was  when  they  came  into  Chititu. 
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,Q.  You  didn't  order  them  yourself  ?       A.  No,  sir. 

Q.  Do  your  know  where  they  were  printed  1 

A.  No,  sir. 

Q.  Did  you  have  any  letterheads  printed  Fager- 
berg Brothers? 

A.  Not  any  letterheads,  no,  sir. 

Q.  How  did  Blum  &  Co.  make  shipments  to  you 
to  the  Chititu  store — you  say  you  bought  from  them 
from  time  to  time — did  the  shipments  [85 — 68] 
come  Fagerberg  Brothers? 

A.  At  the  Chititu  store,  I  couldn't  say — the  ship- 
ments from  Blum  there  were  not  verv  extensive:  I 
don't  remember  how  they  were  shipped. 

Q.  In  keeping  up  the  business  there,  during  the 
previous  years,  it  was  necessary  to  renew  the  stock 
with  some  kind  of  live  stuff?        A.  Yes,  sir. 

Q.  And  there  was  considerable  buying,  from  not 
only  Blum,  but  outside  houses  ?        A.  Yes,  sir. 

Q.  And  in  the  spring  of  1914  there  was  a  lot  of 
shipments  came  in,  were  there  not,  to  Blackburn  and 
McCarthy,  addressed  to  Fagerberg  Brothers? 

A.  Not  that  I  know  of,  no,  sir. 

Q.  You  never  saw  any?         A.  No,  sir. 

Q.  How  did  the  oats  come  in?  There  was  a  big 
shipment  of  oats  from  LaConnor  shipped  in  there — 
how  were  they  shipped? 

A.  J.  A.  Fagerberg  &  Company. 

Q.  Did  you  ever  see  any  oats  up  at  the  roadhouse, 
on  the  Shushana  trail,  where  there  was  some  oats  at- 
tached by  the  marshal — David's  roadhouse? 

A.  I  seen  some  oats  there,  yes. 
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Q.  How  were  they  stamped? 

A.  I  think  J.  A.  Fagerberg  &  Company. 

Q.  You  are  sure  they  w^ere  not  stamped  Fagerberg 
Brothers? 

A.  I  think  not;  I  hauled  them  there  and  I  don't 
know  of  it. 

:Q.  In  the  spring  of  1914  Al  got  back — about  what 
time  was  it  ?        A.  In  February. 

Q.  And  then  you  took  the  roadhouse  back  from 
Breedman  &  Church  [86 — 69]  about  the  first  of 
March  ? 

A.  Yes,  sir,  that  was  the  time  of  taking  it  over. 

Q.  They  had  a  stock  of  goods  in  there,  mercantile 
goods?        A.  Yes,  sir. 

Q.  And  you  bought  them  from  Breedman  & 
Church  ? 

A.  I  don't  know  what  arrangements  they  made  at 
all — I  was  not  there  when  he  made  the  arrangements 
with  them. 

Q.  You  had  nothing  to  do  with  that  ? 

A.  I  had  nothing  to  do  with  that. 

Q.  Did  you  or  did  you  not  give  a  promissory  note 
signed  Fagerberg  Brothers,  by  H.  M.  Fagerberg,  for 
those  goods?        A.  Yes,  I  signed  the  note. 

Q.  The  note  was  signed  Fagerberg  Brothers? 

A.  No,  it  was  not,  it  was  J.  A.  Fagerberg  and  I 
went  good  for  it — Church  asked  me  to. 

Q.  You  didn't  sign  it  Fagerberg  Brothers? 

A.  No,  sir — not  that  I  wrote;  I  signed  my  own 
name. 

Q.  Has  that  note  been  paid  ?        A.  Yes,  sir. 
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Q.  Have  you  the  note  in  your  possession  ? 

A.  No,  I  have  not. 

Q.  Do  you  know  where  it  can  be  obtained  ? 

A.  Yes,  I  think  I  can  get  it — I  think  it  is  at  Black- 
burn. 

Q.  And  the  note  is  signed  by  J.  A.  Fagerberg  and 
also  by  H.  M.  Fagerberg — each  signed  by  himself  ? 

A.  Yes,  sir,  each  signed  by  himself;  that  is  the 
only  way  he  would  turn  the  goods  over  and  I  went 
and  signed  it,  too;  that  is  the  way  that  was  done. 

Q.  You  made  a  deal  then  and  at  that  time,  accord- 
ing to  this  written  contract,  March,  1914,  you  owned 
everything  that  Al  Fagerberg  had  owned  up  there — 
by  that  bill  of  sale — you  owned  the  [87 — 70] 
Chititu  store  and  the  stock  of  goods  there  and  the 
Blackburn  roadhouse  and  the  blacksmith-shop  and 
the  furniture  and  the  stock  of  goods — or  didn't  you 
own  the  stock  of  goods  ? 

A.  No,  I  did  not;  I  had  nothing  to  do  with  them. 

Q.  Al  took  that  over  himself? 

A.  Al  took  that  over  himself. 

Q.  You  owned  the  roadhouse  and  furniture? 

A.  I  owned  the  roadhouse  and  furniture. 

Q.  Why  did  you  make  this  lease  to  Al?  (Refer- 
ring to  paper.)        A.  To  protect  myself. 

Q.  To  protect  yourself  in  what  way — why  didn't 
you  run  the  road-house  if  it  was  so  profitable  ? 

A.  If  any  man  comes  along  and  makes  me  a  propo- 
sition of  $7,000,  and  I  was  to  get  it,  I  was  willing  to 
quit  the  country. 

Q.  What  I  am  getting  at  is — you  owned  this  road- 
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house  and  everything  in  it  and  it  was  a  very  profit- 
able business,  and  you  owned  the  horses,  and  you 
figured  out  you  could  make  good  money — a  good 
man}^  hundred  dollars  per  month  from  them — and 
yet  you  leased  everything  to  Al  Fagerberg  and 
turned  in  and  worked  for  him  for  $100  per  month 
according  to  this  agreement "?         A.  Yes,  sir. 

Q.  Was  that  getting  out  of  the  country  % 

A.  No,  sir. 

Q.  Why  did  you  do  that? 

A.  In  the  first  place  what  was  only  supposed  to 
run  for  about  a  month  before  the  incorporation  was 
to  be  perfected  and  that  was  to  be  turned  over  to 
them ;  that  was  not  to  be  run  for  any  length  of  time ; 
that  was  the  understanding  when  I  turned  that  over 
to  him  and  they  were  to  go  ahead  and  carry  this 
thing,  in  fact,  my  brother  telegraphed  for  a  man  to 
Carstens  and  they  [88 — 71]  sent  him  up,  but  they 
didn't  send  the  man  he  wanted;  he  was  to  get  out 
and  perfect  the  organization  before  I  turned  it  over 
to  him ;  I  was  to  turn  it  over  to  him  after  the  incor- 
poration. 

Q.  Do  you  wish  to  be  understood  as  testifying 
under  oath,  as  you  know  you  are,  that  this  transfer 
of  everything  that  Al  Fagerberg  owned  in  the  Dis- 
trict of  Alaska  in  the  summer  of  1913,  was  not  made 
to  cover  up  this  property  and  protect  him  against 
a  decree  for  alimony  in  favor  of  his  wife  ? 

A.  I  don't  know  a  thing  about  that;  it  don't  con- 
cern me  in  the  least — all  I  know  is  the  agreement 
before  he  went  out. 
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Q.  It  wasn't  the  purj^ose  to  protect  Al? 

A.  No,  sir,  not  to  my  knowledge. 

Q.  You  know  at  that  time  he  was  having  trouble 
with  his  wife  ? 

A.  I  certainly  knew  of  it  and  that  is  the  reason 
I  was  after  him. 

Q.  And  she  had  a  decree  of  the  Court  against  him 
for  alimony  ? 

A.  I  don't  know  anything  about  that;  I  don't  rec- 
ollect it. 

Q.  This  transfer  then  was  made  at  that  particular 
time  solely  for  the  purpose  of  protecting  you  and 
liquidating  the  indebtedness  due  you  from  J.  A. 
Fagerberg  and  Thomas  Carstens'^ 

A.  That  was  the  sole  idea  with  me  and  if  they 
came  through  with  the  money  to  me  I  had  nothing 
to  say,  I  was  satisfied. 

Q.  You  never  had  any  information  from  Mr.  Cars- 
tens  about  this  proposed  incorporation,  did  you? 

A.  No,  sir;  never  did. 

Q.  Is  George  A.  Custer  any  relation  to  you? 

A.  Yes,  he  is  my  brother-in-law. 

Q.  He  is  married  to  a  sister  to  you  and  Al? 

A.  Yes,  sir. 

Q.  Have  you  ever  written  anything  to  George 
Custer  about  your  affairs  and  the  large  amount  of 
money  due  you  from  Al  and  the  Carstens  Packing 
Company?     [89—72] 

A.  No,  sir,  I  never  liave,  not  to  my  knowledge — 
don't  recollect  of  ever  writing  to  liim  in  regard  to  the 
business  at  all. 
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Q.  You  worked  for  Al  Fagerberg  and  the  Carstens 
Packing  Co.,  Tliomas  Carstens,  for  nearly  six  years, 
until  they  owed  you  a  balance  of  nearly  five  thousand 
dollars,  and  you  never  wrote  to  Thomas  Carstens  and 
asked  him  for  the  money?        A.  No,  sir,  I  never  did. 

Q.  Mr.  Custer  is  a  lawyer,  is  he  not "? 

A.  Yes,  sir,  he  is. 

Q.  And  in  active  practice  in  Seattle? 

A.  Yes,  sir. 

Q.  Al  Fagerberg  and  Thomas  Carstens — Al  Fager- 
berg and  Mrs.  Damon  ran  the  roadhouse  from  March 
until  the  attachment  in  August  under  that  lease 
from  you,  did  they  nof? 

Mr.  DONOHOE. — We  object  to  that  as  not  proper 
cross-examination  and  not  based  on  any  testimony 
and  we  object  to  the  idea  of  bringing  Mrs.  Damon 
into  this  case  as  unfair  and  unprofessional. 

By  the  COURT. — You  may  ask  who  ran  the  road- 
house  under  this  agreement. 

Q.  Who  ran  the  roadhouse  from  the  first  of  March 
until  the  attachment  about  the  first  of  August? 

A.  Al  ran  the  roadhouse;  that  is,  it  was  under  his 
supervision. 

Q.  He  had  charge  of  it?        A.  He  had  charge  of  it. 

Q.  Now,  you  say  that  Rudolph  Henderson  assisted 
you  in  the  packing  ?        A.  Yes,  sir. 

Q.  Anyone  else  at  any  time? 

A.  No,  sir;  during  freighting  there  was  some  other 
drivers. 

Q.  For  whom  was  Rudolph  Henderson  working? 
[90 — 73]        A.  Al  Fagerberg  and  Carstens. 
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Q.  The  same  as  yourself? 

A.  The  same  as  myself. : 

Q.  You  were  both  working  as  packers? 

A.  Yes,  sir. 

Q.  Had  no  interest  in  the  business  and  no  author- 
ity except  that  you  were  in  charge  when  you  were 
awav  from  him?        A.  Yes,  sir. 

Q.  And  had  no  interest  in  the  contracts? 

A.  No,  sir. 

Q.  You  vrerc  using  how  many  horses? 

A.  Ten  on  the  start. 

Q.  How  many  of  them  belonged  to  you? 

A.  The  bunch  of  them  belonged  to  me, 

Q.  All  of  them  belonged  to  you?        A.  Yes,  sir. 

Q.  Two  of  those  horses  you  had  gotten  from  Al? 

A.  Yes,  sir. 

Q.  He  bought  them  two  or  three  years  before? 

A.  Yes,  sir. 

Q.  And  the  other  three  you  bought  yourself? 

A.  Yes,  sir. 

Q.  In  what  year?        A.  1913. 

Q.  From  whom? 

A.  From  the  Kennecott  Mines  Company  and 
Brooks. 

Q.  How  nuich  did  you  pay  for  each  one  of  them? 

A.  I  paid  to  the  Kennecott  Mines  Company  $285 
for  a  team. 

Q.  You  bought  a  team  from  the  Kennecott  Mines 
Company?        A.  Yes,  sir.     [91 — 74] 

Q.  And  how  mucli  did  you  pay  Brooks  for  the 
other  horse? 
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A.  $75.  This  was  in  the  fall  of  the  year,  the  fall 
of  1913. 

Q.  Do  you  know  what  Al  paid  for  the  two  horses 
you  had  % 

A.  No,  not  for  a  positive  fact,  only  what  he  told 
me. 

Q.  When  did  he  buy  them,  if  you  know? 

A.  I  think  it  was  in  the  fall  of  1910, 1  am  not  posi- 
tive. 

Q.  He  had  had  them  for  several  years "? 

A.  Yes,  sir. 

Q.  Now,  when  did  you  first  hear  of  this  attachment 
— where  were  you  when  you  first  heard  that  Millsap 
had  a  writ  of  attachment? 

A.  When  I  got  to  McCarthy;  I  had  been  over  at 
Chititu  with  pack  horses. 

Q.  You  went  right  back  to  Chititu  immediately, 
did  you  not  ?        A.  Yes,  sir. 

Q.  And  demanded  possession  of  the  Chititu  store, 
did  you  not? 

A.  I  didn't  demand  it,  no  sir.  I  told  Mrs.  Cole 
that  I  was  in  possession  of  the  store  and  it  was  mine; 
that  Al  had  quit  and  I  was  in  possession  again. 

Q.  You  didn't  ask  for  possession? 

A.  I  didn't  ask  for  possession,  no. 

Q.  And  at  that  time  the  Blackburn  roadhouse  had 
not  been  attached?        A.  No,  sir. 

Q.  That  was  attached  several  days  later? 

A.  Yes,  sir. 

Q.  What  was  attached  when  you  got  to  Black- 
burn? 
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A.  The  merchandise  in  the  store,  that  is  the  first 
time;  the  second  time,  when  I  came  back,  it  was  the 
merchandise  in  the  w^arehouse  and  several  days 
later  they  came  back  and  attached  the  whole  thing. 

Q.  Where  did  the  furniture  come  from  that  went 
into  the  Blackburn  [92 — 75]  roadhouse?  Where 
was  it  bought  ? 

A.  Some  of  it  was  bought  from  the  Compact  Fur- 
niture Company,  some  Michigan  outfit.  It  was 
knocked-down  furniture  when  it  came  there,  part 
of  it,  and  part  of  it  was  gotten  from  the  railroad  com- 
pany, 

Q.  From  their  camps? 

A.  From  the  commissary,  yes;  I  don't  know  where 
they  got  it  from. 

Q.  You  didn't  have  anything  to  do  with  the  buy- 
ing? 

A.  No — well,  I  did  buy  some  of  it;  I  bought  some 
from  the  railroad  company,  the  time  my  brother 
wasn't  there;  he  told  me  to  watch  out  for  any  snaps 
and  if  I  could  pick  up  any  snaps,  to  take  it. 

Q.  And  you  bought  some  from  time  to  time? 

A.  I  bousrht  some  from  time  to  time. 

Q.  You  don't  remember  what  you  bought  or  what 
you  paid  for  it  ? 

A.  No,  it  was  in  the  nature  of  bedsteads  and  things 
like  that,  and  chairs. 

Q.  And  camp  utensils  and  cooking  utensils,  per- 
haps?       A.  Yes. 

Q.  Any  stoves?         A.  One  stove,  yes. 

Q.  You  have  no  idea  how  nuich  you  paid  for  it? 
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A.  No,  I  don 't  recollect  the  circumstances. 

Q.  You  bought  it  at  low  prices,  the  railroad  going 
out  of  the  business  ?        A.  Yes,  sir. 

Q.  What  was  bought  from  the  Michigan  Furni- 
ture Co.  if  you  remember'?        A.  Just  chairs. 

Q.  Beds?  A.  No,  not  that  I  know  of.  [93— 
76] 

Q.  Chairs  and  possibly  desks  ? 

A.  Chairs  and  desks  and  tables. 

Q.  Any  carpets? 

A.  No,  there  is  no  carpets  from  them. 

Q.  Any  kitchen  utensils  ?        A.  No. 

Q.  No  bedding  or  bedsteads,  you  remember? 

A.  No,  the  bedding  was  bought  from  Blum,  I 
think. 

Q.  Who  ordered  the  stuff  from  Michigan? 

A.  Al  did. 

Q.  Do  you  remember  how  it  was  shipped  ? 
■  A.  No,  I  don't  remember  the  circumstances  at  all. 

Q.  Wasn't  there  quite  a  lot  of  shipments  made  to 
Fagerberg  Bros,  last  year  from  outside  houses? 

A.  Last  year  ? 

Q.  A  year  ago — 1914  ? 

A.  Not  to  my  knowledge — I  don't  know. 

Q.  You  had  nothing  to  do  with  that? 

A.  I  had  nothing  to  do  with  that;  I  wasn't  there 
when  the  shipments  were  made — I  couldn't  say;  I 
was  on  the  trail. 

Q.  You  never  ordered  any  yourself  ? 

A.  I  never  ordered  any  myself;  if  any  shipments 
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came,  I  knew  nothing  about  it  and  had  nothing  to  do 

with  it. 

Q.  Do  you  know  anything  about  any  purchases 
from  Schwabacher  Brothers  or  Frye-Bruhn  or  the 
Richmond  Paper  Co.?        A.  No,  sir,  I  do  not. 

Q.  Do  you  know  whether  or  not  those  shipments 
or  any  of  them  came  to  Blackburn  stamped  Fager- 
berg Brothers  ? 

A.  I  couldn't  say — I  never  paid  any  attention  and 
never  saw  them. 

Q.  You  filed  a  petition  in  bankruptcy  against  J.  A. 
Fagerberg  last  [94 — 77]  September  in  this  court, 
I  believe?        A.  Yes,  sir. 

Q.  Among  the  allegations  here  (consulting  paper), 
following  the  necessary  allegations  as  to  indebtedness 
and  as  to  his  occupation  so  as  to  qualify  him  for 
bankruptcy  under  the  federal  act  is  this  statement, 
it  is  found  near  the  bottom  of  the  first  page:  That 
your  petitioner  is  a  creditor  of  said  J.  A.  Fagerberg 
having  provable  claims  against  him  which  amount 
in  the  aggregate,  in  excess  of  security  held  by  him, 
to  five  thousand  one  hundred  eleven  dollars  and  fifty 
cents ;  and  that  your  petitioner  is  entitled  to  priority 
of  payment  of  only  a  small  part  of  his  said  claim,  to 
wit,  less  than  three  hundred  dollars  within  the  mean- 
ing of  section  64-b  of  the  bankruptcy  law  of  1898,  and 
that  your  petitioner  has  not  received  a  preference 
within  the  meaning  of  sec.  60-a-b  of  such  law  as 
amended.  Now,  the  $300  of  which  you  chiim  prior- 
ity of  payment  and  would  be  entitled  to  if  you  were 
a  wage-earner,  was  the  three  months  wages  to  which 
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a  wage-earner  is  entitled  for  the  three  months  next 
preceding  the  petition  of  bankruptcy   at  $100   per 
month  '^        A.  Yes,  sir. 

Q.  If  you  were  working  for  J.  A.  Fagerberg  as 
you  state  you  were  entitled  to  $300  priority  ? 

A.  Yes,  sir. 

Q.  And  that  is  the  $300  priority  you  speak  of  ? 

A.  Yes,  sir,  that  is  the  way  I  understand  it. 

Q.  Now,  what  is  the  basis  of  the  other  $4,800 
of  indebtedness — you  say  he  owed  you  $5,100  ? 

A.  From  the  rent  of  the  roadhouse  and  the  use  of 
the  horses. 

Q.  Since  which  time  ? 

A.  Since  the  fourth  of  March  when  he  took  posses- 
sion.    [95—78] 

Q.  There  was  no  other  basis  for  the  claim?  There 
wasn't  any  old  indebtedness?        A.  No,  sir. 

Q.  You  leased  the  ten  horses  for  $2.00  a  day 
apiece?        A.  $2.50  if  I  recollect  right. 

Q.  I  think  the  contract  says  $2.00.  Yes,  ten  head 
of  horses  at  $2.00  per  day;  that  would  be  $20  per  day 
for  the  ten  horses  or  $600  per  month  for  the  use  of 
the  horses. 

By  the  COURT. — How  many  months  were  they 
charged  ? 

Mr.  DONOHOE.— Five  months. 

Q.  I  will  read  you  your  own  statement  and  see 
whether  it  is  correct:  ''Money  due  and  owing  de- 
ponent by  bankrupt  under  an  express  contract  of 
lease  of  Blackburn  roadhouse,  between  March  1st 
and  August  2d,  1914,  at  the  agreed  rental  of  $200.00 
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per  month,  and  amounting  to  $1,000.00;  rental  for 
Chititu  store  for  same  period  at  $25.00  per  month, 
$125.00;  hire  for  ten  horses  for  same  period  at  two 
dollars  per  day  per  horse,  $3,120.00;  merchandise 
sold  and  delivered  to  bankrupt  on  March  1st,  1914, 
at  his  special  instance  and  request,  $366.50."  What 
was  that  merchandise  that  you  sold  to  J.  A.  Fager- 
berg about  the  first  of  March? 

A.  It  was  hay  and  grain. 

,Q.  And  from  the  $500  due  for  wages  for  five 
months,  $300  would  be  the  amount  of  your  priority  ? 
You  didn't  draw  any  money  at  all  from  the  first 
of  March  to  the  first  of  August  ^ 

A.  No,  I  didn't  get  a  cent. 

Q.  There  was  no  money  drawn  on  the  contracts? 

A.  No,  sir. 

Q.  Were  you  engaged  constantly  in  freighting 
from  about  March  first  to  August  2d  ? 

A.  Freighting   and   packing,   yes,   sir.     [96 — 79] 

,Q.  Did  you  f reigTit  in  to  Chititu  for  Esterly  ? 

A.  No,  sir. 

Q.  Did  you  freight  in  for  Kernan  ?        A.  No,  sir. 

Q.  For  whom  were  you  working? 

A.  To  Chititu  is  the  Nizina  stock  that  went  in 
there. 

Q.  You  freighted  in  the  Nizina  stock? 

A.  Yes,  sir. 

Q.  What  stock  is  that? 

A.  That  is  the  stock  that  went  into  the  Nizina 
store. 

Q.  Where  was  that? 
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A.  That  was  from  Carstens — Al  was  putting  that 
in ;  I  don 't  know  anything  about  it ;  and  then  hauling 
oats  along  the  trail,  preparatory  work  for  the  sum- 
mer's packing. 

Q.  There  was  a  large  shipment  of  oats  came  to  J. 
A.  Fagerberg?        A.  Yes,  sir. 

Q.  What  became  of  those  oats  %  Where  w^ere  they 
distributed? 

A.  Charley  Davids  at  Shushana — various  places 
along  the  trail. 

Q.  Were  any  of  them  sold?        A.  Yes,  sir. 

Q.  To  whom  were  some  of  them  sold  ? 

A.  Some  were  sold  to  Mr.  Hamshaw. 

Q.  What  was  your  understanding  as  to  the  owner- 
ship of  those  oats  ?        A.  They  belonged  to  Al. 

Q.  Not  to  Carstens  and  Fagerberg  ? 

A.  Well,  I  say  Al — when  I  say  that — 

Q.  You  mean  Al  and  Carstens,  perhaps  ? 

A.  That  is  my  understanding  of  it. 

Q.  Your  understanding  of  it  was  that  the  Carstens 
had  an  interest  in  them? 

A.  I  supposed  they  had.     [97 — 80] 

Q.  You  supposed  they  had? 

A.  They  seemed  to  put  up  money  for  it. 

Q'.  Where  did  you  get  the  feed  for  the  horses  be- 
tween March  and  August  ? 

A.  I  don't  know,  w^hat  we  started  out  on  was  feed 
I  turned  over  to  him  myself 

Q.  Were  they  fed  out  of  these  oats  brought  up 
from  LaConnor  in  the  spring?        A.  Yes,  sir. 

Q.  You  fed  the  ten  horses   very   largely   out    of 
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them  ?        A.  Yes,  I  guess  they  were. 

Q.  Who  else  did  you  freight  for  that  spring'? 

A.  Why,  just  practically  hauling  in  stuif  for  them 
in  the  Shushana,  so  far  as  the  freighting  went. 

Q.  Were  you  constantly  employed  ? 

A.  Pretty  much  all  the  time,  yes;  you  see  after 
the  freighting  stopped,  that  is,  the  use  of  the  horses, 
I  went  on  the  mail  run  to  the  Shushana ;  we  started 
along  in  May. 

Q.  Carrying  mail  from  McCarthy  to  Shushana  ? 

A.  From  Charley  Davids;  my  run  was  from  Da- 
vids to  Shushana ;  I  was  met  there,  Henderson  carry- 
ing it  to  Dan  Creek  and  Chititu  and  he  met  me  at 
Davids  and  I  carried  it  from  there  on  into  the  Shii- 
shana. 

Q.  And  when  did  that  mail  contract  start  ? 

A.  The  first  of  May  as  near  as  I  can  remember. 

Q.  How  often  did  you  carry  the  mail  ^ 

A.  Twice  a  month. 

Q.  How  long  did  it  take  you  to  make  the  round 
trip"?        A.  About  six  days. 

Q.  And  how  many  horses  did  you  use  ? 

A.  First,  I  didn't  use  any  horses  at  all,  ttiat  is, 
only  up  to  the  [98 — 81]  glacier;  I  used  dogs — 
packed  it  on  my  back  part  of  the  ways  and  used 
dogs  and  horses,  any  way  to  get  it  there. 

Q.  How  much  freight  do  you  think  you  carried 
altogether  between  the  first  of  ^larch  and  the  first 
of  AugUvst  with  those  ten  liorses? 

A.  As  to  that  time  I  couldn't  say — the  horses  were 
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busy  all  the  time. 

Q.  Do  you  know  how  much  Al  Fagerberg  was  to 
receive  on  those  contracts  for  the  freighting  you  did? 

A.  No. 

Q.  You  have  no  idea? 

A.  No  — you  see  this  is  the  way  the  proposition 
laid — Al  was  packing  any  time  they  had  spare 
time ;  he  would  pack  out  oats  or  anything  else  along 
the  trail  in  view  of  the  idea  of  carrying  the  mail 
during  the  summer,  to  supply  the  horses  during  the 
summer  and  any  time  they  were  not  working,  he 
would  start  them  in  there. 

Q.  Do  you  think  that  you  and  Henderson  and  the 
horses  brought  in  $5,000  in  freight  between  the  first 
of  March  and  the  first  of  August  ? 

A.  Perhaps  we  didn't  get  it  in  cash — indirectly, 
if  they  went  together,  they  would  have  made  it  and 
earned  it. 

Q.  Do  you  think  between  the  first  of  March  and 
the  first  of  August  there  was  $5,000  freighting  done  ? 
That  it  would  amount  to  that  ? 

A.  No,  I  don't  think  so,  because  it  was  prepara- 
tory work  that  had  an  influence  on  the  future. 

,Q.  You  think  the  business  was  such  that  you  could 
have  gotten  that  $5,100  that  was  due  from  Al  from 
the  first  of  March  to  the  first  of  August  ? 

A.  If  the  business  had  been  carried  on.     [99 — 82] 

Q.  If  it  had  not  been  for  this  attachment,  you 
would  have  gotten  this  $5,100  in  time? 

A.  I  think  perhaps  I  would,  in  time. 

Q.  There  was  no  side  agreement  between  you  and 
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Al  that  if  you  didn't  earn  it,  you  wouldn't  get  $20 

a  day  for  the  horses? 

A.  No,  sir ;  in  fact  this  contract  is  not  supposed  to 
run  as  long  as  it  did  at  all ;  at  one  time  I  had  an  at- 
tachment made  out,  intended  to  attach  the  stock  of 
goods  myself,  but  I  was  talked  out  of  it  by  my 
brother;  the  attachment  was  sworn  to  and  every- 
tEing  by  the  commissioner  up  there. 

Q.  That  was  early  in  the  summer? 

A.  That  was  early  in  the  summer,  yes,  sir;  I  was 
out  to  do  no  one — I  was  out  to  do  a  square  deal. 

Whereupon  Court  adjourned  until  to-morrow 
(Tuesday)  at  10  A.  M. 

Tuesday,  May  11,  1915 — Morning  Session. 

Continuation  of  the  cross-examination  of  H.  M. 
Fagerberg,  by  Mr.  Ritchie. 

Q.  You  stated  yesterday,  as  is  shown  by  the  rec- 
ord here  in  the  bankruptcy  proceedings  against  J.  A. 
Fagerberg,  that  you  filed  the  petition  in  bankruptcy  ? 

A.  Yes,  sir. 

Q.  Were  you  familiar  at  that  time  with  the  gen- 
eral indebtedness  of  J.  A.  Fagerberg? 

A.  Not  to  any  great  extent,  no,  sir. 

Q.  You  didn't  know  just  what  creditors  he  owed? 

A.  No,  I  did  not. 

Q.  Nor  what  amount?         A.  No. 

Q.  But  you  knew  enough  about  it  to  know  he  was 
insolvent?        A.  Yes,  sir.         [100—83] 

Q.  You  knew  that  from  your  rehitions  witli  him 
and  your  inability  to  enforce  your  own  claims 
against  him?        A.  Yes,  sir. 
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Q.  Have  you  ever  seen  the  schedules  in  bank- 
ruptcy?       A.  Yes,  sir. 

Q.  Do  you  know  anything  about  the  claim  of  the 
Carstens  Packing  Co.  which  is  set  up  here  as  $5,918.- 
32,  merchandise  and  loanl 

A.  Only  in  a  general  way  and  what  I  have  heard 
since. 

Q.  Did  you  receive  at  any  time  any  of  the  goods 
involved  in  that  $5,900  claim? 

A.  Personally,  you  mean  myself? 

Q.  Yes.        A.  No,  sir,  I  did  not. 

Q'.  You  and  your  brother  together? 

A.  No,  sir,  I  didn't  have  anything  to  do  with  that. 

Q.  Do  you  know  when  these  goods  were  delivered 
and  what  was  done  with  them  ? 

A.  Yes,  I  know  when  they  were  delivered — I 
helped  haul  them  to  Chititu. 

Q.  Were  any  of  them  used  at  Blackburn? 

A.  Not  that  I  know  of — I  really  don't  know  how 
the  goods  were  distributed  or  where  they  came  from; 
I  didn't  pay  much  attention  to  that;  there  were 
goods  delivered  there  and  some  went  to  Chititu  and 
some  to  Blackburn — I  don't  know,  I  didn't  pay  any 
attention  to  it. 

;Q.  This  indebtedness  to  Jennings  Brothers,  Mt. 
Vernon,  Washington,  $1,014.50 — that  was  for  the 
oats,  was  it  not  ?        A.  I  imagine  it  was. 

Q.  You  don't  personally  know? 

A.  No,  sir,  I  don't  personally  know. 

Q.  Do  you  know  anything  of  the  claim  of  Schilling 
&  Co.  San     [101—84]     Francisco? 
A.  Just  in  a  general  way. 
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Q.  Or  the  Richmond  Paper  Company  ? 

A.  No,  sir — I  don't  know  anything  about  that. 

Q.  Or  the  Klock  Produce  Company  ■? 

A.  No,  sir,  I  don't  know  anything  about  that. 

Q.  You  had  nothing  to  do  with  the  incurring  of 
that  indebtedness?        A.  No,  sir. 

Q.  And  you  received  none  of  the  goods  ? 

A.  I  received  none  of  the  goods,  no. 

Q.  You  stated  yesterday  that  Rudolph  Henderson 
was  working  for  your  brother,  J.  A.  Fagerberg  and 
not  for  jouf        A.  Yes,  sir. 

Q.  What  information  did  you  have  about  this  pro- 
posed incorporation  in  the  spring  of  1914  ?  Did  you 
have  any  except  what  you  received  from  Al? 

A.  That  is  all  I  had. 

Q.  You  had  no  correspondence  from  anybody  out- 
side*?       A.  No,  sir. 

Q.  No  information  from  George  Custer  *? 

A.  No,  sir. 

,Q.  He  wasn't  involved  in  it  in  any  way  to  your 
knowledge  I 

A.  Not  to  my  knowledge — not  at  that  time  any- 
way. 

Q.  At  that  time,  when  Al  Fagerberg  came  up, 
about  the  first  of  March,  or  a  little  before  perhaps, 
1914,  you  were  still  working  as  you  understood  it 
under  the  old  arrangement  *? 

A.  No,  sir — before  that  I  was  working  strictly  for 
myself,  before  he  came  up — he  didn't  have  nothing 
to  do  with  the  business  at  that  time. 

Q.  You  ceased  to  work  under  the  old  arrangement 
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in  the  summer  of  1913 '^     [102—85] 

A.  When  the  deed  was  delivered  to  me  I  ceased  to 
work  under  it — it  was  null  and  void,  according  to 
my  understanding  of  it. 

Q.  That  was  in  July  or  August,  1913? 

A.  That  was  July,  1913. 

Q.  From  that  time  on  you  worked  wholly  for  your- 
self ? 

A.  From  that  time  on  I  worked  for  myself. 

Q.  And  your  business  was  independent  1 

A.  My  business  was  independent  and  I  considered 
it  my  own. 

Q'.  You  may  state  again  what  you  were  doing  in 
the  fall  of  1913— in  the  winter  of  1913  and  14? 

A.  I  was  getting  out  logs  and  done  some  freight- 
ing. 

Q.  On  your  own  accout? 

A.  On  my  own  account. 

Q.  There  was  a  sign  on  the  station  at  Blackburn 
until  recently,  a  large  sign,  Fagerberg  Brothers, 
freighters  % 

A.  No,  there  was  no  sign  there — it  just  said  See 
Fagerberg,  Blackburn. 

Q.  It  never  said  Fagerberg  Brothers  ? 

A.  No,  sir,  it  never  said  Fagerberg  Brothers, 
never  did  at  no  time. 

Q.  What  Fagerberg  did  that  refer  to  ? 

A.  Myself — I  had  that  put  up. 

Q.  At  what  time? 

A.  That  was  along  in  the  fall  of  the  year — if  I 
recollect  right  it  was  along  in  December  when  I  put 
that  sign  up. 
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Qi.  What  personal  property,  what  property  of  all 
kinds  did  you  own,  about  March,  1914,  when  this 
contract  was  drawn  up  by  Frank  Foster  between 
your  brother  and  yourself  by  which  it  was  agreed 
that  you  were  to  get  into  this  incorporation  with  the 
Carstens?  You  owned  the  Chititu  store  at  that 
time?        A.  Yes,  sir. 

Q.  Did  you  ow^n  any  stock  of  goods  in  it?  [103 — 
86] 

A.  Just  what  old  stock  there  was  there. 

Q.  Just  what  they  left  there? 

A.  Just  remnants  of  the  old  stock. 

,Q.  That  was  some  remnants  of  the  old  stock  you 
took  over  in  1907  ?        A.  Yes,  sir. 

Q.  Do  you  remember  what  the  inventory  of  that 
stock  was  in  1907? 

A.  I  do  not  know  the  exact,  amount — I  couldn't 
give  you  that  oflE  hand. 

Q.  There  was  an  inventory  made? 

A.  There  was  an  inventorv  made. 

Q.  Do  you  remember  the  amount  of  that? 

A.  No,  sir,  I  do  not.  I 

Q.  Wasn't  it  about  $30,000? 

A.  I  couldn't  say,  it  might  have  been. 

Q.  It  was  approximately  that? 

A.  Perhaps  it  was,  I  don't  know — that  is  on  the 
prices  they  were  selling  at  at  that  time. 

Q.  That  was  Nizina  prices? 

A.  That  was  Nizina  prices. 

Q.  That  is  Nizina  wholesale  prices,  cost  and  car- 
riage of  the  goods,  landed  there?         A.  Yes,  sir. 
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Q.  That  is  the  way  inventories  are  usually  taken 
of  store  stocks?        A.  Yes,  sir. 

Q.  About  how  much  of  that  stock  was  remaining 
in  1913,  when  you  took  it  over"? 

A.  Why,  there  was  practically  hardware,  some 
liquors  and  a  little  of  everything,  that  was  all  of 
value — the  hardware  was  about  all  of  any  value. 
[104^87] 

Q.  Practically  everything  of  value  had  been  sold? 

A.  Yes,  you  might  put  it  that  way — sold  or  de- 
stroyed ;  it  was  w^orthless. 

Q'.  It  had  been  gutted  so  it  was  mostly  remnants? 

A.  Yes,  sir,  it  was  mostly  remnants. 

Q.   (By  the  Court.)  How  much  liquor  w^as  there? 

A.  I  couldn't  say  the  exact  value  of  the  liquors — 
there  was  beer  and  whiskey  and  gin,  a  little  variety 
of  everything. 

Q.  Was  there  a  license  at  one  time  granted  ? 

A.  There  was  a  license — Wilson  had  a  license, 
the  Nizina  Trading  Company. 

Q.  What  was  the  last  year  they  had  a  license  ? 

A.  If  I  remember  right  it  was  1904  or  5,  I  am  not 
positive  on  that  point,  I  wouldn  't  say  about  that. 

Mr.  DIMOND.— It  was  1905. 

By  the  COURT.— That  was  the  last  year  of  the 
license  ? 

Mr.  DIMOND.— Yes,  sir. 

Q.  When  you  took  over  the  stock  in  1907,  there 
were  some  liquors  remaining? 

A.  Yes,  sir,  when  I  took  over  the  stock  in  1907 
there  were  some  liquors  remaining. 


vs,  H.  M,  Fagerherg.  113 

(Testimony  of  H.  M.  Fagerberg.) 

Q.  Some  unbroken  cases  perhaps  or  bottles'? 

A.  Yes,  sir. 

Q.  You  owned  the  Chititu  store  and  what  goods 
were  in  it  ?        A.  Yes,  sir. 

Q.  Was  there  anything  else  of  value  at  Chititu? 

A.  There  was  the  fixtures  in  the  store,  that  was 
practically  all. 

Q.  What  was  the  store  building  and  fixtures 
w^orth  ? 

A.  The  building  wasn't  worth  nothing. 

Q.  The  fixtures  had  some  value?     [105 — 88] 

A.  The  fixtures  had  some  value. 

Q.  What  was  the  stock  and  fixtures  worth,  $2,000? 

A.  Well,  it  all  depended  upon  conditions — some- 
times an  article  is  worth  more  than  it  is  other  times ; 
take  it  at  the  time  of  the  Shushana  stampede,  an  ar- 
ticle w^as  worth  money;  it  all  depends  on  conditions, 
you  know  how  it  is  in  a  mining  camp. 

Q.  Under  ordinary  and  normal  conditions,  as  they 
have  been  the  last  few  years,  barring  the  Shushana 
strike,  was  there  two  or  three  thousand  dollars  worth 
of  fixtures  and  goods  there? 

A.  I  should  say  there  would  be  between  two  and 
three  thousand — that  is,  according  to  the  prices  pre- 
vailing there. 

Q.  The  property,  the  building,  at  Blackburn,  you 
fix  the  value  of  that  at  $3,000?        A.  Yes,  sir. 

Q.  And  the  furniture  $2,000?         A.  Yes,  sir. 

Q.  And  the  blacksmith-shop  and  outbuilding  about 
$200  or  $250,  and  the  barn  $500  that  makes  $5,000  or 
a  little  over  for  the  buildings  and  equipment? 
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A.  Yes,  sir. 

Q.  And  you  had  horses  of  what  value? 

A.  Myself? 

Q.  Yes. 

A.  I  had  ten  head  of  horses  at  the  time  I  turned 
it  over  to  him,  to  my  brother. 

Q.  And  you  had  sleds  and  harness  and  wagons  ? 

A.  Yes,  sir. 

Q.  What  was  the  horses  and  general  teaming 
equipment  worth? 

A.  I  figured  the  horses  were  worth  $200  at  the 
time  they  were  attached. 

Q.  That  would  be  $2,000?     [106—89]     A.  Yes. 

Q.  And  what  was  the  other  equipment  worth  that 
you  used  in  freighting  and  teaming,  sleds,  harness 
and  wagons  ? 

A.  "Well,  it  would  be  worth  about  $800,  some- 
wheres  near  $800. 

Q.  That  would  be  then  approximately  $9,000 
worth  of  property  you  had  there  in  the  spring  of 
1914?        A.  Close  to  it. 

Q.  A  little  over  $6,000  for  the  buildings  and  a 
little  over  $3,000  for  the  horses  and  freighting  outfit? 

A.  Yes,  sir. 

Q.  You  were  going  to  put  that  into  the  incorpora- 
tion if  that  deal  had  gone  through?        A.  Yes,  sir. 

Q.  And  what  was  the  arrangements  as  to  the  divi- 
sion of  stock  in  that  corporation  ? 

A.  I  was  to  get  7000  shares,  my  brother  ten  thou- 
sand, as  I  understood  it  and  Carstens  was  to  have 
20,000,  10,000  in  consideration  of    their  old    stock, 
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the  way  I  understood  it  and  10,000'  for  merchandise 
and  wares  and  one  thing  and  another  they  were  to 
put  up,  practically  cash — you  might  call  it  cash. 

Q.  He  was  to  be  allowed  ten  thousand  for  the  old 
Nizina  stock? 

A.  He  was  to  be  allowed  ten  thousand  for  the  old 
Nizina  stock. 

Q.  And  ten  thousand  more  for  new  money  and 
goods  he  was  to  put  in  ? 

A.  Yes,  that  is  my  understanding  of  it. 

'Q.  And  Al  was  to  get  ten  thousand? 

A.  Yes,  sir. 

Q.  What  property  was  to  go  into  this  incorpora- 
tion besides  the  $9,000  worth  of  personal  property 
you  put  in  and  the  few  thousand  dollars  Carstens 
was  to  put  in? 

A.  There  was  the  Nizina  roadhouse  and  store  and 
practically  everything  I  had  in  the  country — that 
is  practically  what  it  amounted  [107 — 90]  to 
when  it  came  to  a  showdown.  I  intended  to  clean 
up  with  this  agreement  in  the  fall — I  was  to  get  my 
$7,000  out  of  the  business  and  I  was  to  have  nothing 
left  in  the  country ;  that  included  some  claims  I  had 
in  the  Shushana,  my  interest  in  the  mill,  the  Borger- 
Struck  Mill  Company,  etc. 

Q.  What  was  that  worth? 

A.  That  was  practicalh^  borrowed  money  I  had 
and  that  was  to  be  cleared  up. 

Q.  What  was  the  value  of  your  mining  property 
and  the  mill  property,  approximately? 

A.  The  mill  had  about  150,000  feet  of  logs  on  hand. 
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They   cost   about,  in  the  water,   $11   per,  thousand 

landed  in  the  water. 

Q.  That  would  be  then  something  over  sixteen  or 
seventeen  hundred  dollars? 

A.  Yes,  and  the  value  of  the  mill  at  that  time, 
over  $2,000. 

Q.  Somewhere    from  3,500   to  $4,000  in   the  mill 
and  logs  and  lumber  in  the  mill  ?        A.  Yes,  sir. 

Q.  And  your  Shushana  claims  were  wholly  of  spec- 
ulative value? 

A.  Yes,  my  Shushana  claims  were  of  speculative 
value. 

Qi.  You    considered   they   had   some   value — they 
were  fair  prospects'?        A.  Yes,  sir. 

Q.  Then  you  had  something  like  $13,000.  worth  of 
property  ? 

A.  Practically — you  might  put  it  that  way  yes. 
Q.  And  Carstens  was  to  be  allowed  ten  thousand 
for  his  old  loan  in  the  Nizina  store  ?        A.  Yes,  sir. 
,Q.  And  ten  thousand  for  new  property  he  was  to 
put  in — was  he  to  put  in  the  full  ten  thousand  ? 

A.  That  was  my  understanding  of  it — that  he  was 
to  put  up  $10,000  cash.     [108—91] 

Q.  What  was  Al  to  put  in  for  his  ten  thousand  ? 
A.  I  don't  know — I  left  that  to  him,  that  was  his 
own  business  and  I  didn't  consider  it,  as  long  as  the 
prospect  suited  me. 

Q.  The  company  was  to  be  organized  for  $37,000, 
and  you  Avere  to  put  in  $13,000  of  property  and  get 
$7,000  out  of  it?        A.  Yes,  sir. 

Q.     Mr.    Carstens  was    to  put  in    ten  and    get 
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twenty?        A.  Yes. 

,Q;.  And  Al  was  to  put  in  his  talent  and  get  ten  ? 

A.  Yes,  sir.  When  I  put  in  this  thirteen  thou- 
sand, you  want  to  know  that  there  was  some  liabili- 
ties against  this  thing. 

Q.  How  much  were  they? 

A.  Close  on  to  $3,000. 

Q.  Then  the  equity  wasn't  over  $10,000? 

A.  No,  sir. 

Q.  And  you  were  anxious  to  get  out  of  the  country 
and  were  willing  to  take  $7,000  ?        A.  Yes,  sir. 

Q.  You  had  property  then,  personally,  there  worth 
$13,000  with  mortgages  or  other  liabilities  against  it 
aggregating  $3,000.     It  was  worth  about  ten? 

A.  Yes,  sir. 

Q.  And  you  at  that  time  made  a  lease  to  your 
brother  which  aggregated  a  return  to  you  of  $925 
per  month?        A.  Yes,  sir. 

Q.  Which  would  be  $11,100  per  year? 

A.  Yes,  sir. 

Q.  And  you  insist  that  no  one  but  yourself  had  any 
interest  in  that?        A.  I  certainly  do.     [109 — 92] 

Q.  And  you  leased  that  to  your  brother,  property 
worth  $13,000,  at  a  rate  that  was  to  bring  you  $11,000 
a  year  ?  A.  Yes,  you  can  put  it  that  way. 

Q.  But  you  were  willing  to  take  $7,000  for  it  and 
get  out  of  the  country?        A.  Yes,  sir. 

Q.  There  was  no  understanding  at  all,  no  secret 
agreement,  between  your  brother  and  yourself  that 
he  really  had  an  interest  in  that  property  but  that  it 
had  to  be  carried  in  your  name  on  account  of  his  diffi- 


118  F.  B/Brennemcm  et  dl, 

(Testimony  of  H.  M.  Fagerberg.) 
culties  with  his  wife  ? 

A.  There  certainly  was  not. 

Q.  There  never  was  at  any  time?        A.  No,  sir. 

Q'.  Now,  about  that  time,  about  March,  1914,  when 
you  were  making  these  other  arrangements,  which 
I  believe  you  testified  were  temporary,  pending  the 
final  consummation  of  the  incorporation  deal,  you 
made  out  a  bill  of  sale  to  Thomas  Carstens  for  the 
Chititu  store,  did  you  not? 

A.  Yes,  there  was  one  drawn  up,  but  it  was  never 
consummated. 

Q.  You  signed  that  and  placed  it  in  escrow  ? 

A.  Yes,  sir. 

Ql.  It  was  drawn  up  by  Mr.  Lattin,  the  agent  ? 

A.  It  was  drawn  up  by  Mr.  Wilt. 

Q.  And  in  whose  hand  was  it  placed  in  escrow "? 

A.  Mr.  Poster. 

Q.  Mr.  Foster  was  to  hold  it?        A.  Yes,  sir. 

Q.  And  what  was  the  object  of  that  bill  of  sale? 

A.  They  were  trying  to  adjust  their  difficulties 
between  Al  and  Carstens  and  Al  had  made  me  a  prop- 
osition if  I  would  turn  that  over  to  him,  he  would  pay 
me  $500  cash  for  the  layout  and  [110 — 93]  the 
money  was  put  up  in  the  hands  of  Mrs.  Damon  and 
I  knew  it  was  good,  for  the  Nizina  store. 

Q.  That  is  the  layout  at  Nizina? 

A.  The  layout  at  Nizina — that  was  put  up  in 
cash — if  we  went  through  I  would  get  the  $500  and 
they  would  get  the  store. 

Q.  And  that  fell  through  because  Al  and  Wilt 
were  unable —        A.  To  arrive  at  an  agreement. 
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Q.  So  that  was  dropped?        A.  Yes,  sir. 

Q.  And  the  sole  consideration  for  that  was,  if  the 
deal  went  through,  you  were  to  get  $500 "? 

A.  Yes,  sir. 

Q.  Wasn't  there  the  further  consideration  that  Al 
Fagerberg  was  to  be  released  of  all  liabilities  he 
owed  the  Carstens  ? 

A.  I  don't  know  anything  about  that. 

Q.  You  were  not  interested  in  that  at  all'? 

A.  I  was  not  interested  in  that  at  all. 

Q.  You  were  only  interested  in  getting  your  $500  ? 

A.  I  was  only  interested  in  getting  my  $500. 

Q.  You  used  to  keep  the  Blackburn  roadhouse 
and  run  the  store  in  connection  with  it  and  it  was 
insured?        A.  I  believe  it  was. 

Q.  Who  took  out  the  insurance? 

A.  If  I  am  informed  right,  I  think  Blum  took  out 
the  insurance. 

Q.  In  order  to  cover  their  indebtedness? 

A.  Yes,  sir. 

Q.  You  were  mortgaged  to  Blum  most  of  the  time  ? 

A.  Yes,  sir. 

Q.  Did  you  ever  have  any  correspondence  with  the 
insurance  agent  about  it? 

A.  No,  sir,  not  myself.     [Ill — 94] 

Q.  Who  issued  that  insurance,  what  local  agent — 
do  you  know  who  wrote  it  ? 

A.  No,  I  am  not  familiar  with  the  conditions  of 
it  at  all. 

Q.  Did  you  ever  see  the  insurance  policies? 

A.  I  never  did. 
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Q.  Did   you  ever   see  any  of   the  correspondence 
about  it?        A.  I  never  did. 

Q.  Do  you    remember  what    years  they  were  in- 
sured ? 

A.  No,  I  do  not,  I  am  not  acquainted  with  the 
facts  of  it  at  all. 

Q.  You  never  saw^  the  policies? 

A.  No,  sir,  I  never  saw  the  policies. 

Q.  Do  you  remember  that  they  were  insured,  the 
buildings  were  insured,  in  1912? 

A.  I  couldn't  say  as  to  that,  I  don't  know. 

Q.  You  don't  know  who  is  the  custodian  of  the 
policy?        A.  No,  sir. 

Q.  You  never  received  any  letter  from  A.  J. 
Adams  at  Cordova  about  this? 

A.  No,  sir,  not  to  my  recollection — I  don't  remem- 
ber seeing  an3^thing  about  it. 

Q.  Did  you  ever  see  a  letter  reading  like  this — 
^^  Cordova,  Alaska,  June  12,  1914.  Fagerberg 
Brothers,  McCarthy,  Gentlemen:  On  May  29th  we 
sent  you  two  policies  covering  your  building  at 
Blackburn  in  the  sum  of  one  thousand  dollars 
each" — and  then  goes  on  to  state  that  the  San  Fran- 
cisco office  had  canceled  one  of  the  policies,  the  West- 
chester Company  policy — you  never  got  that  letter 
from  Mr.  Adams? 

A.  No,  sir,  I  never  saw  that  letter. 

Q.  Did  you  mail  the  policy  to  Mr.  Adams? 

A.  I  don't  know  anything  about  it — I  never  had 
anything  to  do  with  it.     [112 — 95] 

Q.  You  know  nothing  whatever  about  the  insur- 
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ance?        A.  No,  sir. 

Q.  You  never  had  enough  to  do  with  the  running 
of  the  Blackburn  roadhouse  to  take  any  interest  in 
that?        A.  No,  sir. 

Q.  There  seems  to  be  some  accounts  kept  in  the 
front  of  this  book  and  some  at  the  back?  (Mr. 
Ritchie  refers  to  book  later  marked  Defendant's  Ex- 
hibit #4.)         A.  Yes,  sir. 

Q.  What  account  did  you  keep  in  the  front  of  the 
book? 

A.  This  was  a  cash  account,  cash  taken  in  and 
paid  out;  my  brother  started  this  in  a  bookkeeping 
form,  but  I  never  kept  it  up.  I  turned  to  the  back 
here  and  just  kept  track  of  the  actual  cash  taken  in 
and  sent  to  the  different  banks  here. 

Q.  This  is  simply  the  remittances? 

A.  This  is  simply  the  remittances  and  the  cash 
turned  over  to  the  banks  and  to  J.  A.  Fagerberg. 

Q.  These  are  remittances  sent  down  there;  I  see 
here  H.  M.  Fagerberg  by  A.  J.  Dimond — you  sent 
$300.  down  by  A.  J.  Dimond? 

A.  No,  the  check  was  made  out  by  A.  J.  Dimond 
and  that  is  just  the  form  of  the  check. 

Q.  These  are  checks?        A.  Those  are  checks. 

Q.  That  were  issued  to  you? 

A.  Yes,  sir. 

Q.  I  see  a  check  there  by  J.  L.  Galen  to  Fagerberg 
Brothers — that  is  the  way  Mr.  Galen  drew  up  the 
check  ? 

A.  Yes,  sir,  that  is  the  way  ]\[r.  Galen  drew  the 
check. 
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,Q'.  Was  that  at  your  request "? 

A.  Not  at  my  request — he  just   mailed  it   to  me. 
[113—96] 

Q.  Here  is  a  draft  of  Range — who  is  he  ? 

A.  Paul  Range. 

Q.  One  of  them  runs  to  Fagerberg  Brothers ;  here 
is  a  check  to  Fagerberg  Brothers  by  Frank  Kernan? 

A.  Yes,  sir. 

,Q.  That  was  a  common  occurrence? 

A.  That  w^as  a  common  occurrence,  yes,  sir. 

Q.  Here  is  a  check  from  Esterly  to  Fagerberg 
Brothers,  $272  f        A.  Yes,  sir. 

Q.  It  was  a  very  common  thing  for  men  to  issue 
checks  to  you  as  Fagerberg  Brothers? 

A.  Yes,  sir. 

Q.  Why  did  they  do  that? 

A.  Why,  the  business  was  conducted  in  that  way 
to  a  certain  extent,  that  is,  it  was  general  knowledge 
or  general  supposition  the  business  would  be  run 
that  way.  As  I  stated  before,  the  business  naturally 
drifted  into  Fagerberg  Brothers;  we  went  in  there 
without  any  name  and  I  was  running  the  store  and 
my  brother  coming  in  there  once  in  a  while,  it  was 
the  Fagerberg  boys  this  and  the  Fagerberg  boys 
that  and  it  naturally  drifted  into  that  proposition, 
but  I  never  conducted  it,  that  is  flatfooted— that  is 
where  I  made  my  mistake. 

Q.  When  you  made  this  deal  in  the  spring  of  1914, 
by  which  you  were  to  get  $600  per  month  for  the 
horses  and  other  amounts  for  the  roadhouse  and 
other  property  you  had  there,  which  aggregated  $825 
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per  month,  you  then  went  to  work  for  $100  per  month 

for  Al.        A.  Yes,  sir. 

Q.  I  asked  you  yesterday  w^hether  you  were  pretty 
steadily  occupied  between  March  and  August? 

A.  I  was,  yes,  sir. 

Q.  Working  nearly  all  the  time?     [114 — 97] 

A.  Yes,  sir,  sometimes  night  and  day. 

Q.  And  yet  you  did  not,  as  I  understand  it,  aggre- 
gate enough  earnings  to  earn  that  $900  per  month  ? 

A.  I  couldn't  say  as  to  that;  I  don't  know;  I  wasn't 
conducting  the  business — I  didn't  have  the  financial 
end  of  it.  I  was  on  the  trail  working.  I  imagine 
in  time  it  would  work  itself  out  so  I  would  have  got 
my  money. 

Q.  Is  it  a  usual  thing  for  horses  to  be  worth  that 
much  in  that  counright  along  for  five  months,  from 
March  to  August  ? 

A.  At  that  time  of  the  year,  yes. 

Q.  You  had  been  freighting  for  a  good  many  years 
there?        A.  Yes,  sir. 

Q.  Had  you  been  in  the  habit  of  making  $600  per 
month  over  and  above  expenses  out  of  freighting 
year  after  year? 

A.  As  to  profits  I  couldn't  say,  but  I  know  this, 
tlie  horses  have  been  rented  out  at  different  times 
and  employed  steadily.  I  can  recite  one  instance, 
and  perhaps  this  check  you  have  in  your  possession 
will  come  up  on  that  same  proposition  hiter  on,  that 
at  the  time  I  came  here  and  you  gave  me  this  check 
here,  I  was  after  horses  then;  we  were  shoi't  of 
horses;  that  was  in  1912;  we  had  to  have  19  horses; 
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there  were  eleven  horses  on  hand  and  I  came  to  Val- 
dez  to  get  the  balance;  all  those  horses  were  hired 
out  at  $3.00  per  day  and  they  were  employed  from 
that  time  until  late  in  the  fall  and  employed  all  sum- 
mer, long  before  that,  when  we  started  in  at  Kenne- 
cott.  This  business  was  just  gradually  worked  up 
and  the  money  was  reinvested  in  the  business  and 
went  on — that  is  my  understanding  of  it;  it  didn't 
jump  into  existence  all  at  once. 

Q.  What  I  am  getting  at  is  this — I  think  all  of 
us  know  there  are  times  when  horses  and  freighting 
bring  big  money,  but  I  want  [115 — 98]  to  know 
how  much  of  the  year  they  bring  so  much  money — 
aren't  there  times  of  the  year  when  a  horse  eats  his 
head  off? 

A.  There  is,  yes,  I  admit  that — that  is  why  I  went 
into  the  milling  business. 

Q.  Is  freighting  good  steadily  from  March  to  Au- 
gust every  year? 

A.  Practically,  yes — the — the  best  part  of  it  is  at 
that  time  and  from  then  on  until  the  fall. 

Q.  I  am  trying  to  get  at  the  amount  of  your  profits ; 
you  were  able  to  lease  all  of  his  property  which  is 
supposed  to  bring  you  $825  per  month,  including 
these  ten  horses  at  $600  per  month  and  out  of  that 
your  brother  would  expect  to  make  some  profit  ? 

A.  Naturally  would,  I  suppose. 

Q.  If  the  freighting  business  is  so  profitable  up 
there,  how  does  it  happen  that  you  haven't  anything 
more  to  show  for  all  these  years  you  have  been  work- 
ing up  there  ? 
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A.  As  I  say,  this  business  is  worked  up.  Put  it 
this  way,  the  business  is  getting  to  a  point — we  put 
in  many  years  to  work  up  that  business  to  that  point 
— it  is  getting  to  be  where  it  is  worth  some  money 
and  capable  of  offering  some  money  through 
the  efforts  of  the  past — that  is  sifting  it  down 
to  a  fine  point.  You  can  realize  yourself  that 
any  business  on  the  start  has  to  be  worked  up  to  a 
certain  point,  before  it  is  capable  to  earn  that  money. 
Q.  How  is  Blackburn  now,  isn't  the  town  pretty 
near  abandoned'? 

A.  Yes,  it  is,  through  politics  and  one  thing  and 
another. 

Q.  The  roadhouse  has  very  little  value  now  on  ac- 
count of  the  business  having  gone  to  McCarthy,  two 
miles  away'? 

A.  To  a  certain  extent,  yes — the  Carstens  is 
the  fall  guy  on  that. 

Q.  When  did  that  begin  to  transpire  ? 
A.  Of  course,  after  the  roadhouse  was  closed  up 
there,  why  it  naturally    [116 — ^99]     drifted   dowTi, 
that  is  one  reason.     There  are  two  towns  there ;  I  am 
going  into  politics  now. 

Q.  I  want  you  to  tell  just  the  conditions  up  there. 
A.  There  is  a  faction  at  McCarthy  that  is  doing 
everything  in  their  power  to  kill  the  Blackburn  place. 
They  realize  that  if  this  deal  made  by  my  brother 
was  consummated  that  it  was  going  to  be  a  bad  thing 
for  the  McCarthy  place.  They  done  everything  in 
their  power  to  knock  the  deal  with  my  brother  and 
the  Carstens  Packing  Company  and  the   Carstens 
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Packing  Co.  got  seared  and  tried  to  make  my  brother 
the  goat  and  tried  to  make  me  the  goat ;  they  wouldn't 
stay  back  of  their  agreement  with  him;  that  is  the 
fine  point,  when  3^ou  get  into  politics,  what  is  back  of 
this  thing  all  the  way  through ;  and  they  sent  another 
man  up  there  by  the  name  of  Brown  to  represent 
them ;  he  was  mislead  by  the  other  bunch  below  and 
misinformed  and  hoodooed  and  everything  else  and 
they  stirred  up  enmity  between  my  brother  and  him 
and  he  goes  to  the  Carstens  and  tells  Mr.  Carstens  the 
state  of  affairs  and  Carstens  gets  scared  and  falls 
back  on  the  whole  proposition. 

Q.  Do  you  know^  what  the  agreement  was  between 
your  brother  and  Mr.  Carstens  except  on  Al's  state- 
ment?       A.  Just  on  Al's  statement. 

Q.  You  had  no  other  knowledge  of  it? 

A.  I  have  no  other  knowledge  of  it. 

Q.  There  has  been  rivalry  between  those  two  towns 
for  a  couple  of  years  ? 

A.  There  certainly  has  to  a  certain  extent. 

Q.  And  the  business  has  been  drifting  from  Black- 
burn to  McCarthy — which  is  the  end  of  the  railroad 
— for  at  least  two  years  % 

A.  It  didn't  drift  as  long  as  the  Blackburn  road- 
house  was  running.     [117 — 100] 

Q.  Blackburn  was  getting  to  be  a  pretty  slow  place 
last  summer? 

A.  No,  it  was  fairly  good — it  was  getting  its 
share  of  the  business. 

Q.  Hasn't  nearly  all  the  business  gone  away  from 
there  ? 


vs.  n,  M.  Fagerherg.  127 

(Testimony  of  H.  M.  Fagerberg.) 

A.  It  has,  since  the  roadhouse  was  knocked  by  the 
other  gang — they  accomplished  their  point. 

Q.  Wasn't  it  going  away  before  that? 

A.  No,  it  was  not. 

Q.  Weren't  people  moving  from  Blackburn  down 
to  McCarthy  to  a  certain  extent? 

A.  To  a  certain  extent,  some  of  them  were,  but 
the  main  business  was  conducted  there. 

Q.  Did  you  see  C.  F.  Wilt  when  he  was  up  there 
last  summer?        A.  I  saw  him,  yes,  sir. 

Q.  Did  you  talk  to  him? 

A.  Not  to  any  great  extent,  I  had  a  few  words 
with  him,  that  is  all. 

Q.  Were  you  present  at  any  negotiations  between 
Al  and  Wilt? 

A.  I  just  heard  part  of  it,  I  didn't  pay  much  at- 
tention to  it  and  he  didn't  pay  much  attention  to  me. 

Q.  You  were  considerably  interested,  as  your 
property  was  to  be  transferred  in  the  deal  ? 

A.  To  a  certain  extent,  yes. 

Q.  But  you  had  verv  little  to  do  with  the  business? 

A.  I  didn't  have  nothing  to  do  with  it;  if  I  w^ent 
to  them,  they  would  say,  ''Go  to  Al,"  that  is  the  situa- 
tion, that  is  the  satisfaction  I  would  get  out  of  them 
— he  was  looking  after  their  end  of  it. 

Q.  Who  said  that.  Wilt? 

A.  Practically — he  practically  told  me  that  I  was 
dealing  with  Carstens  through  Al,  he  was  the  man 
representing  them — that  [118 — 101]  was  my  un- 
derstanding of  it,  and  if  i  went  to  them,  he  would 
say,  ''Go  to  Al,  he  is  handling  that  end." 
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Q.  Is  this  statement  correct?  (Reading.)  After 
a  description  of  the  negotiations — Fagerberg  Broth- 
ers finally  agreed  to  make  a  bill  of  sale  to  Thomas 
Carstens  for  the  Nizina  store  and  all  the  old  original 
goods  that  were  still  left  in  the  store  and  they  agreed 
to  pay  the  Carstens  Packing  Co.  the  amount  that  had 
been  shipped  to  them  in  the  spring  of  1914 — is  that 
correct?        A.  Does  that  include  me? 

ME.  DONOHOE.— What  are  you  reading  from? 

MR.  RITCHIE. — I  am  reading  from  some  in- 
formation given  me — I  am  simply  reading  the  ques- 
tion. 

By  the  COURT: — If  you  want  to  use  the  paper, 
you  can  refresh  your  recollection  by  reference  to  the 
paper — you  can  ask  him  if  certain  things  are  so. 

MR.  RITCHIE.— This  is  not  the  foundation  for 
any  impeachment  at  all — I  am  seeking  for  informa- 
tion. 

By  the  COURT. —  I  think  the  form  of  the  ques- 
tion is  objectionable. 

MR.  RITCHIE. — This  is  a  general  statement  in 
writing  by  Mr.  C.  F.  Wilt  of  his  recollection  of  the 
transactions  that  took  place  last  summer  and  I  am 
founding  my  questions  on  the  information  he  gave 
me ;  there  is  no  intention  of  using  it  for  impeacliment 
because  Mr.  Fagerberg  has  never  seen  it — I  am  sim- 
ply framing  the  questions  on  this  information. 

Q.  Was  there  an  agreement  made  by  your  two 
brothers  to  make  a  bill  of  sale  to  Thomas  Carstens 
for  the  Nizina  store  and  all  the  other  goods  that  re- 
mained in  it  and  that  the  consideration  for  this  bill 
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of  sale  was  that  Mr.  Carstens  would  relieve  you  of  all 
liabilities  for  the  old  debt  owing  on  aer-ount  of  the 
Xizina  store?     [119—102] 

A.  All  I  know  about  that,  Al  came  to  me  and  said 
if  I  would  turn  that  over  to  them,  he  would  give  me 
$500  and  I  said,  '^  All  right,  I  will  take  $500  for  it  and 
give  them  a  bill  of  sale" ;  that  is  all  I  know  about  the 
iiffaii'  and  that  proposition  was  put  up  to  Foster,  if 
I  got  the  $500  that  settled  it  with  me — I  didn't  care 
about  the  details  at  all. 

Q.  After  the  bill  of  sale  was  drawn  and  placed  in 
escrow,  was  there  anvthins;  said  bv  vou  or  bv  Al,  in 
your  presence,  in  the  wa}^  of  a  promise  to  pay  him 
every  cent  for  the  last  bill  of  goods  sent  up  there  by 
Carstens? 

A.  Xo,  sir,  I  never  saw  Wilt  since;  that  morning 
I  went  away  to  Chititu  and  the  time  I  came  back  he 
was  gone — I  never  saw  him  since  and  don't  know 
anything  about  it. 

Q.  Did  you  state,  or  were  you  present  when  Al 
stated,  if  he  did,  or  was  any  statement  made  by  either 
of  you,  that  you  had  $1,200  coming  from  the  Shush- 
ana  in  a  few  days  and  you  would  apply  that  on  ac- 
count of  the  bill  coming  up  ? 

A.  No,  I  don't  know  anything  about  that. 

Q.  You  made  no  such  statement  ? 

A.  I  made  no  such  statement  and  don't  know  any- 
thing about  it. 

Q.  As  to  the  profits  you  could  have  made  up  there 
— I  believe  you  stated  you  got  $4.00  a  day,  a  dollar  a 
day  for  a  room  and  a  dollar  for  meals  and  75f  for  a 
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bunk?        A.  Yes,  sir. 

Q.  And  possibh^  half  of  that  and  perhaps  a  little 
more  is  profit  f 

A.  If  I  recollect  I  said  $1.50  is  profit. 

Q.  You  said  first  $2.50  and  then  modified  it  to  $2.00 
as  I  remember,  but  you  have  a  right  to  change  that  if 
you  wish,  but  would  say  the  profit  was  $1.50  a  day 
anyway  ? 

A.  It  was  that  anyway,  that  is  a  fair  average  of 
it.     [120—103] 

Q.  What  was  the  travel  through  there  the  year  be- 
fore?       A.  The  travel  was  good. 

Q.  That  was  right  after  the  Shushana  rush? 

A.  Yes,  sir.  Church  claims  he  cleaned  up  $10,000 
on  the  proposition  while  he  was  running  it. 

Q.  There  wasn't  near  as  much  travel  last  fall  as 
there  was  the  fall  before,  was  there  ? 

A.  No,  not  as  much — there  was  a  stampede  on 
then. 

Q.  How  many  people  do  you  suppose  came  out  of 
the  Shushana  and  stopped  at  Blackburn  and  Mc- 
Carthy between  August  and  November,  1914 — Can 
you  form  any  estimate  how  many  people  came  out, 
past  Blackburn  and  McCarthy  ? 

A.  As  to  that  I  couldn't  say — there  must  have 
been  in  the  neighborhood,  from  the  surrounding 
country,  from  six  to  800  people. 

Q.  Where  did  these  men  usually  stop?  Don't  a 
great  many  of  them  just  siwash  it,  as  is  said,  or  do 
they  nearly  all  stop  at  roadhouses? 

A.  Most  of  them  last  fall  stopped  at  roadhouses. 
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Q.  A  great  many  of  them  come  in  there  and  just 
take  the  train,  without  stopping? 

A.  Sometimes,  if  they  happen  to  connect ;  they  stay 
over  night,  they  never  get  through  in  time  to  take  a 
train  right  out. 

Q.  Your  estimate  of  $1.50  or  $2.00,  whichever  it  is, 
you  made  on  each  guest,  doesn't  that  depend  a  good 
deal  on  the  number?         A.  To  a  certain  extent. 

Q.  The  expense  of  running  the  roadhouse  is  the 
same?        A.  Yes,  sir. 

Q.  So  if  there  is  only  one  guest,  there  is  no  profit 
at  all  ?        A.  Not  as  much,  no. 

Q.  And  if  there  were  fifteen  or  twenty  guests, 
there  would  be  a  big  profit  ?     [121 — 104] 

A.  Yes,  sir. 

Q.  Your  estimate  of  $1.50  or  $2.00  profit  is  where 
there  is  a  very  considerable  number  of  guests? 

A.  To  a  certain  extent. 

Q.  What  was  the  cost  to  you  of  a  meal  up  there, 
aside  from  the  labor  bestowed  on  it  ? 

A.  Well,  the  meal  would  cost  on  the  average  be- 
sides—  You  mean  without  the  labor? 

Q.  What  would  the  goods  cost,  the  grub  itself  up 
there — the  freight  is  heavy  up  there  ? 

A.  Quite  heav}^,  yes,  sir. 

Q.  What  is  the  cost  of  ham  and  eggs,  for  instance  ? 

A.  Thirty-five  cents,  about  35  cents. 

Q.  And  with  other  things  that  go  with  it,  a  meal 
costs  perhaps  40  to  50('  ? 

A.  Perhaps,  something  like  that,  on  the  average. 

Q.  And  if  you  serve  a  large  number  of  them,  there 
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is  a  good  proiSt?        A.  Yes,  sir. 

Q.  If  you  serve  only  one  or  two,  your  salaries  are 
going  on  just  the  same?        A.  Yes,  sir. 

Q.  And  the  profit  depends  absolutely  upon  there 
being  a  considerable  number  of  guests  in  the  house  ? 

A.  It  does,  to  a  certain  extent. 

Q.  Just  tell  us  again  what  you  figure  you  could 
have  made  out  of  the  horses  from  August  to  Novem- 
ber? 

A.  I  figure  I  could  have  cleared  $300  a  month  on 
the  horses,  easy. 

Q.  Just  at  different  kinds  of  freighting  ? 

A.  Just  at  different  kinds  of  freighting. 

Q.  And  if  you  were  working  for  Al  at  $100  you 
wouldn't  get  anything  [122 — 105]  more — you 
would  simply  get  $100  per  month  whether  he  made 
anything  or  not  ? 

A.  What  have  you  reference  to  ? 

Q.  You  say  you  have  lost  a  large  amount  of  money 
because  of  loss  of  profits  on  account  of  this  attach- 
ment. At  the  time  the  attachment  was  made,  you 
were  working  for  $100  per  month,  were  you  not  ? 

A.  Why,  at  the  time  the  first  attachment  was 
made,  I  was  working  at  $100  per  month,  but  at  the 
time  the  attachment  was  made  on  the  roadhouse,  I 
was  in  possession  of  the  roadhouse  myself  and  con- 
ducting it.  Al  had  given  up  possession  and  threw 
up  his  deal  with  me. 

Q.  If  there  had  never  been  any  attachment,  you 
would  have  gone  on  working  for  $100  per  month  ? 

A.  Yes,  sir. 
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Q.  And  that  would  have  been  the  extent  of  your 
profit?        A.  Yes,  sir. 

Q.  You  would  have  worked  for  $100  per  month 
for  the  next  three  months  ?        A.  Yes,  sir. 

Q.  So  all  you  lost  from  August  to  November  w^as 
$100  per  month  by  reason  of  the  attachment? 

A.  And  the  value  of  the  horses,  the  rent  of  the 
horses. 

Q.  But  what  you  lost  personally,  by  your  own 
services,  w^as  a  chance  to  work  for  $100  ? 

A.  Putting  it  on  a  personal  basis,  yes,  sir. 

Q.  And  you  consider  you  lost  $2.00  a  day  on  each 
horse  ?        A.  Yes,  sir. 

Q.  What  w^ere  your  sales  the  first  year  you  w^ere  in 
that  business  up  there  at  Chititu,  the  first  year  you 
were  working  there  f        A.  The  actual  cash  sales  ? 
[123—106] 

Q.  Yes. 

A.  Well,  it  was  close  on  to — from  September  first 
until  January  first,  1908,  as  near  as  I  can  recollect, 
it  was  in  the  neighborhood  of  $1,800,  cash  sales. 

Q.  And  what  were  the  sales  during  the  year  1908  ? 

A.  Why,  something  like  $2,800. 

MR.  DONOHOE.— He  can  look  at  the  cash-book 
to  refresh  his  memory  ? 

By  the  COURT.— Yes. 

MR.  RITCHIE.— I  want  to  know  the  exact  facts 
as  near  as  we  can  get  them.  I  believe  we  will  ask  to 
have  that  book  introduced  as  an  exhibit. 

By  the  COURT. — Very  well,  it  may  be  received 
and  marked  Defendant's  Exhibit  Number  4.  (It  is 
so  marked.) 
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The  WITNESS. — This  includes  some  furs  he 
shipped  out  during  this  time  too ;  I  will  have  to  do  a 
little  figuring  here,  but  the  cash  sales — ^that  includes 
the  furs  left  on  hand  there  by  Mr.  Wilson  too — 
$2,794.02. 

Q.  That  was  the  entire  cash  receipts  % 

A.  Yes,  sir,  and  that  includes  the  furs. 

Q.  Now  how  much  in  1909?        A.  $2,629.63. 

Q.  How  much  in  1910,  when  you  closed  the  store  ? 

A.  $4481.41. 

Q.  That  would  be  a  total  of  $11,700'.  % 

A.  Yes,  sir. 

Q.  At  what  profit  did  you  sell  those  goods  ? 

A.  Well,  we  based  the  sales  at  Valdez  prices  and 
15ff  a  pound  and  freight  added. 

Q.  At  what  profit  over  the  inventory  % 

A.  I  didn't  figure  that,  to  be  exact. 

Q.  About  what  percentage  of  advance  over  the  in- 
ventory?    [124—107] 

A.  About  25  % — 20%  if  I  recollect  right ;  that  was 
the  actual  basis  as  it  was  figured  out. 

Q.  About  what  were  those  furs  sold  for,  as  near 
as  you  can  tell ;  there  is  a  dispute  between  Mr.  Dono- 
hoe  and  myself  as  to  what  you  said  about  that  $1,800 ; 
I  understood  you  to  say  you  took  in  about  $1,800  in- 
cluding what  you  took  in  for  furs  left  by  Mr.  Wil- 
son ? 

A.  No,  there  is  $2,794.02,  that  is  in  1908— that  in- 
cludes the  furs  the  value  of  the  furs,  of  Wilson's — I 
have  some  here,  personally,  furs  I  got  myself ;  this  is 
the  value  of  the  furs  Wilson  left  there — $893.64  and 
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the  value  of  my  own  furs  is  $123. 

Q.  How  much  did  you  sell  for  the  Carstens,  that  is 
out  of  the  Carstens  stock — the  furs  left  by  Wilson  be- 
longed to  Carstens,  that  was  in  stock? 

A.  Yes,  sir. 

Q.  What  did  you  sell  between  the  first  of  Septem- 
ber 1907,  and  the  end  of  the  j^ear  that  belonged  to  the 
Carstens  business,  that  is,  the  Nizina  Trading  Com- 
pany business  ? 

By  the  COURT. — It  would  be  approximately 
$2,000  would  it  not? 

A.  Practically  that — a  little  less,  about  $1,800. 

By  The  COURT.— Between  18  and  $1900,  then? 

MR.  RITCHIE.— Yes,  sir. 

Q.  It  would  be  between  1,500  and  $2,000? 

A.  Yes,  sir. 

Q.  During  the  three  years  you  were  there  you  took 
in  something  like  $11,  500?        A.  Yes,  sir. 

Q.  Was  any  of  that  ever  remitted  to  Carstens  ? 

A.  I  couldn't  say  as  to  that,  I  don't  know^  anything 
about  it. 

Q.  It  was  all  turned  over  to  Al  ? 

A.  Yes — I  don't  believe  it  was,  to  tell  vou  the 
truth;  it  was  [125 — 108]  reinvested  in  the  busi- 
ness. 

Q.  It  was  all  turned  over  to  Al? 

A.  Yes,  sir. 

Q.  Except  the  $3,800  you  had  when  you  quit? 

A.  Yes,  sir. 

Q.  And  you  ultimately  turned  that  over  to  Al? 

A.  1  ultimately  turned  that  over  to  Al,  but  my 
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understanding  was — 

Q.  Go  ahead. 

A.  My  understanding  was  it  was  to  be  reinvested 
in  the  business. 

Q.  In  all  your  business  up  there,  Al  did  the  finan- 
ciering ? 

A.  Yes,  sir — I  didn't  pay  much  attention  to  it. 

Q.  When  you  left  Chititu  in  1910  what  was  the 
value  of  the  stock  that  was  left — how  much  of  it  re- 
mained there  ? 

A.  I  don't  know  as  to  that,  I  couldn't  sav  the  exact 
value  of  it. 

Q.  Was  it  pretty  well  gone  at  that  time? 

A.  In  certain  lines  it  was  and  other  lines  it  was 
not. 

Q.  There  was  considerable  stock  left  even  then? 

A.  Yes,  sir. 

Q.  What  has  become  of  it  since"? 

A.  I  don't  know;  part  of  it  was  sold  and  part  of  it 
is  there  yet  and  part  of  it  got  old  and  had  to  be 
chucked  out.  The  only  thinks  of  any  real  value, 
what  you  could  say  was  salable  stuff,  was  the  flour 
and  the  milk,  that  is,  the  Eagle  milk;  the  Carnation 
milk,  you  know  the  condition  of  that;  after  it  is  there 
a  few  years  it  freezes  once  or  twice  and  spoils  and 
sours.  The  fruit  was  all  this  old  style — it  was  put 
up  in  the  old  style,  in  gunnysacks  or  canvas  bags 
and  you  can  imagine  the  condition  of  that  when  it 
has  laid  under  canvas,  under  a  canvas  roof,  etc. — 
and  it  wasn't  a  first-class  article  in  the  first  place, 
and  the  same  way  with  hams  and  bacon  and  lard 
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and  butter — you  can  imagine  [126 — 109]  the  state 
of  that  after  five  or  six  years;  the  brine  had  practi- 
cally run  off  the  butter  and  you  can  imagine  the 
state  of  that;  a  whole  lot  of  the  stuff  was  sold  for 
dog  feed. 

Q.  As  I  understand  it,  the  inventory  show^ed 
something  like  $30,000  wholesale,  and  freight,  in 
1907? 

A.  Perhaps  it  did — I  don't  know  that  to  be  a  fact, 
but  I  will  admit  that  on  the  face  of  it. 

Q.  And  you  sold  at  a  profit  of  25%  $9,000  worth 
out  of  the  inventory,  leaving  approximately  $20,000 
w^orth  of  the  inventorv — now  w^hat  became  of  that 
$20,000  w^orth — did  it  appreciate  or  depreciate  in 
value,  was  it  wasted  or  was  a  large  part  of  it  sold? 

A.  As  to  that  I  couldn't  say;  as  I  said  before,  there 
is  some  of  it  left,  some  was  sold  for  dog  feed  and  some 
of  it  was  thrown  out  in  various  ways. 

Q.  Your  salary  for  the  three  years,  from  1907  to 
1910,  was  $4,500?        A.  Practically,  yes. 

Q.  And  you  sold  $11,500  w^orth  of  stuff,  so  that 
there  is  about  $7,000  besides  your  salary  which  you 
were  holding  at  that  time  or  had  turned  over,  but 
while  you  w^cre  still  holding  the  $3,800  there  was 
$7,000  that  you  had  turned  over  to  Al  from  time  to 
time?        A.  Yes,  sir. 

Q.  And  as  far  as  you  know,  nothing  was  ever  re- 
mitted outside? 

A.  Not  as  I  know  of;  the  money  was  reinvested  in 
new  stock  and  put  into  the  bushiess  again.  Take  the 
first  year,  1908  and  9,  that  money  was  put  into  new 
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stock  and  went  back  into  Chititu. 

Q.  And  yet  all  this  time  the  stock  was  largely  de- 
preciating?       A.  Largely  depreciating,  yes,  sir. 

Q.  Now,  is  it  not  a  fact  that  you  started  out  as 
you  say  in  1907  ;[127 — 110]  to  work  for  a  salary 
of  $1,500  a  year  and  that  you  never  got  anything  out 
of  it  but  your  board,  but  that  all  the  money  was 
being  taken  over  by  Al  and  used  in  ways  you  knew 
nothing  about,  and  that  he  was  investing  in  a  great 
many  other  things,  and  was  spreading  out  as  a  great 
many  men  do,  trying  to  get  ahead  in  this  country, 
and  you  couldn't  see  that  you  Avere  getitng  any  thing- 
out  of  it  but  your  board  and  you  demanded  an  in- 
terest in  the  thing  and  you  then  became  a  partner 
instead  of  working  for  a  salary? 

A.  No,  I  demanded  my  money  at  the  end  of  1910. 

Q.  And  yet  at  the  end  of  six  years  you  turned 
everything  over  to  him — from  1907  to  1913,  when 
you  got  the  bill  of  sale,  you  were  working  for  your 
board — turned  over  all  the  money  practically  to  Al, 
and  yet  had  no  interest  in  the  business? 

A.  I  had  no  interest  in  the  business.  I  don't  be- 
lieve in  lawsuits.  The  court  is  the  last  place  I  would 
go  to  if  I  had  my  say  about  it.  Sometimes  a  man  is 
forced  to;  when  driven  in  a  corner  he  has  got  to  fight; 
and  I  went  to  him  and  tried  to  make  a  settlement  at 
different  times  with  him  and  demanded  my  money, 
but  if  I  went  through  Vvith  it  it  would  cause  a  worse 
spreading  out  than  it  has  now,  and  I  thought  the  best 
way  as  long  as  I  was  in  it  was  to  try  to  get  along  and 
get  my  money  out  of  it  in  a  satisfactory  manner, 
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where  it  wouldn't  cripple  every  one  and  myself  too, 
and  I  wouldn't  get  anything  out  of  it  or  anyone  else 
if  it  got  into  the  court. 

Q.  You  told  me  yesterday  that  in  the  fall  of  1910 
you  had  $3,800  in  3'our  possesison  and  more  than  that 
was  due  you  for  wages?        A.  Yes,  sir. 

Q.  But  Al  forced  it  out  of  you  ?        A.  Yes,  sir. 

Q.  Do  you  wish  to  be  understood  as  saying,  when 
you  had  at  least  [128 — 111]  that  amount  due  as 
wages,  you  turned  it  over  to  Al  who  had  never  paid 
you  anything  but  your  board  and  went  to  work  for 
him  in  the  logging  camp  and  building  a  roadhouse, 
still  went  to  work  for  him  and  gave  him  back  the 
$3,800? 

A.  I  looked  at  it  in  this  light;  he  came  at  it  in  this 
way  and  perhaps  you  can  understand  things.  He 
says,  '^I  put  you  in  here' — at  the  time  we  had  a  kind 
of  rumpus — ^*You  were  broke,"  he  says,  ^*and  I  put 
vou  in  Iiere  and  <>ave  vou  a  chance  to  make  this 
money,  and  now,"  he  says,  ^Svhen  you  have  made 
this  moncv  and  there  is  a  chance  to  make  monev — 
this  has  been  a  losing  proposition"  he  says  to  me — 
^^you  draw  out,  take  your  money,"  he  says,  ^^and 
leave  me  in  the  lurch  with  Carstens  and  the  whole 
thing  on  my  hands — you  take  your  money  and  go  off; 
when  a  man  comes  at  vou  that  wav,  what  are  vou 
going  to  do? 

Q.  You  knew  most  men  would  say,  ''If  I  am  going 
to  take  a  chance  on  the  money,  I  want  a  share  in  the 
profits" — is  that  what  you  said? 

A.  No,  sir,  it  certainly  is  not. 
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Q.  You  stand  then  on  your  proposition,  that  at 
no  time  were  you  a  partner  of  Al  Fagerberg? 

A.  I  certainly  do. 

Q.  That  you  worked  for  him  for  six  years,  for  him 
and  some  more  or  less  visionary  partner  of  his  in 
Seattle,  whom  you  never  saw  and  never  corresponded 
with?        A.  Yes,  sir. 

Q.  You  never  got  any  money  out  of  either  of  them, 
but  your  board;  he  owes  you  $3,800  which  you  gave 
back  and  you  never  had  any  business  interest  in  the 
possible  profits  of  this  vast  ramification  of  business 
that  Al  was  trying  to  transact  ? 

A.  Not  a  bit;  at  that  time  I  was  aware  of  the 
Carstens  Packing  Co.  [129—112]  in  1910— and 
my  brother  will  admit  then  I  did  not  want  to  have 
nothing  at  all  to  do  with  the  Carstens  Packing  Co.  only 
on  a  wage  proposition  and  I  wouldn't  go  into  business 
with  them  at  all,  under  any  consideration ;  if  I  knew 
they  were  in  a  concern  I  w^ould  get  out,  believe  me, 
before  they  got  a  chance  to  hook  me. 

Q.  That  was  your  attitude  toward  them  in  1910? 

A.  That  was  my  attitude  toward  them  in  1910. 

Q.  But  you  worked  for  them  three  years  after- 
wards without  wages? 

A.  Yes,  I  did,  out  of  consideration  for  my  brother 
— that  was  the  facts  of  it. 

Q.  Now,  you  know  nothing  about  this  shipment 
of  goods  by  Carstens  in  the  spring  of  1914,  except 
that  they  were  received  there  and  you  helped  freight 
most  of  them  into  the  Chititu? 

A.  That  is  all  I  know  in  fact  about  them. 
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Q.  Do  you  know  what  part  of  them  went  into  the 
Blackburn  store?        A.  I  do  not. 

Mr.  RITCHIE.— That  will  be  all  at  this  time. 

Redirect  Examination. 
(By  Mr.  DIMOND.) 

Q.  Now,  I  think  you  have  made  a  mistake,  or  I 
misunderstood  you,  concerning  the  amount  you  took 
in  in  the  store  at  Chititu  between  1907  and  1910.  Do 
I  understand  you  rightly  that  you  took  in  $1,800 
from  September,  1907,  to  January,  1908,  January  1st, 
1908? 

A.  To  December  31,  1908,  not  January  first,  1908. 

Q.  How  much  is  that? 

A.  This  includes  the  furs— it  is  $2,794.02, 

Q.  That  is  betw^een  September  1, 1907,  and  Decem- 
ber 31, 1908?        A.  Yes,  sir. 

Q.  Between  January  1, 1909,  to  December  31, 1909? 
[130—113] 

A.  This  is  January  first  to  September  9,  1909 — 
$2,629.63. 

Q.  Now,  go  from  that  date  on  to  the  fall  of  1910? 

A.  $4,481.41. 

Q.  Making  a  total  of  $9,905.06  instead  of  $11,500 
— where  did  you  get  that  $1,800  item  from? 

Mr.  RITCHIE.— I  see  the  point— the  $1,800  should 
be  stricken  out. 

Q.  Do  you  know  how  nuich  of  the  stock  of  these 
goods  Avas  put  in  in  1908,  approximately? 

A.  No,  I  do  not. 

Q.  You  don't  know  the  amount  of  new  stock  put 
in  in  anv  year?        A.  No,  sir. 


142  F.  R.  Brenneman  et  al. 

(Testimony  of  H.  M.  Fagerberg.) 

Q.  But  you  did  bring  in  new  stock  ? 

A.  Yes,  sir. 

Q.  Now,  this  inventory  of  $30,000  made  in  1907, 
upon  which  you  seem  to  be  very  uncertain  about — 
what  did  you  base  that  inventory  on,  if  you  know  *? 

A.  It  was  just  upon  their  prices,  their  selling 
prices  at  that  time. 

Q.  Were  the  prices  afterwards  materially  reduced, 
or  reduced  at  all  ?        A.  Yes,  sir. 

Q.  They  were  reduced  about  50%,  were  they  not? 

A.  About  33%  I  think — that  is  what  I  figured 
on  all  the  way  through. 

Q.  About  what  part  of  this  stock  became  worthless 
and  had  to  be  thrown  away,  do  you  know  how  much 
there  was? 

A.  There  was  several  cases  of  butter  if  I  remem- 
ber right,  something  like  half  a  dozen  cases  of  butter 
— the  butter,  lard,  hams  and  bacon  were  practically 
all  sold  for  dog  feed  and  the  Carnation  milk  w^as 
chucked  out;  there  was  corned  beef  and  such  as  that 
that  was  thrown  out;  herring  was  thrown  out. 
There  is  dried  [131 — 114]  fruit  still  in  there  yet, 
several  hundred  pounds  yet.  I  think  perhaps  the 
whole  bunch  of  dried  fruit  is  there  yet — it  is  wormy. 
There  was  graham  flour;  quite  a  bit  of  that  was  un- 
salable and  sold  for  dog  feed. 

Q.  You  stated  that  the  principal  articles  of  value, 
practically  the  onh^  articles  of  value,  were  flour  and 
Eagle  milk? 

A.  That  is,  that  were  salable — that  you  could  sell. 

Q.  What  about  the  hardware? 
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A.  There  is  no  sale  for  that  and  practically  all  the 
hardware  is  there  yet. 

Q.  Do  you  know  what  that  hardware  mventoried^ 

A.  Xo,  I  couldn't  give  it  offhand. 

Q.  You  have  no  idea?        A.  No. 

Q.  What  about  those  liquors — what  w^ould  they 
inventory  ? 

A.  I  forget  the  exact  inventory  of  them. 

Q.  You  have  a  very  large  quantity  of  liquors  in 
there  yet? 

A.  There  is  quite  a  bit  in  there  yet,  yes,  sir. 

Q.  What  became  of  the  rest  of  it? 

A.  I  gave  a  big  lot  of  it  away. 

Q.  You  gave  some  to  me? 

A.  Yes,  I  gave  some  to  different  people  that  came 
along;  I  would  set  out  the  bottle  and  give  them  a 
drink. 

Q.  In  what  condition  w^as  this  butter? 

A.  Bad  condition. 

Q.  Now,  concerning  these  billheads — were  the 
Fagerberg  Brothers  billheads  the  only  ones  you 
used  ?        A.    No. 

Q.  What  else  were  used  ? 

A.  The  old  Nizina  Trading  Co.  and  other  blanks 
and  one  thing  and  another  like  that.     [132 — 115] 

Q.  Who  made  out  the  bill  for  the  Victor  Olsen  ac- 
count, do  you  recollect? 

A.  I  believe  mv  brother  did;  I  had  nothing'  to  do 
with  that. 

Q.  Now,  why  is  it  that  you  deposited  money  in 
the  names  of  both  vourself  nnd  vour  brother? 
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A.  I  carried  an  account  in  my  own  name  for  the 
reason  that  I  had  to  have  something  where  I  could 
make  change.  There  was  no  cash  in  the  country,  it 
was  practically  all  checks,  when  a  man  came  in  and 
paid  his  bill,  I  would  make  out  his  bill  and  make  out 
my  own  check  to  cover  the  balance  and  that  kept 
the  cash  in  the  country  and  was  a  convenient  w^ay  of 
doing  it;  what  I  didn't  need  I  put  in  my  brother's 
name. 

Q.  Now,  you  had  considerable  difficulty  with  Al; 
he  collected  the  money  for  six  years  and  you  never 
did  anything  as  you  have  stated  until  1913.  How 
did  vou  come  to  do  business  with  him  in  1914?  You 
have  stated  at  various  times  during  the  course  of 
this  examination  that  you  worked  for  Al  during  all 
the  years  from  1907  to  1913  and  never  got  your  wages 
out  of  him.  Now,  with  that  fact  in  view,  how  did 
you  come  to  trust  him  so  far  as  to  do  any  business 
with  him  at  all  in  the  spring  of  1914  ?  What  did  you 
have  to  go  on?  What  was  your  reason  for  giving 
him  a  lease  of  all  this  property  and  taking  the 
chances  of  not  getting  anything  out  of  him? 

A.  When  he  came  back  in  the  spring  of  1914  with 
this  proposition  of  incorporation,  I  said — How  do  I 
know  that  you  are  representing  the  CarstensI  You 
claim  you  are?  ^^Well,"  he  says,' ^ Harry,  all  I  can 
say  is  this;  I  have  nothing  to  show"  you,  but  I  have 
a  carload  of  oats  down  here  that  I  have  to  pay  $1,500 
on;  if  I  draw  a  sight  draft  on  them  and  that  is  ac- 
cepted by  them  and  goes  through,  will  you  believe 
that  they  are  back  of  me  then";  and  I  says,  ''Yes," 
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and  he  drew  this  draft  and  sent  it  out  and     [133 — 
116]     it  went  through  and  he  got  the  carload  of  oats 
released  and  I  naturally  supposed  it  was  a  cinch. 

Q.  At  the  time  you  made  this  lease  to  him  as  you 
have  testified,  you  expected  that  it  would  last  only 
a  short  time  ? 

A.  I  didn't  expect  it  would  last  over  tw^o  months 
at  the  very  most. 

Q.  Why  was  it  that  this  property  that  was  w^orth 
about  ten  thousand  dollars,  why  were  you  willing 
to  sell  for  $7,0001 

A.  I  was  willing  because  I  wanted  to  go  outside. 
I  had  a  proposition  from  my  father.  He  has  con- 
siderable real  estate  around  Seattle  and  he  said  if 
I  could  get  a  little  cash  money  and  come  out  there, 
he  would  back  me  outside  and  I  wanted  to  get  out  and 
let  Al  and  Carstens  conduct  it  themselves. 

Q.  How  long  was  this  lease  to  run?  I  suppose  the 
lease  speaks  for  itself.  This  agreement  you  say  be- 
gan about  the  4th  day  of  March  ? 

A.  Yes,  sir — it  wasn't  actuall}^  written  up  until 
the  23d  day. 

Q.  The  duration  of  this  lease  shall  be  six  months — 
is  that  six  months  from  the  date  of  it  or  six  months 
from  the  4th  day  of  March? 

A.  The  4th  day  of  March. 

Q.  It  was  to  terminate  on  the  4th  day  of  Septem- 
ber at  all  events?        A.  Yes,  sir. 

Q.  Do  you  recollect  what  you  paid  for  those  horses 
that  were  attached?  A.  For  one  team  I  paid 
$285. 
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Q.  When  did  you  buy  them? 

A.  That  was  in  the  fall  of  1913. 

Q.  Are  horses  worth  more  or  less  in  the  fall  than 
they  are  in  the  spring'?        A.  Less.     [134 — 117] 

Q.  Considerably  less '^ 

A.  Considerably  less,  yes,  sir. 

Q.  Were  you  around  McCarthy  very  much  in  the 
spring  of  1914  after  you  leased  the  property  to  Al  ? 

A.  I  was  not,  no. 

Q.  Where  were  you  ? 

A.  I  was  on  the  Shushana  trail  most  of  the  time. 

Q.  You  were  packing  mail  in  there  and  freighting 
there?        A.  Yes,  sir. 

Q.  You  stated  on  cross-examination  that  it  took 
you  six  days  to  make  a  round  trip  with  the  mail  into 
the  Shushana  f 

A.  It  takes  a  little  longer  than  that. 

Q.  It  takes  about  six  days  to  go  one  way,  doesn't 
it?        A.  Yes,  sir,  that  is  one  way. 

Q.  That  is  what  you  meant?        A.  Yes,  sir. 
Q.  You  stated  you  put  up  a  sign,  See  Fagerberg, 
something  to  that  effect,  in  September — what  year 
w^as  that? 

A.  It  was  in  the  latter  part  of  1913  or  the  first  part 
of  1914,  I  am  not  positive  which ;  it  was  a  freighting 
sign. 

Q.  Now,  you  have  stated  on  your  cross-examina- 
tion to  Mr.  Ritchie  that  you  calculate  the  store  and 
the  fixtures,  and  I  think  the  stock  was  included  in  it, 
at  Nizina,  at  $2,000  and  in  spite  of  that,  you  agreed 
to  take  about  $500  for  it  when  Mr.  Wilt  was  up  there; 
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how  do  you  account  for  such  a  great  discrepancy 
between  the  real  value  and  the  amount  you  were 
willing  to  take  1 

A.  Well,  I  didn't  have  much  use  for  it  and  I  was 
willing  to  take  $500.  I  thought  I  could  use  the  $500 
to  better  advantage  somewhere  else  than  I  could 
over  there. 

Q.  This  property  was  worth  what  you  could  get 
for  it?     [135—118] 

A.  Yes,  sir,  this  property  w^as  worth  w^hat  you 
could  get  for  it. 

Q.  Not  what  you  put  into  it?        A.  Yes,  sir. 

Q.  You  have  spoken  of  the  Borger-Struck  mill 
and  of  an  interest  in  it — what  is  your  interest  in 
that.        A.  A  one-third  interest. 

Q.  And  some  of  these  liabilities  you  mention  are 

Q.  And  some  of  these  liabilities  you  mention  are 
against  that  mill?        A.  Yes,  sir. 

Q.  State  W'hether  or  not. there  are  any  entries  in 
that  book,  any  charges  made  against  J.  A.  Fagerberg 
for  your  wages?        A.  Yes,  sir,  there  is. 

Q.  Read  them. 

A.  February  20.  1908,  H.  M.  Fagerberg  Salary 
account  $95.95  and  then  it  coes  on  further  down  Mav 
20,  1908,  H.  M.  Fagerberg  Salary  account  $233.35. 

Q.  Was  that  to  apply  on  your  salary  of  $1,500? 

A.  Yes,  sir,  that  was  to  apply  on  my  salary  of 
$1,500. 

Q.  Are  these  the  only  items  that  appear? 

A.  Yes,  sir,  these  are  the  only  items  that  appear. 

Q.  Why  didn't  you  continue  to  keep  up  those 
items? 
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A.  I  wasn't  very  much  of  a  bookkeeper  and  just 
let  it  slide.  There  wasn't  much  doing  and  I  went  at 
it  in  a  different  way,  just  kept  the  actual  cash  sales 
and  transfered  it  through  the  bank  and  the  check 
stubs. 

Q.  The  defendant  introduced  in  evidence  here, 
Defendant's  Exhibit  Number  3;  it  is  a  check  made 
out  to  Fagerberg  Brothers  and  signed  E.  E.  Ritchie 
and  endorsed  on  the  back  Fagerberg  Brothers  by 
H.  M.  Fagerberg,  member  of  firm — Will  you  state 
how  that   check  came  to  be   endorsed  that  way? 

[i3e— 119] 

A.  This  check  was  handed  to  me  by  Mr.  Ritchie 
here  in  Valdez  one  trip  I  made  here  for  horses  to  go 
into  the  White  River  with  a  hunting  party;  I  was 
after  horses  at  the  request  of  my  brother.  At  the 
time  I  left  there  he  gave  me  $50  and  he  says,  ^^Go 
out  and  get  five  horses  to  take  this  party  in  and 
don't  come  back  without  them  and  go  anywhere  you 
can  get  them";  and  I  went  to  Chitina  and  tried  to 
get  horses  from  ISTafsted  and  couldn't  get  them  and 
I  came  in  here  on  this  $50'  he  gave  me  and  I  met  Mr. 
Ritchie  on  the  street  here  in  Valdez  and  he  says,  ^^By 
the  w^ay,  I  have  a  little  money  here  for  you  on  the 
Victor  Olsen  account";  as  near  as  I  can  recollect  he 
says  he  had  been  having  some  business  with  Al  on 
it;  and  I  says,  ^'All  right,  it  will  come  in  handy,"  and 
I  went  up  to  this  office  and  he  gave  it  to  me — made 
it  out  Fagerberg  Brothers.  I  went  to  the  bank  and 
handed  it  in  to  the  cashier  of  the  Blum  Bank — I 
don't  know  the  gentleman,  never  done  business  with 
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the  Blum  Bank  up  to  that  time;  and  I  endorsed  it 
Fagerberg  Brothers  and  he  handed  it  back  to  me  and 
he  said,  ^^Are  you  a  member  of  the  firm"?  ^^Well," 
I  says.  ''I  don't  know  whether  I  am  or  not/'  but  I 
says,  ^'I  will  take  a  chance  of  signing  it,"  and  he 
says,  *'You  had  better  sign  it  that  way"  and  I  en- 
dorsed it  Per  H.  M.  Fagerberg  Member  of  firm,  be- 
cause I  neded  the  money  on  my  expenses  going  back. 
It  was  an  account  of  Al  Fagerberg,  my  brother;  the 
money  was  used  for  roadhouse  expenses,  shoeing  of 
horses  at  Chitina  and  the  paying  of  the  railroad  fare 
for  the  horses  from  Chitina  to  McCarthy.  Next 
morning  I  went  on  the  road  and  never  paid  any  more 
attention  to  it. 

Q.  Did  he  refuse  to  pay  the  money  unless  you  did 
endorse  it  that  way? 

A.  That  is  what  he  did  he  handed  it  back  to  me  and 
asked  me  to  endorse  it  that  way.     [137 — 120] 

Recross-examination  bv  Mr.  RITCHIE. 

Q.  Who  was  the  teller  that  paid  you  that  check 
under  those  circumstances? 

A.  I  didn't  know  the  gentleman. 

Q.  Do  you  know  whether  he  is  in  the  bank  now^? 

A.  I  couldn't  say,  I  was  not  dow-n  there  and  don't. 
know\ 

Q.  Was  it  J.  W.  Gilsen,  or  are  you  familiar  with 
the  bank  now?        A.  No. 

Q.  You  couldn't  say? 

A.  I  couldn't  say,  I  don't  know. 

Q.  That  mill,  you  say  you  owned  one-third  of  it; 
who  owns  the  other  two-thirds? 
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A.  Struck  and  Borger. 

Q.  When  you  bought  these  horses,  what  year  was 
that,  1913  f        A.  Yes. 

Q.  Where  did  you  get  the  mone}^  to  buy  them? 

A.  Money  I  made  myself  since  I  got  the  business. 

Q.  After  you  got  the  bill  of  sale  you  held  all  the 
money?        A.  Yes,  I  held  all  the  money. 

Q.  You  testified  yesterday  that  you  understood  all 
those  years,  from  1907  to  1913,  that  there  was  a  part- 
nership of  some  kind  between  your  brother  and  the 
Carstens  Packing  Company  ?        A.  Yes,  sir. 

Q.  And  that  the  Carstens  Packing  Co.  owned  a 
half  interest  in  the  business? 

A.  To  that  effect;  yes,  sir. 

Q.  That  was  your  understanding? 

A.  That  was  my  understanding. 

Q.  Did  you  ever  make  an  effort  to  get  a  bill  of 
sale  from  the  Carstens  Packing  Co.  for  half  of  it? 

A.  Me?     [138—121] 

Q.  Yes — you  took  a  bill  of  sale  from  Al  for  the 
whole  of  it;  in  the  summer  of  1913  you  accepted  and 
13laced  on  file  a  deed  or  bill  of  sale  for  the  whole  of 
this  property  which  Al  Fagerberg  said  he  owned  in 
the  District  of  Alaska;  it  was  a  bill  of  sale  covering 
the  whole  of  it,  but  you  say  you  knew  that  the 
Carstens  Packing  Co.  owned  half  of  it — have  you 
ever  made  an  effort  to  get  a  bill  of  sale  for  that,  for 
their  half,  or  get  from  them  an  acknowledgment  that 
Al  Fagerberg  was  authorized  to  make  it? 

A.  No,  I  have  not;  when  this  thing  was  turned 
over  to  Al,  the  whole  thing  was  deeded  over  to  him. 
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As  I  understood  the  proposition,  it  had  been  turned 
over  to  him  and  he  was  representing  them;  they  said, 
^^Take  it  and  do  the  best  you  can  with  it,"  and  my 
understanding  of  the  proposition  between  him  and 
them  was,  that  he  was  to  split  up  half  with  them, 
if  he  could  make  it  go — they  relied  upon  him  to  pull 
them  out  of  a  bad  mess  and  they  turned  the  whole 
thing  over  to  him.  I  was  dealing  with  him.  If  I 
had  gone  to  Carstens  with  any  kind  of  a  proposition 
at  all,  he  would  have  referred  me  back  to  Al — Al  was 
handling  that  end  of  the  business — ''You  go  and  deal 
with  Al,"'ffiat  is  the  answer  I  would  have  got  from 
Mr.  Carstens. 

Q.  Does  your  father  live  in  Seattle?        A.  Yes. 
Q.  Has  he  lived  there  all  these  years  ? 
A.  For  the  last  forty-five  years. 
Q.  Did  you  ever  write  to  him  and  ask  him  to  see 
Thomas  Carstens  or  the  Carstens  Packing  Co.  and 
find  out  where  you  stood  with  them  ? 

A.  No,  I  didn't  bother  my  father  about  it,  I  attend 
to  my  own  business — I  don't  bother  my  old  father 
about  it.     [139—122] 

Q.  Although  you  knew  that  the  Carstens  Packing 
Co.  had  a  half  interest  in  this  property,  you  didn't 
think  it  was  necessary  to  get  a  bill  of  sale  from  them 
or  any  statement  that  Al  Fagerberg  had  authority 
to  make  it?        A.  No,  I  did  not. 

Q.  You  took  Al's  word  for  it,  as  you  did  for  every- 
thing? 

A.  Al's  word  and  mv  understanding-  at  the  time 
of  the  conversation  botwoon  Al  and  Mr.  Mvers  on  the 
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boat  and  he  showed  me  the  bill  of  sale  at  that  time. 

Q.  When  did  you  get  the  interest  in  the  sawmill? 

A.  In  1913 — that  is  when  we  started  in  the  busi- 
ness of  the  sawmill. 

Q.  What  time  of  the  year? 

A.  Along  in  the  summer,  that  is  when  the  mill  was 
started  up. 

Q.  In  July?        A.  In  July. 

Q.  What  did  you  pay  for  the  interest? 

A.  It  was  gradually  worked  up;  the  mill  has  prac- 
tically paid  for  itself — it  is  paying  for  itself,  it  is  not 
paid  for  yet. 

Q.  You  didn't  have  to  put  up  any  money  in  ad- 
vance ? 

A.  No — I  borrowed  what  monev  there  was,  I  can 
show  that. 

Q.  Now,  you  say  that  in  1910  the  reputation  of  the 
Carstens  people  was  very  bad  up  in  that  country  and 
as  far  as  you  knew  you  wouldn 't  trust  them  for  an\' - 
thing — from  what  did  you  get  that  impression? 

A.  The  surrounding  country. 

Q.  Do  you  mean  by  something  somebody  had  told 
you? 

A.  To  a  certain  extent  and  their  dealings  in  other 
ways;  I  was  afraid  of  them. 

Q.  But  you  kept  on  working  for  them  for  several 
years  afterwards? 

A.  To  a  certain  extent;  you  can  put  it  that  way — 
it  wasn't  out  of  [140 — 123]  consideration  for  the 
Carstens  Packing  Company. 

Q.  What  particular  things  did  the  Carstens  Pack- 
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ing  Company  do  to  you  that  caused  you  to  have  such 

a  bad  opinion  of  them*?        A.  Nothing  particular. 

Q.  They  had  left  a  $30,000  stock  of  goods  up  there 
in  the  custody  of  yourself  and  brother  for  three  years 
and  had  not  received  a  cent  for  them — is  that  what 
caused  you  to  be  so  hostile  to  them"? 

A.  No,  not  necessarily;  it  was  their  way  of  doing 
business  I  didn't  like. 

Q.  You  say  you  did  the  business  with  them  wholly 
through  your  brother  and  never  attempted  to  get  into 
any  communication  with  them  directly  ? 

A.  No,  but  he  got  his  instructions  from  the  Gars- 
tens,  believe  me — he  went  out  every  fall. 

Q.  Do  you  know  what  those  instructions  were? 

A.  To  a  certain  extent  I  do. 

Q.  From  what? 

A.  Just  by  his  conversation  and  by  some  letters 
that  came  up  there  later  from  Mr.  Carstens. 

Q.  You  have  seen  letters  from  Mr.  Carstens? 

A.  I  have,  to  him. 

Q.  Have  you  them  in  your  possession? 

A.  No,  I  have  not. 

Q.  Do  you  know  whether  Al  has  them? 

A.  He  has  some  of  them;  thc}^  will  come  up  later 
on. 

Q.  At  the  time  this  attachment  was  made  and  for 
a  year  or  two  beforehand,  is  it  not  true  that  around 
McCarthy  and  Blackburn,  in  that  country,  you  were 
imiversally  known  as  Fagerberg  Brothers? 

A.  To  a  certain  extent,  yes.     [141 — 124] 

Q.  And  is  it  not  a  fact  that  your  neighbors  up 
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there  dealt  with  you  as  Fagerberg  Brothers  % 

A.  To  a  certain  extent,  yes ;  a  good  many  of  them, 
however,  were  aware  of  the  fact  how  it  stood,  some 
of  them. 

Q.  Wasn't  it  generally  understood  that  Fagerberg 
Brothers  owned  the  freighting  business  and  road- 
house  and  were  running  it  together'? 

A.  Yes,  that  is  the  way  it  was  understood. 

Mr.  RITCHIE.— That's  all. 

Witness  excused.     [142 — 125] 

[Testimony  of  J.  A.  Fagerberg,  for  Plaintiflf.] 

J.  A.  FAGERBERG,  called  and  sworn  as  a  witness 
in  behalf  of  the  plaintiff,  testified  as  follows: 
Direct  Examination  by  Mr.  DONOHOE. 

Q.  Your  name  is  J.  A.  Fagerberg?        A.  Yes,  sir. 

Q.  You  are  commonly  known  in  this  vicinity  as 
Al  Fagerberg?        A.  Yes,  sir. 

Q.  You  were  defendant  in  an  action  brought  in 
this  Court  last  July  by  the  Carstens  Packing  Com- 
pany, a  corporation?        A.  Yes,  sir. 

Q.  That  is  the  action  in  which  the  writ  of  attach- 
ment was  levied  on  the  property  involved  in  this  con- 
troversy?       A.  Yes. 

Q.  Are  you  acquainted  with  Mr.  Thomas  Cars- 
tens?        A.  Yes,  sir. 

Q.  He  is  president  of  the  Carstens  Packing  Com- 
pany ?        A.  Yes,  sir. 

Q.  How  long  have  you  known  him  ? 

A.  Ten  or  twelve  years;  that  is,  personally  and 
intimately  acquainted  with  him  for  ten  or  twelve 
years — I  have  known  him  for  the  last  thirty  years. 
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Q.  And  are  you  acquainted  with  Mr.  Prater,  the 
treasurer  and  secretary  of  the  Carstens  Packing 
Company?        A.  Yes,  sir. 

Q.  How  long  have  you  know^n  Mr.  Prater? 

A.  About  tw^elve  years. 

Q.  Did  you  have  any  business  relations  with  Mr. 
Prater  in  1906? 

A.  Yes,  Mr.  Prater  was  a  partner  of  mine  in  1906. 

Q.  To  what  extent? 

A.  He  had  a  half  interest  in  a  bunch  of  cattle  I 
took  to  Fairbanks —  [143 — 126]  an  interest, 
rather;  he  got  a  quarter  of  the  profits  and  I  got 
three-quarters. 

Q.  And  that  partnership  was  terminated  w^hen? 

A.  When  I  went  out  in  the  fall  of  1906,  sometime. 

Q.  Now%  in  1907,  did  you  have  any  business  nego- 
tiations with  Mr.  Prater  representing  the  Carstens 
Packing  Company  in  regard  to  the  store  at  Chititu, 
Alaska,  know^n  as  the  Nizina  Trading  Company 
store  ?        A.  Yes,  I  did. 

Q.  Just  state  the  conversation  had  at  that  time? 

A.  Well,  I  came  down  to  the  office  one  morning— 

Q.  This  conversation  took  place  in  the  City  of 
Seattle,  at  the  office  of  the  Carstens  Packing  Com- 
pany ? 

A.  Yes,  sir.  I  came  down  to  the  office  one  morn- 
ing and  Bill  said  to  me — that  is  Mr.  Prater — 
^* Where  arc  you  going  this  summer;  better  let  me  go 
in  with  you  and  go  into  Fairbanks."  I  said,  *'I 
think  I  will  go  alone,  take  a  small  bunch  of  cattle 
and  go  into  the  copper  country."     The  railroad  is 
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building  np  there  and  I  says,  ''There  is  a  chance  to 
do  a  meat  business  there  and  would  rather  go  alone." 
He  says,  ''By  the  way,  you  know^  Myers;  well,"  he 
says,  "He  has  got  that  old  stock  in  there  and  they 
owe  the  firm  six  or  seven  thousand  dollars  and  Wil- 
son is  going  to  quit  and  I  would  like  to  have  you  take 
hold  of  it  and  do  something  with  it." 

Q.  What  company  or  firm  did  he  refer  to? 

A.  The  Nizina  Trading  Company  owing  five  or  six 
thousand  dollars  to  the  Carstens  Packing  Company. 

Q.  In  response,  what  did  you  say? 

A.  I  said,  "I  don't  care  to  go  in  there  myself,  there 
aint  enough  in  it  for  me,  but  I  have  a  brother  and 
will  talk  it  over  with  liim  and  if  he  wants  to  under- 
take it,  why,  I  will  help  him  with  [144 — 127]  it 
and  see  that  it  goes  through  all  right." 

Q.  You  had  a  business  of  your  own? 

A.  Yes,  sir. 

Q.  What  was  that  business? 

A.  I  was  shipping  cattle  in  the  summer  time  up 
into  the  copper  country  and  in  the  summer  of  1906 
into  Eairbanks. 

Q.  Driving  the  cattle  through  the  country  and  sell- 
ing them  where  you  could?        A.  Yes,  sir. 

Q.  Did  you  again  have  a  talk  with  Mr.  Prater  on 
this  subject? 

A.  Yes,  I  had  a  talk  with  him  afterwards,  after  I 
saw  Harry  and  I  told  him  Harry  would  take  it,  but 
I  said,  "I  won't  have  anything  to  do  with  Tom 
Carstens  or  Myers  on  the  proposition,  but  I  will  leave 
it  to  you  and  the  Carstens  Packing  Company  and 
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I  want  a  bill  of  sale  for  the  old  Nizina  Trading  Com- 
pany stock  and  want  full  power  to  handle  it  as  I  wish 
and  will  do  the  best  I  can  to  get  something  out  of  it." 

Q.  What  was  said  in  that  conversation  about  the 
salary  that  H.  M.  Fagerberg  was  to  have? 

A.  He  said  that  the  salary  would  be  the  same  as  he 
paid  Wilson,  $1,500  a  year. 

Q.  And  after  the  salary  was  paid,  if  there  were  any 
profits,  what  was  to  become  of  those? 

A.  If  we  made  anythinsr  out  of  the  deal,  for  my 
part  of  looking  after  it,  I  was  to  get  half  and  they 
were  to  get  half. 

Q.  Who  do  you  mean  by  they? 

A.  The  Carstens  Packing  Company. 

Q.  Now,  the  night  you  were  sailing  from  Seattle 
with  your  cargo  of  cattle,  did  Mr.  Myers  or  the 
Nizina  Trading  Company  deliver  to  you  any  paper 
on  board  the  boat? 

A.  Yes,  sir,  that  was  just  a  little  before  I  was 
starting  to  load  [145 — 128]  the  cattle  and  after  I 
got  through,  he  came  around  and  took  me  into  the 
stateroom  where  Harry  was  and  he  delivered  to  me 
the  bill  of  sale  and  I  told  him  before  Harry,  ^^I  am 
not  responsible  in  any  way  for  this  old  Nizina  Trad- 
ing Company  stock  but  will  do  the  best  I  possibly  can 
with  it." 

Q.  You  and  Harry  came  up  on  that  boat? 

A.  Yes,  sir. 

Q.  And  you  landed  your  cattle  where  ? 

A.  Valdez. 

Q.  And  you  took  them  in  over  the  trail? 
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A.  Yes,  sir. 

Q.  When  you  reached  the  Kotsina  River,  did  you 
have  any  further  negotiations  at  that  point  with  your 
brother  in  regard  to  him  taking  charge  of  the  Nizina 
store  for  you?        A.  Yes. 

Q.  State  what  that  was? 

A.  When  I  got  to  the  Kotsina,  at  Willow  Creek, 
I  began  to  find  out  I  had  too  many  cattle;  I  couldn't 
dispose  of  them  all  at  Kennecott,  and  I  figured  on 
Gray  taking  some,  but  he  had  a  shipment  of  his  own 
and  I  had  to  back  down;  that  is,  I  had  to  come  back 
out  of  the  country  with  the  cattle,  so  I  made  arrange- 
ments with  Harry  to  go  in  and  take  it  over  and  gave 
him  a  letter  to  Wilson  authorizing  him  to  receive  the 
stock  and  turn  the  thing  over  to  him. 

Q.  What  was  your  agreement  with  Harry  Fager- 
berg at  that  time,  if  any,  in  regard  to  his  wages'? 

A.  I  told  Harry  I  would  give  him  $1,500'  a  year 
and  ''you  do  the  best  you  can  out  of  that  old  stock 
in  there  and  keep  out  of  trouble — don't  get  into  any 
trouble  with  Esterly  and  Kernan  and  use  your  own 
name,  but  in  any  event  you  want  to  keep  out  of 
trouble. ' '  I  [146 — 129]  gave  him  his  instructions 
and  told  him  he  would  get  $150  per  month  in  the 
summer  and  $100  in  the  winter  or  $1,500  a  year  and 
he  could  have  what  furs  he  could  catch  or  anything 
that  way. 

Q.  What  did  you  say  to  him  in  case  the  profits 
or  sales  of  the  store  did  not  amount  to  $1,500 — what 
w^ould  become  of  his  wages? 

A.  If  there  wasn't  any  possible  chance  to  get  any- 
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thing  out  of  the  store,  I  would  guarantee  his  wages 
out  of  the  cattle  business — I  would  pay  it  out  of  my 
cattle  business. 

Q.  You  didn't  go  into  the  store  at  that  time? 

A.  No  sir. 

Q.  You  were  not  there  when  the  inventory  was 
taken  ?        A.  No,  sir. 

Q.  When  after  this  last  conversation  you  had  with 
H.  M.  Fagerberg  did  you  arrive  at  Chititu? 

A.  It  was  in  the  fore  part  of  February,  I  think,  in 
1908. 

Q.  What  w^as  the  occasion  of  your  going  there  t 

A.  I  simply  went  in  there  to  see  what  the  stock 
was  and  see  what  they  had  to  have  in  there  for  the 
summer  and  take  care  of  things,  look  after  it. 

Q.  How  long  did  you  stay  there? 

A.  I  think  I  was  there  one  day  to  rest  up. 

Q.  And  H.  M.  Fagerberg  was  then  in  charge  of  the 
stock?        A.  Yes,  sir. 

Q.  Did  you  take  in  the  year  1908,  take  any  stock 
of  new  goods  into  the  store,  at  your  own  expense? 

A.  Yes,  sir. 

Q.  State  the  amoimt,  if  any,  new  stock  of  goods 
you  added  to  the  stock,  the  old  stock,  in  the  year 
1908? 

A.  I  took  in  about  $800  worth  of  stuff  that  I  had 
taken  from  mv  own  monev,  taken  from  Valdez,  when 
I  came  out.     [147—130] 

Q.  Did  the  Carstens  Packing  Company  add  any 
new  stock  that  year?         A.  No,  sir. 

Q.  Tu  1909  was  tlic^re  any  new  stock  added  to  the 
old  stock? 
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A.  Yes,  I  took  in  something  like  $2,200,  in  that 
neighborhood. 

Q.  At  whose  expense*?        A.  My  own  expense. 

Q.  Did  the  Cars  tens  Packing  Company  add  any- 
thing to  the  old  stock  there  that  year? 

A.  No,  sir. 

Q.  In  1910  was  there  any  new  stock  added? 

A.  Yes,  sir. 

Q.  By  whom  and  at  whose  expense? 

A.  At  my  expense. 

Q.  About  how  much? 

A.  About  35  or  $3,600,  as  near  as  I  can  recollect. 

Q.  Did  the  Carstens  Packing  Company  or  the 
Nizina  Trading  Company  add  any  new  stock  that 
year?        A.  No,  sir. 

Q.  Up  to  1910',  how  much  was  the  greatest  amount 
of  new  stock  added  to  the  old  stock  at  your  own  ex- 
pense ? 

A.  Between  six  and  seven  thousand  dollars. 

Q.  Was  Harry  Fagerberg  up  to  this  time  paid  any 
part  of  his  wages  while  there?        A.  No,  sir. 

Q.  Did  you  pay  him  or  allow  him  any  wages  out 
of  the  returns?        A.  No,  sir,  I  did  not. 

Q.  What  became  of  the  money  that  Harry  Fager- 
berg received  for  the  sale  of  goods  there  up  to  this 
time  ? 

A.  It  was  turned  over  to  me  to  replenish  the  old 
stock.     [148—131] 

Q.  And  you  put  it  back  into  stock  ? 

A.  Yes,  sir. 

Q.  Did  you  each  year  during  1907,  1908,  1909  and 
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1910  make  trips  to  Seattle  ?        A.  Yes,  sir. 

Q.  Did  you  from  time  to  time  have  interviews  with 
IMr.  Prater  and  Tom  Carstens,  the  oflfieers  of  the 
Carstens  Packing  Company  ?        A.  Yes,  sir. 

Q.  Did  you  make  reports  to  them  in  regard  to  the 
affairs  of  the  Chititu  store?        A.  Yes,  sir. 

Q.  Did  you  ever  at  any  time  since  the  transaction 
lock  place  in  1907  have  any  other  or  different  ar- 
rangement or  arrangements  with  Thomas  Carstens 
or  the  Xizina  Trading  Company  or  the  Carstens 
Packing  Company  than  the  one  to  which  you  have 
testified?        A.  No,  sir. 

Q.  In  the  summer  of  1910  did  you  and  H.  M.  Fager- 
berg at  Chititu  have  some  controversy  or  argument 
regarding  the  payment  of  w^ages  due  to  H.  M.  Fa- 
gerberg? 

MR.  RITCHIE.— We  object  to  that  as  leading 

Q.  Did  you  have  any  conversation  about  the  wages 
due  to  H.  M.  Fagerberg  in  the  summer  of  1910? 

A.  It  was  the  fall  of  1910. 

Q.  In  the  fall  of  1910?        A.  Yes,  sir. 

Q.  State  what  that  conversation  was  as  near  as  you 
can  recollect  at  this  time  ? 

A.  I  had  been  out  along  the  Fairbanks  trail  and 
delivered  my  bunch  of  cattle  there  at  the  roadliouses 
and  came  back  here  and  instead  of  going  to  Seattle — 
[149—132] 

Q.  Tell  the  conversation  without  preliminaries? 

A.  The  conversation  was,  when  I  met  Harry  at 
Mile  182  we  had  a  genuine  right  to  scrap. 

Q.  This  was  in  the  fall  of  1910  ? 
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A.  This  was  in  the  fall  of  1910.  I  told  him  what  I 
w^as  going  to  do,  that  I  was  going  to  put  in  the  place 
at  Kennecott  and  the  Carstens  Packing  Company 
was  in  on  it  and  Harry,  said,  ^^To  hell  mth  the  Car- 
stens Packing  Company  and  you  too !  I  have  $3,800 
and  you  can  go  straight  plumb  to  the  devil." 

Q.  Why  was  he  holding  that  $3,800'? 

A.  For  his  back  pay. 

Q.  What  was  the  final  outcome  in  regard  to  that 
$3;8O0? 

A.  The  final  outcome  of  it  was,  after  I  cooled  down 
and  had  a  good  square  meal,  I  talked  him  out  of  it 
and  I  told  him  I  would  put  him  in  there  and  give  him 
this  chance;  I  had  been  stung  with  the  proposition 
and  when  there  is  a  chance  there  I  wall  put  it  into  the 
business  and  his  money  was  all  right,  it  was  as  good 
as  getting  out  for  himself  and  I  talked  him  out  of  it, 
and  he  turned  it  over  to  me — I  happened  to  be  the 
stronger  of  the  two  on  it. 

Q.  He  turned  it  over  to  you  ^,        A.  Yes,  sir.     - 

Q.  That  money  you  did  use  in  the  business'? 

A.  Yes,  sir,  to  replenish  the  stock  from  time  to 
time  at  Chititu. 

Q.  Did  you  have  any  arrangements  with  Thomas 
Carstens  or  the  Carstens  Packing  Company  in  re- 
gard to  grubstaking  any  men  with  this  stock  of  goods 
in  there  or  going  into  mining  ventures  in  that  section 
of  the  country '?        A.  Yes,  sir. 

Q.  Explain  that     [150—133] 

A.  In  the  winter  of  1909  and  1910  I  wasn't  getting 
my  money  back  that  I  was  putting  into  the  new 
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stock.  I  goes  to  Prater  and  kicks  and  he  kinder 
shoved  me  over  to  Tom  Carstens  and  I  went  over  to 
see  Tom  at  Tacoma  and  Tom  said,  ^'Al,  for  Heaven's 
sake,  do  anything  you  can  with  it,  give  it  to  prospec- 
tors or  anything,  turn  it  over  so  you  will  get  rid  of 
it."  I  told  him  the  old  stock  was  getting  old  and  the 
tin  was  rusting,  the  butter  was  worthless,  the  dried 
fruit  was  wormy  and  I  can 't  do  anj^thiiig  with  it  and 
he  sa^^s,  ^^Do  the  best  you  can  with  it.-' 

Q.  And  pursuant  to  that,  did  ,you  grubstake  some 
people  with  parts  of  this  stock? 

A.  I  have  on  various  occasions. 

Mr.  RITCHIE. — When  was  that  conversation  ? 

A.  That  conversation  w^as  in  the  winter  of  1909 
and  10. 

Q.  And  did  you  become  interested  in  some  mining 
ventures  there  ?         A.  Yes,  sir. 

Q.  And  what  interest  did  Tom  Carstens  and  the 
Carstens  Packing  Co.  have  in  them"? 

A.  The  Carstens  Packing  Co.  w^as  square  even-up 
to  the  board  with  me  and  had  half  an  interest  in  it — 
just  as  much  interest  as  I  did. 

Q.  Did  these  mining  ventures  that  you  became  in- 
volved in  there  cost  vou  considerable  monev  in  the 
way  of  doing  development  work  or  otherwise  ^. 

A.  Yes,  sir. 

Q.  State  about  how  much  money  you  have  dropped 
on  that — in  development  work^ 

A.  On  the  Seattle  Gulch  property  I  spent  $1500  in 
one  year  and  the  Krmnm  property  stands  me  in 
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something    like    six    or    seven    thousand    dollars. 

[151—134] 

Q.  This  Krumm  property  is  now  known  as  the 
Telurium  Mines  Company  ?        A.  Yes,  sir. 

Q.  How  much  do  you  estimate  the  total  sum  you 
dropped  in  connection  with  these  properties  ? 

A.  Eight  or  nine  thousand  dollars. 

Q.  Where  did  you  get  that  money? 

A.  I  naturally  got  it  out  of  my  cattle  business  and 
out  of  the  new  stock  I  was  putting  in  there  and  what 
money  I  could  make  in  business. 

Q.  In  Alaska  %        A.  Yes,  sir. 

Q.  The  Carstens  Packing  Company  never  fur- 
nished any  part  of  it?        A.  No,  sir. 

Q.  Or  Thomas  Carstens?        A.  No,  sir. 

Q.  Now,  after  you  and  H.  M.  Fagerberg  had  this 
difficulty  in  1910,  in  the  fall  of  1910,  did  H.  M.  Fager- 
berg continue  in  your  employment  ? 

A.  Yes,  sir. 

Q.  In  what  capacity  did  he  work,  or  where  did  he 
work  after  that  ? 

A.  He  worked  that  winter  at  Blackburn,  getting 
out  the  logs  and  that  spring  we  freighted  the  outfit 
over  to  Chititu. 

Q.  You  mean  the  spring  of  1911  ? 

A.  The  spring  of  1911 — he  was  over  there  at  Chi- 
titu from  the  first  of  March  until  along  in  April  some 
time  and  I  took  him  out  of  there  then,  I  couldn't 
stand  $150  a  month  there  in  the  summer  time  and  put 
in  a  cheaper  man  and  he  went  back  to  Blackburn. 

Q.  That  virtually  severed  H.  M.  Fagerberg 's  con- 
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nection  with  the  Chititu  store  ? 

A.  Yes,  sir.     [152—135] 

Q.  What  was  he  principally  engaged  in  after  that 
untilJuly,  1913? 

A.  In  1911  after  he  came  back  from  Chititu,  about 
the  first  of  April,  we  stai-ted  to  put  up  the  building 
at  Kennecott,  at  Blackburn ;  he  was  there  and  I  done 
the  packing  and  Joe  Deschamps  and  a  fellow  named 
Chris  Wilson  helped  a  while  and  Harry  done  the 
cooking — ^w^e  had  a  tent  there — done  the  cooking  and 
put  up  the  roadhouse. 

Q.  That  w^as  in  Blackburn  '^        A.  Yes,  sir. 

Q.  You  got  that  house  constructed  in  the  fall  of 
1911?        A.  Yes,  sir. 

Q.  Did  you  open  it  up  for  the  accommodation  of 
guests?        A.  Yes,  sir. 

Q.  Did  you  run  it  yourself  on  the  start  ? 

A.  Not  on  the  start  I  did  not. 

Q.  Who  did  run  it? 

A.  Harry  was  in  charge  of  the  house  at  the  start 
and  during  construction. 

Q.  When  did  you  rent  it  ? 

A.  I  rented  it  in  the  fall  of  1912. 

Q.  In  the  spring  of  1912  did  you  and  H.  M.  Fager- 
berg  have  any  difficulty  again  over  his  wages  ? 

A.  Yes,  sir. 

Q.  State  about  when  that  occurred? 

A.  That  happened  up  there  at  the  Blackburn  road- 
house. 

Q.  About  what  time  ? 

A.  It  was  along  in  February,  1912. 
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Q.  And  did  you  have  any  serious  difficulty  at  that 
time?        A.  Yes,  we  did. 

Q.  Had  another  fight  ? 

A.  We  had  another  scrap.     [153 — 136] 

Q.  Mr.  Brock  of  Cordova  appeared  on  the  scene 
shortly  after  that? 

A.  Yes,  I  wired  for  Mr.  Brock  myself. 

Q.  Did  he  take  any  part  in  adjusting  the  settle- 
ment between  you  and  H.  M.  Fagerberg  at  that  time  ? 

A.  He  did ;  he  wrote  out  a  contract  at  that  time,  as 
near  as  I  can  recollect. 

Q.  Do  you  remember  in  general  the  terms  of  this 
contract  of  settlement  between  you  and  H.  M.  Fager- 
berg at  that  time  ? 

Mr.  RITCHIE.— We  object  to  that;  if  they  have 
a  contract,  let  them  produce  it. 

Mr.  DONOHOE. — The  previous  witness  has  testi- 
fied that  the  contract  was  delivered  to  him  after  being 
signed  and  he  has  made  search  for  it  and  couldn't 
find  it. 

Q.  Do  you  know  what  became  of  that  contract 
after  it  was  signed  ? 

A.  No,  Harry  got  it  and  that  is  the  last  I  know 
anything  about  it. 

Q.  You  have  never  seen  it  since  ? 

A.  I  have  never  seen  it  since. 

Q.  Have  you  any  knowledge  now  where  it  is  ? 

A.  No,  I  have  not. 

Mr.  RITCHIE.— I  am  inclined  to  think  that  this 
is  inadmissible.  I  am  unable  to  see  how  a  new  ar- 
rangement, wholly  between  themselves,  between  Al 
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and  Harry,  is  admissible  in  this  action  against  the 
United  States  'Marshal.     I  think  it  is  wholly  incom- 
petent for  the  reason  that  it  is  a  matter  wholly  be- 
tween themselves. 

Mr.  DOXOHOE.— Our  contention  is  that  this  bill 
of  sale  was  given  for  a  debt  due  H.  M.  Fagerberg  for 
wages.  This  is  one  of  the  links  in  the  chain  to  show 
that  there  was  wages  due  to  him  from  J.  A.  Fager- 
berg at  the  time  the  bill  of  sale  was  executed. 

By  the  COURT. — I  remember  the  former  witness 
was  asked  regarding  a  certain  paper  which  he 
claimed  he  had  lost  or  didn't  know  where  [154 — 
137]  it  w^as,  something  signed  by  J.  A.  Fagerberg — 
when  was  that  paper  executed  ? 

Mr.  DONOHOE.— In  February,  1912. 

By  the  COURT. — What  was  its  general  purport? 

Mr.  DONOHOE. — The  pui'port  was,  adjusting  the 
amount  due  H.  M.  Fagerberg  for  wages  from  J.  A. 
Fagerberg  and  providing  the  times  of  pa\Tnent — that 
is  the  testimony  of  H.  M.  Fagerberg  in  substance. 

Mr.  RITCHIE. — We  regard  that  as  incompetent. 

*       -x-       * 

By  the  COURT. — The  objection  will  be  overruled 
and  exception  allowed.  The  plaintiff  is  claiming 
that  J.  A.  Fagerberg  and  the  Carstens  Packing  Com- 
pany were  in  partnership  in  this  matter  and  he  was 
employed  by  them;  it  is  for  the  jury  to  determine 
whether  that  is  true  or  not  and  this  is  one  of  the  links 
of  evidence  going  to  show  their  relations.  If  the 
writing  were  here,  it  would  be  admissible  and  as  the 
foundation  is  laid,  showing  its  loss  and  that  it  cannot 
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be  produced,  he  may  testify  as  to  its  contents. 
Recess  to  2  P.  M. 

AFTERNOON  SESSION. 

Continuation  of  the  direct  examination  of  J.  A. 
Fagerberg. 
(By  Mr.  DONOHOE.) 

Q.  Do  you  remember  the  general  terms  of  the  con- 
tract made  between  you  and  H.  M.  Fagerberg  in  Feb- 
ruary, 1912,  drawn  up  by  Mr.  Brock  ?        A.  Yes. 

Q.  Just  state  the  general  terms  of  that  contract  as 
you  remember  it. 

A.  As  near  as  I  can  remember,  we  settled  on 
$4,000.  I  was  to  pay  two  thousand  in  six  months 
and  the  other  the  first  of  the  year,  1913. 

Q.  Who  is  Mr.  Brock  ? 

A.  Manager  for  S.  Blum  &  Company. 

Q.  He  was  friendly  to  both  you  and  H.  M.  Fager- 
berg at  that  time'?     [155—138]         A.  He  was. 

Q.  You  say  $2,000  of  it  was  payable  in  six  months? 

A.  Yes,  sir. 

Q.  What  wages  was  H.  M.  Fagerberg  to  have  from 
February  on,  after  this  contract  was  signed? 

A.  I  cut  him  down  to  $100  per  month. 

Q.  When  this  first  six  months  was  up,  along  in 
September  or  October,  1912,  did  H.  M.  Fagerberg 
make  any  demand  upon  you  for  any  part  of  that  back 
wages? 

Mr.  RITCHIE. — We  object  to  that  as  incompetent 
and  irrelevant. 

Objection  overruled;  defendant  allowed  an  excep- 
tion. 
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A.  Yes,  sir,  he  did. 

Q.  And  was  there  any  controversy  over  it  at  that 
time? 

A.  Yes,  sir,  we  had  considerable  controversy  at 
that  time. 

Q.  Did  you  pay  him  his  $2,000  'f        A.  I  did  not. 

Q.  What  arrangement  did  you  and  H.  M.  Fager- 
berg make  at  that  time  in  regard  to  the  payment  that 
was  then  due  of  $2,000  for  back  wages  ? 
A.  I  made  this  arrangement — I  told  him  I  w^ould  go 
out  and  see  what  Tom  Carstens  would  do  about  it, 
and  the  Carstens  Packing  Company,  and  I  would 
take  it  up  with  them  and  if  they  wouldn't  pay  his 
back  wages  or  do  anything  wdth  it  that  I  would  send 
him  a  bill  of  sale  for  it. 

Q.  V/hat  month  was  that  ? 

A.  This  was  along  in  the  fore  part  of  October  or 
November,  when  I  was  negotiating  or  trying  to  get 
a  transfer  of  the  liquor  license  from  Chititu — the 
time  I  made  the  deal  with  Oscar  Breedman. 

Q.  What  do  you  mean  by  the  deal  with  Oscar 
Breedman  ? 

A.  When  I  leased  the  house.     [156—139] 

Q.  When  you  leased  the  Blackburn  roadhouse  and 
hotel?        A.  Yes,  sir. 

Q.  Did  you  go  to  Seattle  ?        A.  Yes,  sir,  I  did. 

Q.  About  w^hat  time? 

A.  About  the  24th  of  November  I  left  Cordova,  of 
the  year  1912. 

Q.  And  at  the  time  of  arriving  at  Seattle,  did  you 
have  any  conversation  with  the  officers  of  the  Cars- 
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tens  Packing  Company  in  regard  to  the  claim  of  H. 

M.  Fagerberg  for  wages?        A.  Yes,  sir. 

Q.  With  whom  did  you  have  such  conversation? 

A.  W.  H.  Prater. 

Q.  Who  was  he  ? 

A.  Secretary  and  treasurer  for  the  Carstens  Pack- 
ing Company. 

Q.  Just  state  the  conversation  you  had  with  W.  H. 
Prater  in  regard  to  that  matter. 

A.  I  told  Mr.  Prater  the  trouble  I  had  been  having 
up  here  and  he  says,  it  is  the  same  old  story,  we  have 
always  had  that  up  there — referring  back  to  the  old 
Myers  outfit — and  I  told  him  what  I  wanted  to  do. 

Q.  What  did  you  tell  him  you  wanted  to  do  in  re- 
gard to  H.  M.  Fagerberg 's  account  for  back  wages? 

A.  I  told  him  I  wanted  him  to  take  care  of  that 
and  I  would  give  the  Carstens  Packing  Company — 
if  he  would  take  care  of  H.  M.  Fagerberg 's  account, 
H.  M.  Fagerberg 's  wages,  and  the  rest  of  the  liabili- 
ties, I  would  give  the  Carstens  Packing  Company  a 
transfer  of  the  property,  all  the  property  I  had  con- 
trol of  in  Alaska. 

Q.  Is  that  the  same  property  that  appears  in  the 
bill  of  sale  that  you  did  give  H.  M.  Fagerberg  in 
July,  1913?        A.  Yes,  sir.     [157—140] 

Q.  What  did  Mr.  Prater  say  in  regard  to  that  ? 

A.  He  said  he  wouldn't  have  anything  to  do  with 
it,  I  could  do  just  as  I  liked. 

Q.  Did  you  have  any  talk  about  that  time  with  any 
other  officer  of  the  Carstens  Packing  Company  ? 
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A.  No,  he  wanted  me  to  go  over  and  see  Tom  Cars- 
tens  about  it. 

Q.  Where  did  Tom  Carstens  live  ? 

A.  His  otBce  is  in  Tacoma,  the  plant. 

Q.  Did  you  go  and  see  Tom  Carstens  about  it  ? 

A.  I  did. 

Q.  Did  you  have  any  conversation  with  him  ? 

A.  I  did. 

Q.  State  the  conversation  you  had  with  Tom  Cars- 
tens? 

A.  I  told  Mt.  Carstens  the  proposition  as  I  told 
Mr.  Prater;  I  told  him,  vou  take  care  of  Harry's 
back  wages  and  look  out  for  the  rest  of  the  creditors 
and  I  will  give  you  a  transfer  of  the  property  and 
will  call  it  quit. 

Q.  What  did  Mr.  Carstens  say  about  it? 

A.  He  said,  ^^No,  I  don't  want  anything  to  do  with 
it;  we  will  just  take  our  loss  and  you  can  do  as  you 
like." 

Q.  What  did  you  tell  him  you  were  going  to  do 
with  the  property  then  ? 

A.  I  told  him  when  I  went  out  that  I  would  give 
Harry  the  property. 

Q.  When  did  you  actually  make  a  bill  of  sale  to 
this  property  to  H.  M.  Fagerberg? 

A.  The  15th  of  July,  1913. 

Q.  Where  did  you  have  that  bill  of  sale  made  out? 

A.  Seattle. 

Q.  By  w^hom  ? 

A.  George  A.  Custer.     [158—141] 

Q.  Did  you  leave  the  bill  of  sale  with  Mr.  Custer 
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after  you  signed  it"?        A.  Yes,  sir. 

Q.  Did  you  give  him  any  instructions  what  to  do 
with  it  or  any  letter  to  write  with  it  ? 

A.  I  told  him  to  send  it  to  Harry  and  told  him  I 
wasn't  going  back  to  the  country  any  more. 

Q.  That  is  the  bill  of  sale  that  has  been  introduced 
in  evidence  here?        A.  Yes,  sir. 

Q.  That  was  about  the  15th  of  July,  1913? 

A.  Yes. 

Q.  Did  you  shortly  after  that  have  any  other  or 
further  conversation  with  Tom  Carstens,  the  Pres- 
ident of  the  Carstens  Packing  Co.  ? 

A.  Yes,  sir;  I  did. 

Q.  When? 

A.  I  was  away,  out  of  the  city,  and  they  started  to 
hunt  me  up  and  then  they  sent  for  me  and  I  came 
back  from  Everett  and  Prater  and  myself  and  Custer 
went  to  Tacoma  and  we  had  a  conversation  then  and 
they  wanted  me  to  go  back  to  Alaska  on  account  of 
the  Shushana  strike. 

Q.  Who  did  you  have  a  conversation  with  when 
you  went  to  Tacoma  ?        A.  Mr.  Carstens. 

Q.  Was  Mr.  Prater  present  ?        A.  Yes,  sir. 

Q.  Did  Mr.  Carstens  state  to  you  at  that  time  why 
he  sent  for  you  ? 

A.  Yes,  he  stated,  the  Shushana  strike  is  on  now 
and  it  looks  as  if  we  would  be  able  to  do  something 
with  that  and  I  want  you  to  go  up  there  and  get  the 
property  back  from  Harry  and  see  if  you  can  do 
something  with  it  and  get  our  money  back  out  of  it. 

Q.  Did  he  state  why  he  thought  there  was  a  chance 
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to  get  the  money?     [159—142] 

A.  Because  of  the  Shushana  stampede — he  was 
very  much  excited  about  it  at  that  time. 

Q.  When  did  the  news  reach  Seattle  about  the  Shu- 
shana strike? 

A.  Along  about  the  20th  of  July,  I  judge,  1913. 

Q.  Just  describe  to  the  jury  the  location  of  the 
Shushana  mining  district,  with  reference  to  the 
Blackburn  roadhouse — what  advantages  there  are  to 
the  roadhouse. 

A.  The  Blackburn  roadhouse  is  situated  at  the  end 
of  the  Copper  Eiver  &  Northwestern  Eailroad — it  is 
a  distributing  point  for  the  head  of  the  White, 
Chitina,  Nizina,  and  all  the  tributary  country  and 
has  the  control  of  that  section  of  the  country;  it  is 
the  natural  gateway,  the  same  as  Valdez  is  to  the 
Copper  River  country — and  that  was  my  argument 
with  the  company  in  putting  in  the  Blackburn  place. 

Q.  Then,  as  I  understand  you,  people  going  to  the 
Shushana,  get  off  the  Copper  River  Railroad  at 
Blackburn  or  McCarthy?        A.  Yes,  sir. 

Q.  And  it  is  a  case  of  mushing  from  there  into  the 
Shushana?        A.  Yes,  sir. 

Q.  Now,  what  kind  of  a  proposition,  if  any,  did  Mr. 
Thomas  Carstens  make  to  you  in  that  conversation 
early  in  August,  1913,  in  w^hich  he  wanted  you  to 
come  back  up  here  and  get  Harry  Fagerberg  to  trans- 
fer the  property  back  to  you  or  to  him  ? 

A.  ''Well,"  he  says,  ''You  go  up  there  and  get  the 
projjerty  back  and  I  will  give  you  anything  you 
want."     He  even  went  so  far  as  to  pay  my  transpor- 
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tation — ^'and  I  will  take  care  of  all  your  back  ali- 
mony," etc.,  if  I  would  go  and  straighten  it  out;  he 
says,  ^*  You  are  the  only  one  can  straighten  it  out." 

Q.  Was  anything  said  in  that  conversation  about 
H.  M.  Fagerberg 's  back  w^ages,  or  what  interest  he 
should  have?     [160—143] 

A.  Well,  there  was  nothing  definite  said  at  that 
very  time  except,  do  the  best  you  can — he  always 
did — and  I  demanded  a  letter  from  him  giving  me 
instructions  what  to  do. 

Q.  Did  you  about  that  time  receive  a  letter  from 
Thomas  Carstens?        A.  I  did. 

Q.  I  hand  you  a  letter,  dated  Tacoma,  Washing- 
ton, August  15,  1913,  addressed  to  J.  A.  Fagerberg, 
Tacoma,  Washington,  and  signed  Thomas  Carstens 
and  ask  you  if  that  is  the  letter  you  received  from 
Mr.  Thomas  Carstens  about  that  time.  (Handing 
witness  letter.)         A.  Yes,  sir;  it  is. 

Mr.  DONOHOE. — We  offer  this  letter  in  evidence 
and  ask  that  it  be  marked  Plaintiff's  Exhibit  ^*E." 

The  letter  is  admitted  in  evidence,  without  objec- 
tion, marked  Plaintiff's  Exhibit  ^^E"  and  read  to  the 
Jury  by  Mr.  Dimond,  as  follows: 

Plaintiff's  Exhibit  **E"  [Letter,  August  15,  1913, 
Carstens  to  Fagerberg]. 

Tacoma,  Wash.,  August  15,  1913. 
J.  A.  Fagerberg, 

Tacoma,  Wash. 
Dear  Sir: 

In  case  vou  succeed  in  getting  your  brother  to  turn 

4/ 

the  property  over  to  me  you  can  wire  me  to  that 
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effect  so  I  can  get  my  man  ready  and  proceed  at  once 
providing  you  wire  to  send  the  man.  In  case  the 
chances  to  make  money  out  of  the  horses  and  barn 
is  favorable  I  think  best  for  you  to  stay  up  there 
and  keep  it  agoing  until  this  man  arrives.  In  case 
you  find  things  unfavorable  and  no  chance  to  make 
monev  out  of  the  horses  and  barn  best  come  down 
and  not  wire  us  to  send  a  man  up  until  you  get  down 
here.  In  case  your  brother  does  not  wish  to  turn 
the  whole,  or  two-thirds,  over  to  me  our  Mr.  Wilt  and 
Mr.  Custer  will  advise  you  on  how  to  proceed. 

Would  advise  you  to  look  after  this  mining  claim, 
Copper  Creek  and  TlUirin  Mining  property.  By  all 
means  see  that  the  horses  and  barn  are  earning 
money  to  pay  all  expenses  and  when  you  come  back 
let  me  know  if  it  can  be  put  in  shape  w^hereby  the 
horses  and  barn  can  earn  money.  In  case  they  are 
not  doing  well  and  the  chances  of  earning  money  are 
not  favorable  would  advise  to  dispose  of  the  horses 
to  best  advantage  and  when  you  come  back,  then 
will  be  the  best  time  to  talk  things  over  carefully  and 
decide  how  to  proceed  right. 

Respectfully  yours, 
THOS.  CARSTENS.     [161—144] 

Q.  Did  you  come  to  Alaska  shortly  after  receiving 
that  letter  or  not  %        A.  I  did  not. 

Q.  Why  didn't  you  come  to  Alaska  at  that  time? 

A.  I  was  taking  the  advice  of  my  attorney  and  he 
said  I  was  foolish  coming  back  and  I  didn't  come. 

Q.  Why  were  you  foolish? 

A.  On  account  of  the  divorce  proceedings  pending 
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against  me  down  there  by  my  wife. 

Q.  The  divorce  proceedings  were  pending  against 
you  by  your  wife  in  Seattle  ?        A.  Yes,  sir. 

Q.  Did  you  later  have  another  conversation  with 
Mr.  Thomas  Carstens  representing  the  Carstens 
Packing  Company  along  the  same  lines  ? 

A.  Along  the  same  lines — I  had  several  of  them. 

Ql.  When  did  that  conversation  take  place  ? 

A.  Along  in  December  and  along  in  January — just 
before  I  came  up. 

Q.  December,  1913,  and  January,  1914? 

A.  December,  1913,  and  January  1914. 

Q.  What  kind  of  a  proposition  did  he  make  to  you 
at  that  time  in  behalf  of  the  Carstens  Packing  Com- 
pany ? 

A.  Well,  he  said,  you  go  down  there  and  do  the 
best  you  can,  and  make  whatever  arrangement  you 
can  with  your  brother. 

Q.  For  what  purpose  were  you  to  make  arrange- 
ments with  your  brother? 

A.  To  take  care  of  him  for  his  back  w^ages  and  take 
the  proposition  back  from  Harry. 

Q.  That  is  the  Blackburn  roadhouse  ? 

A.  The  Blackburn  roadhouse  and  the  horses  and 
the  barn  and  the  Chititu  store. 

Q.  The  property  for  which  you  had  previously 
given  a  bill  of  sale     [162—145]     to  him? 

A.  Yes,  sir. 

Q.  Did  you  come  to  Alaska  then,  shortly  after 
that?        A.  I  did. 

Q.  When  did  you  come  to  Alaska? 
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A.  I  left  Seattle  some  time  in  January — tlie  latter 
part  of  February,  1914. 

Q.  How  long  had  you  been  out  of  Alaska  previous 
to  that? 

A.  I  left  November  20th— I  left  McCarthy,  Al- 
aska, November  20,  1912. 

Q.  And  didn't  return  until — 

A.  February,  1914. 

Q.  Then  you  were  away  from  there  a  period  of 
about  sixteen  months?        A.  Yes,  sir. 

Q.  AVhen  you  arrived  at  McCarthy  or  Blackburn 
in  February,  1914,  who  was  in  charge  and  who  was 
handling  and  owning  the  property  named  in  the  bill 
of  sale  that  you  had  previously  given  to  H.  M.  Fager- 
berg?       A.  Harry  was  in  charge  of  it. 

Q.  Did  you  have  any  negotiations  with  him  after 
you  arrived  there  ?        A.  I  did. 

Q.  And  did  you  make  any  kind  of  a  deal  with  him  ? 

A.  I  made  a  deal  with  him,  yes,  sir. 

Q.  I  hand  you  Plaintiff's  Exhibit  ^^D"  and  ask 
you  if  that  embodies  the  terms  of  the  deal  you  made 
with  Harry  Fagerberg  regarding  the  property  at 
that  time  ?        A.  It  does. 

Q.  Do  you  know  who  drew  that  up? 

A.  Yes,  sir. 

Q.  Who?        A.  Mr.  Frank  Foster. 

,Q,  Who  is  Frank  Foster?         [163—146] 

A.  An  attorney  who  was  at  Chitina  at  that  time 
and  afterwards  moved  to  McCarthy. 

Q.  You  took  this  property,  then,  under  that  lease, 
did  you — took  possession  of  it? 
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A.  Yes,  until  the  consummation  of  the  other 
proposition  with  it. 

Q.  Until  the  consummation  of  the  incorporation 
as  provided  in  that  agreement  ?        A.  Yes,  sir. 

Q.  That  corporation  was  never  consummated  ? 

A.  That  corporation  was  never  consummated. 

Q'.  Why  wasn't  it  consummated? 

A.  Why,  because  Tom  Carstens  and  I  got  into  an 
argument  over  the  control  of  the  property. 

Q.  Was  there  anything  done  by  H.  M.  Fagerberg 
that  interfered  with  your  going  through  with  the 
contract  as  agreed  to?        A.  Nothing  whatever. 

Q.  It  was  just  a  disagreement  between  you  and 
Thomas  Carstens?        A.  I  and  Thomas  Carstens. 

Q.  How  long  did  you  have  possession  of  that  prop- 
erty under  that  lease,  up  to  what  time  ? 

A.  From  the  fourth  of  March  up  to  the  time  of  the 
attachment. 

Q.  What  attachment  was  that? 

A.  The  attachment  the  Carstens  Company  had 
taken  out  against  me  for  goods,  wares  and  mer- 
chandise for  a  judgment  they  had  in  Seattle. 

Q.  I  hand  you  a  complaint,  Carstens  Packing 
Company,  a  corporation,  versus  J.  A.  Fagerberg  and 
ask  you  if  that  was  served  upon  you  along  in  August 
or  the  latter  part  of  July — if  that  is  the  copy  that 
was  served  upon  you?     (Handing  witness  paper.) 

A.  Yes,  sir.     [164^-147] 

Q.  That  is  the  complaint  upon  which  the  writ  of 
attachment  was  issued  that  you  speak  of? 

A.  Yes,  sir. 
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Mr.  DONOHOE.— We  offer  this  complaint  in  evi- 
dence and  ask  that  it  be  marked  Plaintiff's  Exhibit 

The  complaint  is  received  in  evidence,  without  ob- 
jection, marked  Plaintiff's  Exhibit  ^^F." 

Mr.  DONOHOE. — I  will  not  read  this  complaint  to 
you  in  full.  This  is  a  complaint  in  the  case  of  Car- 
stens  Packing  Company  versus  J.  A.  Fagerberg  and 
is  the  complaint  and  suit  in  w^hich  the  writ  of  at- 
tachment was  issued  and  levied  against  the  property 
w^hich  we  claim  belonged  to  H.  M.  Fagerberg. 

Q.  In  this  cause  of  action  there  is  a  claim  of 
$2,651.72  being  the  amount  of  a  judgment  obtained 
againsit  you  in  King  County,  State  of  Washington, 
by  the  Carstens  Packing  Company — state  the  items 
that  go  to  make  up  that  judgment. 

A.  $700  of  that  is  cash  I  got  according  to  my  own 
agreement,  that  at  any  time  I  was  stuck  or  needed 
any  help,  that  I  was  to  get  it;  that  I  put  into  the 
Seattle  home. 

Q.  Whose  home  w^as  that? 

A.  My  own  personal  home,  that  my  former  wife 
had. 

Q.  Did  H.  M.  Fagerberg  have  anything  to  do  with 
that  matter  at  all  ?         A.  Nothing  whatever. 

Q.  What  was  the  next  item? 

A.  The  next  item  was,  I  got  meat  from  them  and 
taken  out  of  my  Alaska  money,  mail  money  and  one 
thing  and  another  I  had  at  the  roadhouse  and  put 
into  my  home  down  there,  and  I  got  meat  and  put  it 
back  into  the  countrv  in  various  sections. 
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Q.  What  was  the  original  amount  of  this  judgment 
against  you,  as  near  as  you  can  remember?  [165 — 
148]         A.  About  $2,300. 

Q.  $700  of  that  was  money  you  borrowed  direct 
from  the  Carstens  Packing  Company  and  put  into 
your  home  in  Seattle  1        A.  Yes,  sir. 

Q.  Then  it  left  about  $1,600  which  you  say  you  in- 
vested in  Seattle — did  you  before  investing  this 
$1,600  in  Seattle,  take  the  matter  up  with  the  Car- 
stens Packing  Company? 

A.  I  did,  with  Mr.  Prater  and  the  Carstens  Pack- 
ing Company. 

Q.  What  did  they  say  in  regard  to  that  ? 

A.  They  said  all  right. 

:Q,  Then  you  invested  that  money  down  there  with 
their  consent? 

A.  Their  consent  and  their  full  knowledge — they 
knew  where  I  was  using  it — they  knew  where  I  used 
every  dollar.  Every  time  I  did  anything  I  always 
consulted  Mr.  Prater. 

Q.  Did  H.  M.  Fagerberg  have  anything  to  do  with 
that  property  in  which  the  $1,600'  was  invested  or 
the  money? 

A.  Never  had  a  thing  to  do  with  it. 

Q.  Now,  in  regard  to  this  four  thousand  and  odd 
dollars  for  goods,  wares  and  merchandise  and  money 
advanced — that  according  to  this  complaint  was  be- 
tween the  tenth  day  of  March,  1914,  and  the  12th 
day  of  June,  1914.  Under  what  circumstances  was 
that  money  and  goods  advanced  to  you? 

A.  Well,  I  wrote  and  told  him  the  proposition  I 
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had  made  and  wrote  and  told  him  what  I  wanted  and 

I  showed  him  the  draft ;  I  told  Harry,  I  am  going  to 

draw  a  draft  on  Tom  to  show  you  that  he  is  behind 

me. 

Q.  Who  do  you  mean  by  Tom? 

A.  Mr.  Carstens,  the  president  of  the  Carstens 
Packing  Co.  And  I  turned  to  and  drew  a  draft 
for  the  sum  of  $1,500,  fifteen  himdred  and  some  odd 
dollars,  and  the  draft  was  accepted  and  paid.  Also 
ordered  merchandise  from  him  and  restocked  the 
[166 — 149]  roadhouse,  when  I  was  taking  charge 
of  that,  and  I  got  that  and  various  other  things, 
meats  and  one  thing  and  another. 

Q.  Now,  at  the  time  the  Carstens  Packing  Com- 
pany made  this  advance  to  you  in  the  spring  of  1914 
of  goods,  w^ares  and  merchandise  and  money,  did  they 
have  previous,  positive  knowledge  that  you  had 
formally  transferred  the  title  to  the  property  in 
question  in  this  suit  to  H.  M.  Fagerberg  ? 

A.  Yes,  sir. 

iQ.  How  did  they  know  that? 

A.  I  just  simply  told  them. 

Q.  When? 

A.  I  told  them  in  July,  1913,  that  I  transferred 
the  property  to  Harry. 

Q.  Did  you  write  either  Mr.  Carstens  or  the  Car- 
stens Packing  Co.  and  tell  them  the  terms  on  which 
you  took  this  property  back  from  Harry  Fagerberg, 
in  March,  1914. 

A.  Yes,  I  wrote  to  them  and  told  them  the  terms 
on  which  I  was  taking  it. 
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Q.  Did  the  terms  you  set  out  to  them  correspond 
with  the  terms  in  Plaintiff's  Exhibit  ^'D"? 

A.  I  think  they  did.  The  corporation  part  was 
explained  to  them  explicitly.  On  the  leasing  part, 
I  didn't  pay  any  attention  to  that  part  of  it,  for  the 
simple  reason  I  never  thought  that  w^ould  go  into 
effect.  I  expected  after  they  paid  the  $1,500  draft 
and  came  through  with  the  merchandise,  that  they 
would  go  through  with  the  incorporation  part,  w^hich 
would  save  them  and  me  also. 

Q.  During  the  spring  of  1914  you  also  got  other 
merchandise  that  you  had  at  McCarthy  and  Black- 
burn?    [167—150]         A.  Yes,  sir. 

,Q.  What  other  merchandise  did  you  get  up  there  % 

A.  I  got  the  oats. 

Q.  How  much  oats?        A.  Forty  tons  of  oats. 

Q.  Where  did  you  get  them  or  from  whom? 

A.  From  Jennings  Brothers,  LaConner,  in  Skagit 
County,  State  of  Washington. 

Q.  What  else  did  you  get? 

A.  I  got  merchandise  from  Schwabacher  Brothers 
and  a  ton  of  coffee  from  the  Schilling  Company. 

Q.  What  was  the  cost  of  the  oats  at  LaConner? 

A.  The  cost  of  the  oats  at  LaConner  was  $25  a  ton. 

Q,  That  w^ould  be  a  thousand  dollars? 

A.  That  would  be  a  thousand  dollars. 

Q.  You  say  you  got  a  ton  of  coffee  from  Schilling? 

A.  Yes,  sir. 

Q.  What  was  the  cost  of  the  ton  of  coffee  landed 
at  Blackburn  or  McCarthy — ^how  much  was  it  a 
pound? 
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A.  It  cost  32f^  in  San  Francisco  and  the  freight 
bill  on  it  was  $125  and  the  freighting  of  it  into  the 
Shushana. 

Q.  That  would  be  with  the  freight  landed  at 
McCarthy— $765  ?        A.  Yes,  sir. 

Q.  Where  was  this  coffee  at  the  time  the  attach- 
ment was  levied  on  your  property? 

A.  At  Shushana,  Alaska. 

Q.  What  did  it  cost  to  get  it  from  McCarthy  to 
Shushana  ? 

A.  The  low^est  cost  of  freighting  in  there  would 
be  about  ten  cents,  the  actual  cost,  without  any  profit 
added. 

Q.  That  would  be  about  $200  more? 

A.  Yes,   sir,  that  would  be  about  $200  more. 
ri68— 151] 

Q.  That  would  make  the  coffee  cost  you  $965 
landed  at  Shushana  ? 

A.  I  figured  it  a  thousand  dollars. 

Q.  Was  that  coffee  taken  in  custody  by  the  marshal 
under  the  writ  of  attachment  issued  against  you  by 
this  complaint  ?        A.  Yes,  sir. 

Q.  Did  Harry  Fagerberg  at  any  time  make  any 
claim  to  any  part  of  that  coffee  ?        A.  Yes,  sir. 

Q.  That  was  attached  as  your  property? 

A.  Yes,  sir. 

Q.  Where  were  the  oats  when  this  attachment 
was  levied? 

A.  The  better  part  of  the  oats  were  at  Charley 
ETavis',  al)out  twelve  or  sixteen  miles  from  Blackburn^ 
at  the  mouth  of  the  Chitistone. 
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Q.  Did  they  attach  those  oats  ?        A.  Yes,  sir. 

Q.  What  was  the  value  of  the  oats  that  the  Car- 
stens  Packing  Co.  attached? 

A.  The  value  of  the  oats  at  the  time  the  Carstens 
Packing  Co.  attached  them  was  ten  cents — I  had 
them  sold  for  ten  cents. 

:Q.  About  how  many  pounds  of  oats  were  there  ? 

A.  About  eighty  sacks — about  four  tons. 

Q.  That  would  be  about —        A.  About  $800. 

Q.  Now,  what  other  property  did  you  have  there 
that  was  attached  that  belonged  to  you  ? 

A.  There  was  the  stock  in  the  store. 

Q.  Where  Avas  the  store  ? 

A.  At  Blackburn,  Alaska,  alongside  the  roadhouse 
or  hotel. 

Q.  What  was  the  value  of  the  goods  in  that  store  ? 
[169—152] 

A.  In  the  neighborhood  of  $4,000. 

Q.  That  would  be  altogether  about  $5,800? 

A.  Yes,  sir. 

Q.  Now,  did  H.  M.  Fagerberg  make  any  claim  to 
any  of  that  property  ?        A.  No,  sir. 

Q.  There  is  none  of  that  property  included  in  this 
suit,  now  before  the  Court  and  jury?        A.  No,  sir. 

Q.  And  that  is  all  property  that  you  brought  into 
the  country  in  the  the  spring  of  1914?        A.  Yes,  sir. 

Q.  And  that  includes  practically  all  the  property 
with  the  goods,  wares  and  merchandise  that  the  Car- 
stens Packing  Co.  sent  to  you  in  the  spring  of  1914. 

A.  Yes,  sir. 

Q.  Now,  the  Carstens  Packing  Co.  then  attached 
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property  of  your  own,  to  which  there  was  no  dispute 

as  to  your  ownership,  to  the  amount  of  about  $6,000? 

A.  Yes,  sir. 

Q.  And  that  attachment  w^as  made  previous  to 
taking  any  of  this  property  from  your  brother  which 
is  now^  in  question  in  this  controversy? 

A.  Yes,  sir. 

Q.  When  was  that  attachment  made  on  your  prop- 
erty if  vou  can  recall? 

A.  As  near  as  I  can  remember,  about  the  second 
of  August. 

Q.  What  did  you  do  in  regard  to  the  property  that 
you  had  leased  from  your  brother  as  shown  by  Plain- 
tiff's Exhibit  ^^E''? 

A.  I  just  took  and  turned  it  over  to  him.  I  said, 
^' Harry,  go  to  it,  I  am  through  with  it."  I  turned 
it  back  to  him.  I  said,  ^^They  can  go  to  the  devil"; 
I  said,  '^I  won't  fool  any  longer  with  it."  [170 — 
153] 

Q.  And  did  he  take  possession  of  that  property? 

A.  Yes,  sir. 

Q.  On  the  second  of  August,  1914? 

A.  Yes,  sir,  on  the  evening  of  the  second  of  Au- 
gust he  took  possession  of  it. 

Q.  Do  you  know  when  his  property  was  attached 
by  the  marshal? 

A.  Along  about  the  6th  or  7th,  I  just  came  from 
the  Nizina — I  don't  remember  exactly  the  date. 

Q.  Did  you  turn  him  back  the  possession  of  his 
property  on  the  second  of  August? 

A.  Yes,  sir,  the  evening  of  the  second  of  August. 
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Mr.  DONOHOE.— That  will  be  all. 

Cross-examination  by  Mr.  RITCHIE. 

Q.  As  I  understand  it,  Harry  Fagerberg  was  in 
Seattle  when  you  made  this  first  deal  with  Mr.  W.  H. 
Prater  to  take  the  Nizini  store?        A.  Yes,  sir. 

Q.  At  that  time  he  had  never  been  in  Alaska  1 

A.  Yes,  sir. 

Q.  Had  he  been  up  in  the  Nizina  country  ^, 

A.  No,  sir. 

Q.  The  occasion  of  his  going  to  Alaska  was  to  take 
this  place  in  the  store  at  that  time  ?        A.  Yes,  sir. 

Q.  He  had  no  connection  with  your  cattle  deals? 

A.  No,  sir,  absolutely  none. 

Q.  He  was  on  the  boat,  went  up  on  the  same  boat 
you  did?        A.  Yes,  sir. 

Q.  And  did  you  take  him  around  and  talk  to  Mr. 
Prater  about  this  deal  ?     [171—154] 

A.  No,  sir,  I  did  not. 

Q.  You  made  the  arrangement,  I  believe  you  said, 
entirely  with  Mr.  Prater? 

A.  Yes,  sir,  at  that  time  I  did. 

Q.  You  didn't  see  Mr.  Carstens  about  it? 

A.  I  refused  to  have  anything  to  do  with  Mr. 
Carstens — it  was  Mr.  Prater's  proposition. 

Q.  At  that  time  you  were  personally  acquainted 
with  Mr.  Carstens?        A.  Yes,  sir. 

Q.  You  had  known  him  for  several  years  ? 

A.  Yes,  sir. 

Q.  But  the  deal  was  entirely  with  Mr.  Prater? 

A.  Yes,  it  was  only  on  personal  friendship  that  I 
went  into  the  proposition  at  all.     I  had  been  friendly 
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with  Mr.  Prater  for  some  years  and  had  more  confi- 
dence in  him;  Prater  had  been  a  partner  of  mine  the 
year  before  and  we  never  had  any  dispute  or  trouble, 
and  naturally  under  the  conditions  and  the  trouble 
Myers  had  had;  I  simply  had  to  keep  away  from  him. 

Q.  Did  Mr.  Prater  know  that  Harry  Pagerberg 
was  going  up  to  take  charge  of  the  store? 

A.  Yes,  he  knew  that  absolutely — I  told  him  that 
flat-footed.  I  refused  to  go  in.  I  said  there  wasn't 
enough  money  in  it  for  me. 

Q.  Did  you  take  Harry  around  and  introduce  him 
to  Mr.  Prater?        A.  No. 

Q.  You  didn't  think  it  important  that  he  should 
meet  Mr.  Prater  and  get  instructions  from  him? 

A.  Prater  gave  me  instructions,  turned  it  over 
absolutely  to  me — gave  me  a  bill  of  sale  and  I  was 
to  do  absolutely  as  I  pleased  with  it;  he  had  that 
confidence  in  me — I  could  put  in  anyone  I  wanted 
to  and  I  told  him  I  would  put  in  Harry.     [172 — 155] 

Q.  You  stated  you  had  cattle  and  did  not  go  to  the 
store  that  fall  with  Harry?        A.  No,  sir. 

Q.  When  did  you  first  visit  the  Chititu  store  after 
you  took  charge  over  there  ? 

A.  January,  1908. 

Q.  Did  you  remain  there  some  time? 

A.  I  was  there  over  one  day,  enough  to  rest  up. 

Q.  Did  you  spend  any  time  during  the  year  1908 
there? 

A.  I  don't  think  I  did;  T  camo  back;  T  got  about 
$800  wortli  of  stuff  and  took  it  back  in  there,  re- 
stocked tlie  store,  and  T  miglit  have  been  there  a  day 
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or  two  then;  I  was  there  for  about  a  couple  of  days 

when  I  took  the  Victor  Olsen  stuff  and  brought  it 

back  to  the  mouth  of  the  Nizina  and  then  came  on 

out. 

Q.  Olsen  had  a  wood  contract  with  the  Katalla 
Company? 

A.  Yes,  sir,  Olsen  had  a  wood  contract  with  the 
Katalla  Company. 

Q.  What  property  did  you  own  at  the  time  you 
made  this  deal  with  the  Carstens  people  in  1907 '^ 

A.  I  had  in  the  neighborhood  of  two  or  three  thou- 
sand dollars  outstanding  accounts  along  the  road- 
houses  here;  I  owned  property  in  Seattle,  pretty 
near  every  other  addition  in  Seattle;  I  owned  prop- 
erty at  Fourth  and  Boston,  Mount  Baker  Park, 
Kuen's  Addition,  University  Addition  and  I  think 
the  Scenic  Addition  in  the  City  of  Seattle. 

Q.  You  have  since  disposed  of  most  of  that? 

A.  Yes,  in  various  ways. 

Q.  You  didn't  spend  much  time  in  the  road-house 
in  1908? 

A.  At  the  Chititu  store,  I  was  there  very  little. 

Q.  How  much  time  did  you  spend  there  in  1909  ? 

A.  It  was  practically  the  same  thing  in  1909;  I 
was  there  in  the  [173 — 156]  spring,  helped  in  the 
outfit  for  a  while  and  I  was  there  that  summer  and 
in  1909  there  was  a  deal — in  1909  I  began  to  figure 
on  the  place  over  at  Blackburn;  I  was  figuring  on  it 
and  I  had  taken  in  four  head  of  cattle  and  I  was 
figuring  on  the  transfer  of  the  liquor  from  the  Nizina 
to  McCarthy  or  Blackburn. 
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Q.  You  didn't  spend  much  time  at  the  Chititu 
store  in  the  year  1909  ?        A.  No. 

Q.  Were  you  there  much  in  1910"? 

A.  Not  a  great  deal,  no. 

Q.  Your  work  was  usually  on  the  trail,  either 
freighting  or  driving  cattle  ? 

A.  My  work  was  taking  in  the  supplies  in  the 
spring  and  driving  the  cattle,  yes,  sir. 

Q.  You  heard  Harry  testify  he  turned  most  of  the 
money  over  to  you?        A.  Yes,  sir. 

Q.  Would  he  do  that  from  time  to  time  or  once  a 
year  or  twice  a  year?       A.  It  was  from  time  to  time. 

Q.  Did  he  transfer  it  to  you  hy  mail  or  turn  it  over 
to  you  when  you  went  in  there  ? 

A.  Transferred  most  of  it  by  mail. 

Q.  Sent  it  to  Seattle? 

A.  No,  most  of  it  came  direct  to  the  bank  here  in 
Valdez. 

Q.  You  had  an  account  in  the  Valdez  bank? 

A.  Yes,  sir. 

Q.  This  money  that  you  received  from  him — I  be- 
lieve he  stated  here  that  he  took  in  something  over 
$9,000  in  three  years.  Now,  how  much  of  that  did 
you  receive,  if  you  remember? 

A.  I  don't  just  remember. 

Q.  And  what  did  you  use  that  money  for?  [174 — 
157] 

A.  Buying  supplies  to  put  back  in  there  from  year 
to  year,  to  restock  again,  most  of  it. 

Q.  Didn't  you  use  any  of  it  for  your  own  business? 

A.  Naturally  would  use  some  of  it.     I  verv  seldom 
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got  enough  money  to  pay  me  for  the  new  stock  I  put 

in  and  I  would  naturally  make  the  switch. 

Q.  As  a  matter  of  fact,  didn't  you  have  all  your 
business  more  or  less  mingled  together,  so  you  kept 
no  separate  accounts — you  did  what  a  great  many 
men  do  who  have  various  interests,  you  used  money 
as  you  got  it  for  whatever  you  most  needed  it  for  ? 

A.  Yes,  what  I  most  needed  it  for,  on  the  store  or 
cattle;  that  was  my  agreement  with  them. 

Q.  You  never  had  an  idea  how  you  did  stand  with 
the  Carstens  after  the  first  year  you  did  business 
with  them  ? 

A.  No,  not  after  the  first  year.  I  thought  it  would 
be  a  whack  up  on  the  cattle,  anyhow,  and  they  would 
have  their  interest  in  it  . 

Q.  In  1912  was  the  first  time  that  you  and  Harry 
came  to  an  issue  over  the  fact  that  he  was  shy  on  his 
wages?  I  believe  you  and  he  both  said  that  you  had 
friction  over  his  back  wages? 

A.  The  first  friction  we  had  over  the  back  wages 
was  in  November,  1910.  That  was  the  first  trouble 
we  ever  had. 

Q.  That  was  when  you  were  getting  out  the  logs 
for  the  roadhouse  ? 

A.  That  was  when  I  started  in  there. 

Q.  When  did  you  talk  to  Harry  about  getting  out 
the  logs  for  the  roadhouse? 

A.  That  was  along  in  the  spring  or  summer  of 
1910. 

Q.  That  was  the  year  the  Copper  River  &  North- 
western Railroad  went  through? 
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A.  They  were  supposed  to  be  up  there  the  next 
spring — they  hadn't  got  there  yet.     [175 — 158] 

Q.  The  Copper  River  &  Northwestern  Railway 
got  past  Chitina  in  the  summer  of  1910? 

A.  They  got  up  to  Chitina  in  the  fall  of  1910. 

Q.  In  September?        A.  Yes. 

Q.  And  had  been  grading  beyond  that  and  the 
track  went  through  to  Kennecott  by  the  middle  of 
winter. 

A.  Yes,  sir,  the  track  w^as  in  Kennecott  some  time 
in  April,  1911. 

Q.  And  it  was  m  the  summer  of  1910  when  it  was 
known  the  railroad  would  be  completed  some  time 
the  next  year  that  you  began  to  figure  on  Blackburn 
as  a  likely  place? 

A.  I  figured  on  that  in  1909,  when  I  got  in  trouble 
with  Birch  over  the  liquors. 

Q.  As  soon  as  it  was  known  the  railroad  was  going 
through?        A.  Yes,  sir. 

Q.  In  the  fall  of  1910  Harry  quit  the  Chititu  store, 
about  August  or  September,  I  believe,  somewhere 
along  there? 

A.  I  don't  know  just  w^hen;  I  wasn't  there. 

Q.  He  has  testified  to  that;  and  shortly  after  that 
^e  went  to  getting  out  these  logs  to  build  the  Black- 
bum  roadhouse;  where  did  you  get  out  the  logs? 

A.  On  McCarthy  Creek. 

Q.  Where  is  that? 

A.  At  McCarthy,  close  to  McCarthy,  comes  right 
past  McCarthy. 

Q.  Who  worked  witli  him  on  that? 
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A.  You  will  have  to  ask  him  about  that,  I  don't 
know. 

Q.  You  don't  know  who  worked  with  him? 

A.  No. 

Q.  What  was  the  arrangement  under  which  Harry 
went  down  there? 

A.  He  went  under  the  same  arrangement  he  had 
in  Chititu ;  I  was  trying  to  get  my  money  out  of  the 
boy.     [176—159] 

Q.  He  was  working  for  you  for  the  same  old  sal- 
ary?       A.  Yes,  sir. 

Q.  Who  paid  the  men  that  worked  with  him? 

A.  I  guess  he  did;  he  had  the  authority  to  do  that. 

Q.  He  had  authority  to  employ  men  as  he  chose  ? 

A.  Yes,  I  told  him  to  go  ahead  and  get  out  the 
logs,  fell  the  logs  and  get  them  out  and  pay  the  men; 
he  had  absolute  charge  of  that  when  I  told  him  to 
go  ahead  and  do  that. 

Q.  Did  you  have  any  talk  to  him  about  this  $8,300 
that  he  had  in  his  possession  or  under  his  control? 

A.  Yes,  in  the  fall  of  1910. 

Q.  Was  that  before  he  started  in  on  the  logging  ? 

A.  He  had  already  started;  he  had  the  logs  prac- 
tically out  and  he  had  the  bam  up. 

Q.  And  who  was  paying  the  wages  of  the  men  at 
that  time? 

A.  I  paid  them  afterwards,  after  I  came  in. 

Q.  At  that  time  they  hadn't  been  paid? 

A.  At  that  time  they  hadn't  been  paid;  he  got  the 
supplies  from  Blum  to  supply  the  men,  their  cloth- 
ing. 
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Q.  State  your  version  of  the  conversation  between 
yourself  and  Harry  over  this  $3,800  f 

A.  We  got  into  an  argument  over  it  and  what 
started  it,  somebody  issued  a  check  on  the  Valdez 
bank,  issued  a  forged  check  on  Harry,  and  Mr.  Lang 
said  to  me,  *^ Harry  has  overdrawn  his  account," 
and  I  said,  ''I  don't  see  any  reason  for  it,"  but  I 
said  ''All  right,  charge  it  up  to  me,  to  my  account," 
and  when  1  went  in  there — I  had  been  working  hard 
all  summer  and  had  been  out  on  the  trail  and  around 
and  I  was  cold  and  cranky,  and  I  jumped  on  him 
rough-shod  for  overdrawing  his  account,  and  one 
thing  led  to  another  and  I  asked  him  what  he  had 
done  with  the  mone^^  *^Was  [177 — 160]  it  nec- 
essary to  overdraw^  your  account  and  I  have  to 
make  it  good  for  you,"  and  he  said,  '^I  have  $3,800 
for  ni}'  salary,"  and  an  argument  came  up  about 
the  place  at  Kennecott;  ''Well,"  he  says,  ''I  am  hold- 
ing that  out  for  my  salary  and  I  intend  to  hold  it, 
too,"  and  the  argument  went  on  until  we  landed  into 
a  scrap;  I  was  stronger;  I  didn't  want  to  abuse  the 
boy  and  I  held  him  until  he  cooled  down  a  little  bit 
and  told  him  where  he  was  at  and  talked  him  out 
of  it. 

Q.  Where  was  the  $3,800  at  this  time? 

A.  He  had  the  money  in  the  Scandinavian-Ameri- 
can Bank,  I  think,  outside. 

Q.  He  turned  that  over  to  you? 

A.  Yes,  he  gave  me  a  check  for  it  on  the  Scandi- 
navian-American Bank. 

Q.  So  you  are  sure  it  was  in  the  Scandinavian- 
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American'?        A.  Yes,  sir. 

Q.  Did  you  concede  at  that  time  that  the  $3800 
was  due  him? 

A.  Yes,  sir,  I  conceded  that  the  $3800'  was  due 
him,  I  concluded  the  $3800  was  due  the  boy  and  I 
think  a  little  more. 

Q.  How  did  you  persuade  him  to  give  it  up  to  you  ? 

A.  I  said  to  him,  ^^I  put  you  in  here  and  I  am  up 
against  it  on  the  proposition,"  but  I  told  him  the 
advantages  of  the  thing  and  the  points  of  the  argu- 
ment, and  I  said,  '^The  property  is  worth  it;  any 
time  I  fall  down  you  have  the  house  here,  when  I 
put  in  the  house — you  can't  lose  any  way,  even  if 
the  Carstens  Packing  Co.  gives  you  the  dirty  end 
of  it." 

Q.  You  literally  talked  him  out  of  it? 

A.  I  literally  talked  him  out  of  it. 

Q.  By  smooth  talk? 

A.  You  bet  you,  I  admit  that. 

Q.  What  inducement  did  you  offer  him  to  give  up 
that  $3,800 — anything  but  the  desire  to  help  you? 
[178—161] 

A.  No,  nothing  else  but  the  brotherly  feeling  there 
was  in  that  respect.  I  never  offered  him  any  induce- 
ments; I  told  him  the  prospects  of  the  country  and 
the  advantages  of  the  country. 

Q.  He  wasn't  to  be  in  on  the  rake-off? 

A.  No,  sir. 

Q.  Absolutely  had  no  interest  in  the  Blackburn 
place?        A.  No,  he  had  no  interest  whatever. 

Q.  Not  even  an  optional  interest? 
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A.  Not  even  an  optional  interest;  no,  he  was  sim- 
ply there  on  a  salary  and  that  was  the  cause  of  the 
fight,  and  the  fight  between  myself  and  wife  was 
over  that  old  stock  and  I  was  standing  up  for  the 
Carstens  Packing  Company. 

Q.  At  that  time,  in  the  fall  of  1910,  he  was  work- 
ing for  you  for  $125  and  he  loaned  you  this  $3,800 
Vv'ithout  interest,  simply  to  help  you  out  ? 

A.  That  was  my  understanding  with  Harry  when 
I  put  him  in  there.  I  thought  $1,500  was  good  w^ages 
and  he  could  let  it  stay  in  the  business. 

Q.  Did  3"ou  still  owe  him  the  money  in  1912  ? 

A.  Yes,  sir. 

Q.  And  w^as  that  evidenced  by  a  note  or  anything? 

A.  He  had  this  contract  that  Mr.  Brock  drew  up 
for  him. 

Q.  He  never  had  anything  in  writing  until  Mr. 
Brock  drew^  that  up  in  the  spring  of  1912? 

A.  No,  sir. 

Q.  Was  it  a  part  of  the  consideration  in  the  agree- 
ment that  his  wages  were  cut  to  $100  per  month  ? 

A.  I  don't  know. 

Q.  He  let  you  have  this  $3,800  indefinitely,  without 
any  interest  or  without  anything  in  w^riting,  until 
the  memorandum  agreement  [179 — 162]  was 
drawn  up  by  Mr.  Brook  in  the  spring  of  1912? 

A.  Yes,  sir. 

Q.  And  he  continued  under  the  old  arrangement, 
except  that  his  salary  was  cut  to  $100,  until  the  sum- 
mer of  1913?        A.  Yes,  sir. 

Q.  You   were  down  in   Seattle  for  a  good  many 
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months,  from  November,  1912,  until  February,  1914- 


you  were  there  about  fifteen  months  ?        A.  Yes,  sir. 

Q.  You  were  in  Seattle  and  along  the  sound  all 
that  time  ? 

A.  No,  I  was  in  California.  I  left  in  February; 
I  was  in  Vancouver  and  Victoria  in  February,  1913, 
and  I  went  direct  from  Victoria  to  San  Francisco 
and  from  San  Francisco  to  Los  Angeles  and  back  to 
Bakersfield. 

Q.  Were  you  engaged  in  business? 

A.  I  was  working  there. 

Q.  Different  employments? 

A.  Different  employments:  I  was  rustling — most 
of  the  time  I  was  trying  to  get  some  money  for  the 
Krumm  property,  the  Tellurium  Mines  Company. 

Q.  You  spent  about  $6,000  altogether  on  the 
Krumm  property?        A.  Yes,  sir. 

Q.  Where  did  you  get  that  $6,000? 

A.  It  naturally  came  out  of  the  business  up  there, 
the  Blackburn  and  Chititu  stores, — I  had  instruc- 
tions to  do  that  and  could  do  it. 

Q.  There  was  a  good  deal  of  grub  furnished  for 
the  work  on  the  Krumm  property  from  the  Chititu 
store? 

A.  Yes,  from  both  places,  and  also  the  Seattle 
Gulch  property. 

Q.  Have  the  Carstens  ever  got  anything  out  of  the 
Krumm  property? 

A.  No,  sir. 

Q.  Or  have  they  any  of  the  stock  of  the  Tellurium 
Mines  Co.  ? 
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A.  No,  but  lie  was  offered  an  opportunity  to  take 
hold  of  it;  he  [180 — 163]  was  offered  an  oppor- 
tunity to  protect  his  interest  there  and  he  wouldn't 
do  it  and  wouldn't  keep  up  his  assessment  work 
there. 

Q.  Was  he  ever  offered  anything  for  his  share  of 
the  stock  of  goods  that  w^ent  in  there  ? 

A.  That  would  naturally  go  along  with  the  busi- 
ness. 

Q.  When  did  you  get  back  to  Seattle  after  your 
trip  to  California  in  the  early  part  of  1913  ? 

A.  I  got  back  some  time  about  the  20th  of  June,  if 
I  remember  right;  I  was  in  Seattle  over  night  and 
then  left  and  went  out  on  the  Tacoma-Eastern  and 
was  not  back  until  after  the  4th  of  July,  1913.  I 
think  I  got  home,  over  at  the  home  place,  about  the 
5th  of  July,  somew^here. 

Q.  Was  the  litigation  between  yourself  and  wife 
pending  at  that  time  ? 

A.  I  think  it  was,  but  I  had  never  received  the 
papers. 

Q.  You  made  some  reference  to  back  alimony — 
wasn't  that  as  a  matter  of  fact  on  the  decree  for 
maintenance,  made  up  here  ?        A.  Yes,  sir. 

Q.  Your  wife  sued  you  first  for  separate  mainte- 
nance and  Judge  Cushman  made  an  order  directing 
you  to  pay  her  something  for  maintenance  ? 

A.  Yes,  sir. 

Q.  That  was  in  1912  ^        A.  That  was  in  1912. 

Q.  And  some  time  in  1913,  or  possibly  later,  your 
wife  sued  you  in  the  Superior  Court  of  King  County, 
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Washington,  for  a  divorce  ?        A.  Yes,  sir. 

Q.  And  this  back  alimony  was  the  separate  main- 
tenance decreed  in  Alaska?  A.  Yes,  sir.  [181 — 
164] 

'Q.  When  you  went  out  in  the  fall  of  1912  did  you 
immediately  see  Mr.  Thomas  Carstens  and  Mr.  W.  H. 
Prater? 

A.  I  saw^  them  about  a  week  after  I  got  there. 

Q.  Did  you  talk  over  the  business  up  here? 

A.  Yes,  sir,  I  told  them  the  whole  thing  from  A. 
to  Z,  the  scrap  I  had,  the  efforts  to  get  the  liquor 
license  and  the  deal  with  Breedman  and  everything 
was  thrashed  over. 

Q.  During  the  years  that  Harry  was  running  the 
Chititu  store  up  there  and  turning  the  money  over 
to  you,  did  you  make  any  allowance  to  the  Carstens 
Packing  Co.  or  to  Mr.  Prater? 

A.  I  told  them  when  I  w^as  down  there  what  I  was 
doing. 

Q.  Did  you  ever  make  any  report  or  any  statement 
showing  the  exact  financial  transactions  at  Chititu? 

A.  No,  no  reports — it  was  only  word  of  mouth 
between  I  and  Prater. 

Q.  You  simply  dropped  in  from  time  to  time  and 
talked  things  over  ?        A.  Yes,  sir. 

Q.  Mr.  Carstens  had  his  office  in  Tacoma? 

A.  Yes,  sir. 

Q.  At  the  packing-house? 

A.  At  the  packing-house. 

Q.  And  Mr.  Prater's  office  is  on  First  Avenue, 
South,  in  Seattle — the  Seattle  end  of  the  Carstens 
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Packing  Company'?        A.  Yes,  sir. 

Q.  And  you  saw  them  both  from  time  to  time,  turn 
about? 

A.  Turn  about — I  would  go  over  to  Taeoma  and 
see  Tom. 

Q.  Did  you  ever  go  over  to  Taeoma  with  Mr.  Pra- 
ter to  see  Mr.  Carstens? 

A.  Only  once  and  that  was  after  the  transfer  of 
the  property. 

Q.  That  was  in  1913?        A.  That  was  in  1913. 
[182—165] 

Q.  Did  you  make  any  report  at  the  time  the  store 
was  closed  up  by  Harry  in  1910 — were  you  around 
in  Seattle  shortly  after  that  ? 

A.  I  never  was  in  Seattle  until  some  time  in  Janu- 
uary,  1911,  and  I  was  there  possibly  for  two  weeks, 
that  was  in  February;  I  think  I  got  in  Seattle  some- 
whereas  along  the  latter  part  of  January  and  I  left 
the  8th  of  February  again  to  come  back  up  and  dur- 
ing that  time  I  wouldn't  be  positive  whether  I  seen 
Mr.  Carstens  or  not,  but  I  seen  Mr.  Prater  because 
my  wife  had  borrowed  personally  some  $250  from 
Mr.  Prater  w4iich  I  paid  back. 

Q.  That  was  personal?        A.  That  was  personal. 

Q.  At  that  time  did  you  have  a  general  conversa- 
tion with  Mr.  Carstens  or  Mr.  Prater  or  anything 
like  a  settlement  of  accounts?        A.  No. 

Q.  Or  any  understanding  as  to  how  the  business 
was  to  be  continued  in  the  future  ? 

A.  No,  none  whatever;  I  told  them  I  didn't  think 
it  was  fair  to  myself  or  the  Carstens  Packing  Com- 
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pany  to  carry  on  the  thing  the  way  it  was — it  was 

unsatisfactory  to  me. 

Q.  So  the  matter  remained  in  sort  of  a  comatose 
state  until  you  came  back  in  the  spring  of  1913  ? 

A.  The  summer  of  1913. 

Q.  You  got  back  in  June? 

A.  Yes,  the  latter  part  of  June  ? 

Q.  When  did  you  first  see  Mr.  Mr,  Carstens  or 
Mr.  Prater  in  the  summer  of  1913  ? 

A.  It  was  right  after  the  fourth  of  July;  I  had  been 
home  a  day  and  I  went  down  to  Mr.  Prater  and  said, 
''How  about  that  old  mess  [183 — 166]  out  there" 
and  I  said,  ''I  am  going  to  turn  it  over  to  Harry, 
if  you  don't  take  it,"  and  he  said,  ''I  won't  have 
anything  to  do  with  it,  go  ahead,"  and  I  says,  ''All 
right,"  I  says,  "The  deal  is  off  now  all  right;  your 
old  Nizina  stock  is  gone  and  what  money  I  have  put 
in  we  have  lost";  he  said,  "All  right,  I  won't  have 
anything  to  do  with  it,"  and  I  went  to  Mr.  Custer 
and  said,  "  George,  make  out  a  bill  of  sale  for  that 
stuff  up  there,"  and  I  gave  him  the  items  and  that 
evening  I  left. 

Q.  Did  the  Carstens  Packing  Co.  from  time  to  time 
ship  goods  to  you  to  be  used  at  the  Chititu  store  ? 

A.  I  don't  believe  the  Carstens  ever  shipped  a  dol- 
lar's worth  to  be  used  there. 

Q.  Did  you  get  goods  from  other  merchants  to 
be  used  there?        A.  Yes,  I  did. 

Q.  I  mean  did  the  Carstens  ever  send  you  goods 
they  obtained  from  other  business  houses? 

A.  No,  except  this  last  spring,  1914. 
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Q.  The  stock  was  always  replenished  by  yourself 
— the  purchases  were  made  by  you?        A.  Yes,  sir. 

Q.  After  this  first  conversation  with  Mr.  Prater 
and  he  told  you  he  didn't  want  anything  more  to  do 
with  it,  did  you  then  go  to  see  Mr.  Carstens? 

A.  No,  sir,  I  did  not;  I  left  that  night. 

Q.  Where  did  you  go?        A.  I  went  to  LaConner. 

Q.  You  stayed  at  LaConner  a  considerable  length 
of  time  ? 

A.  I  was  there  until  the  first  of  September,  I  judge, 
and  then  went  to  Butte,  Montana. 

Q.  When  you  returned  to  Seattle  a  little  later  in 
1913 — what  was  the  occasion  of  your  going  to  Se- 
attle ?     [184—167] 

A.  Mr.  Wilt  w^as  hunting  for  me;  the  Shushana 
strike  was  on. 

Q.  C.  F.  Wilt,  the  attorney  for  the  Carstens  Pack- 
ing Co.  ?        A.  Yes,  sir. 

Q.  Did  he  find  you  there?        A.  No,  sir. 

Q.  How  did  you  happen  to  get  back?  They  got 
into  conmmnication  with  you  and  you  returned  to  Se- 
attle and  saw  them? 

A.  I  got  into  communication  with  them  and  I  told 
them,  *'I  will  be  in  Everett  to-morrow  morning; 
come  over  to-morrow  morning  and  I  will  meet  you 
at  the  Mitchell  Hotel,"  and  I  phoned  my  brother 
George,  I  was  looking  out  so  they  wouldn't  trap  me 
on  to  any  deal  and  I  always  had  a  witness  from  that 
time  on. 

Q.  Isn't  it  true  that  from  that  time  on  you  were  a 
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little  afraid  they  might  grab  you  on  this  old  Alaska 

judgment  ?        A.  No,  sir. 

Q.  Weren't  Mrs.  Fagerberg 's  attorneys  pounding 
you  at  that  time  ? 

A.  No,  sir,  I  was  going  around  just  the  same  as 
you  are  right  now;  I  was  in  Seattle  so  Mr.  Hum- 
phreys could  get  hold  of  me. 

Q.  That  was  Mr.  Fagerberg 's  attorney? 

A.  No,  he  was  the  judge  of  the  Superior  Court 
there. 

Q.  You  weren't  keeping  out  of  the  way  then,  on 
that  account? 

A.  No,  I  was  going  through  Seattle  and  all  around 
there. 

Q.  Why  did  you  meet  Mr.  Prater  at  Everett? 

A.  I  was  going  up  the  Snohomish  River  at  that 
time.  It  was  Custer  and  Prater  I  met.  Thev  said. 
' '  Go  on,  go  and  see  Tom. ' '  I  said,  ^ '  There  isn  't  much 
use  for  me  to  see  Tom;  you  fellows  can  settle  that." 
They  said,  ^^He  wants  you  to  go  back  up  there."  At 
that  time  I  didn't  have  much  faith  in  the  Shushana 
stampede,  but  Mr.  Prater  says,  **You  know  how  Tom 
is,  he  is  all  worked  up  over  it;  go  over  and  see  him 
anyway,"  and  I  says,  ^^AU  right,"  and  we  went 
[185 — 168]     over  there  and  had  a  talk  with  him. 

Q.  You  did  go  to  Tacoma  and  see  Mr.  Carstensf 

A.  I  did  go  to  Tacoma  and  see  Mr.  Carstens. 

Q.  Did  you  talk  with  anybody  besides  Mr.  Car- 
stens at  that  time? 

A.  I  don't  think  I  did.  Mr.  Carstens,  Prater  and 
Custer  were  there  in  the  office. 
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Q.  Did  you  talk  to  Mr.  Carstens  and  Wilt  in  Ta- 
coma  ?        A.  Not  at  that  time,  no. 

Q.  When  did  you  talk  to  them  ? 

A.  The  following  day,  in  Tacoma. 

Q.  About  what  time  was  that? 

A.  That  was  along  the  fore  part  of  August,  as 
near  as  I  can  remember. 

Q.  That  was  some  time  after  you  had  given  the 
bill  of  sale  to  Harry? 

A.  Yes,  it  was  three  or  four  weeks  after  the  bill 
of  sale  was  executed. 

Q.  The  bill  of  sale  was  executed  to  him  in  July. 

A.  Yes,  sir. 

Q.  At  that  time  you  hadn't  seen  Mr.  Carstens  and 
consulted  him  about  it  at  all? 

A.  No,  I  didn't  consider — when  it  came  down  to 
the  Chititu  stock,  I  refused  to  have  anything  to  do 
with  Myers  and  Carstens  on  it— I  was  dealing  with 
the  Carstens  Packing  Co.  through  Mr.  Prater. 

Q.  You  say  that  Mr.  Carstens  and  Mr.  Prater,  or 
at  least  Mr.  Carstens,  w^as  very  anxious  for  you  to  go 
into  the  Shushana  and  wanted  to  outfit  you 

A.  They  wanted  me  to  go  up  and  get  this  property 
back  from  Harry.  They  thought  there  was  a  chance 
of  getting  this  old  hardware,  getting  that  out — this 
stampede  is  on  and  maybe  you  can  sell  it  and  pay 
Harry  Tip  and  maybe  there  will  be  something  left 
for  us  [186 — 169]  and  there  might  be  a  boom  on 
so  you  can  do  something  with  the  horses. 

Q.  When  did  you  first  tell  Thomas  Carstens  that 
you  had  uiven  this  bill  of  sale  to  Harrv? 
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A.  He  was  aware  of  that  before. 

Q.  Are  you  sure  of  that? 

A.  Yes,  Prater  told  me  he  told  Mr,  Carstens. 

Q.  Was  he  satisfied  that  everything  was  turned 
over  to  Harry  ? 

A.  He  must  have  been,  he  never  made  a  howl. 

Q.  Did  he  consider  that  he  still  had  an  interest? 

A.  No,  I  don't  think  so,  not  to  my  knowledge  he 
didn't. 

Q.  Here  is  the  letter  you  received  from  Mr.  Cars- 
tens — ^^'^In  case  you  succeed  in  getting  your  brother 
to  turn  the  property  over  to  me,  you  can  wire  me  to 
that  effect" — He  wanted  to  get  the  property  deeded 
back  to  him,  or  an  interest  in  it  ? 

A.  Yes,  he  wanted  the  property  back. 

Q.  Further — ^'In  case  your  brother  does  not  wish 
to  turn  the  whole  or  two-thirds  over  to  me  our  Mr. 
Wilt  and  Mr.  Custer  will  advise  you  on  how  to  pro- 
ceed"— On  what  basis  did  he  want  the  two-thirds 
turned  back? 

A.  After  the  Shushana  stampede  started  up  I  sup- 
pose he  naturally  thought — I  couldn't  testify  what 
he  had  in  mind. 

Q.  Didn't  he  claim  he  had  an  interest  in  it? 

A.  I  don't  know  what  he  was  claiming. 

Q.  He  never  told  you  he  claimed  to  have  an  inter- 
est in  it? 

A.  No,  sir,  he  never  told  me  he  claimed  to  have  an 
interest  in  it. 

Q.  Did  he  express  any  dissatisfaction  that  you  had 
transfered  it  to  Harry? 
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A.  No,  he  said  something  about  why  didn't  you 
come  to  me.  I  said,  I  never  dealt  with  you,  I  always 
dealt  with  Bill  and  he  was  kicking  [187 — 170]  at 
Prater  because  he  didn't  accept  the  bill  of  sale  and 
go  through  with  it;  this  was  after  the  stampede. 

Q.  You  say  he  was  very  anxious  to  have  you  join 
the  stampede  and  represent  them? 

A.  Yes,  they  w^anted  me  to  straighten  this  thing 
out.  They  offered  me  transportation,  they  said  they 
would  furnish  anything,  and  they  would  pay  the  back 
alimony,  etc. 

Q.  Wlio  offered  that?        A.  Mr.  Carstens. 

Q.  Did  Mr.  Wilt  make  any  such  offer? 

A.  I  couldn't  say,  I  wasn't  dealing  with  Mr.  Wilt. 

Q.  Was  Mr.  Wilt  present  at  the  time 

A.  I  don't  know. 

Q.  To  refresh  your  recollection — I  have  here  Mr. 
Hamburger's  transcript  of  your  testimony  before 
the  referee  in  bankruptcy  at  your  examination  as  an 
alleged  bankrupt  last  fall  and  I  would  like  to  ask 
you  if  Mr.  Hamburger  has  got  this  correctly  tran- 
scribed: Question  by  myself.  ^'In  these  conversa- 
tions with  Mr.  Prater  you  never  told  him  or  told  C. 
F.  Wilt  that  you  wanted  to  get  this  out  of  your  name 
so  your  wife  couldn't  get  it"?  And  your  answer. 
*'I  never  talked  to  Wilt  about  it.  That  wasn't  the 
intention — it  was  for  the  purpose  of  protecting 
Harry;  if  they  wouldn't  come  through  and  protect 
their  own  interest  and  protect  Harry,  it  belongs  to 
him;  that  was  the  sole  object."  That  is  a  correct 
statement  of  your  evidence  ? 
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A.  That  is  a  correct  statement  of  my  evidence,  yes, 
sir. 

Q.  Now,  there  was  some  conversation  between  you 
and  Mr.  Prater  and  Mr.  Carstens  about  your  wanting 
to  get  the  property  out  of  your  name  ? 

A.  No,  sir — it  just  came  up  as  I  told  you.  I  came 
over  from  home  and  went  to  Mr.  Prater  and  said, 
^^I  am  going  away  to-night,  what  [188 — 171]  are 
you  going  to  do  with  that  old  deal,  Harry  can't  do 
anything  with  it  the  way  it  is  and  there  is  nobody 
there  and  I  am  going  to  give  him  a  bill  of  sale  for  it 
and  if  you  want  it,  say  the  word,"  and  he  said,  ''I 
don't  want  anything  to  do  with  it,  I  don't  want  the 
company  mixed  up  with  it  at  all." 

Q.  Did  you  ever  make  an  offer  to  Mr.  W.  H.  Prater 
in  Seattle  or  elsewhere  to  make  a  bill  of  sale  to  him 
of  all  the  Alaska  property? 

A.  The  only  time  was  when  I  went  down  there  that 
time,  to  make  it  to  him  or  the  Carstens  Packing  Co. 

Q.  You  did  offer  to  do  it  ? 

A.  Yes,  sir,  I  offered  to  do  it. 

Q.  Did  you  state  to  Mr.  Prater  that  you  wanted  to 
get  it  out  of  your  name  so  your  wife's  attorneys 
couldn't  get  hold  of  it? 

A.  No,  there  was  no  object — this  property  was  out 
of  the  jurisdiction  of  the  courts  down  there  and  it 
wasn't  worrying  me  at  all  on  that  score — I  never  lost 
any  sleep  over  that  part  of  it. 

Q.  You  weren't  aware  of  the  fact  that  they  would 
take  the  decree  down  there  and  collect  down  there, 
by  taking  the  proper  steps? 
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A.  I  didn't  think  it  would  go  that  far it  was  a 

case  of  winning  with  me  down  there. 

Q.  Mr.  Prater  is  mistaken  then  and  stating  an  un- 
truth if  he  testifies  under  oath  that  you  proposed  to 
him  to  turn  over  all  that  property  to  him,  everything 
you  had,  which  was  subsequently,  a  few  weeks  after- 
wards, transfered  to  Harry,  in  order  to  prevent  your 
wife  getting  hold  of  if? 

A.  I  did  not,  but  I  offered  it  to  him  or  the  Cars- 
tens  Packing  Company. 

Q.  You  didn't  state  it  was  because  of  your  wife? 

A.  No,  there  was  nothing  about  the  wife — I  came 
in  and  he  asked  me  where  I  had  been,  etc. 

Q.  You  did  make  an  offer  to  your  friend  Bill  to 
transfer  all  of  this  property  to  him"?     [189 — 172] 

A.  To  him  or  the  Carstens  Packing  Company. 

Q.  On  what  consideration'? 

A.  That  he  would  take  care  of  Harry. 

Q.  That  was  the  sole  consideration? 

A.  That  was  the  sole  consideration,  and  look  after 
the  rest  of  the  creditors  up  here,  the  local  creditors 
of  the  layout. 

Q.  That  Vv-as  the  sole  basis? 

A.  That  was  the  sole  basis,  the  wife  wasn't  enter- 
ing my  mind  at  all. 

Q.  Now,  then,  in  this  same  examination  last  fall 
before  Mr.  Ganty,  referee,  in  which  the  testimony 
was  taken  by  Mr.  Hamburger,  I  find  this  transcript 
and  I  will  ask  you  whether  it  is  correct — recalling 
the  question  and  answer  I  read  to  you — '^Question. 
"What  was  the  arrangement  you  had  with  Carstens 
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or  the  Carstens  Packing  Company  about  these  goods 
that  were  shipped  up  last  spring "?  Answer.  After 
I  went  to  Prater  and  gave  him  this  talk,  told  him 
to  protect  himself  and  Harry  and  do  what  was  right, 
shortly  after,  w^hy  the  Shushana  stampede  started 
in  any  they  got  excited,  anything  I  wanted  then  they 
would  advance,  they  would  pay  my  back  alimony — 
I  didn't  have  a  dollar,  I  w^ent  broke  on  the  KriiJim 
deal.  They  first  started  in  to  hunt  me  and  some  of 
the  boys  thought  that  somebody  was  after  me  and 
they  said,  ^Get  out  of  sight'  and  I  went  back  home, 
and  then  Custer  got  hold  of  me  by  telephone,  and  he 
said,  ^They  want  you  to  come  up  here,'  and  then  they 
wanted  me  to  go  back  on  account  of  the  Shushana 
stampede;  that  w^as  along  in  August,  1913,  and  I 
went  so  far — Wilt  got  me  over  there  in  Tacoma  and 
says,  *You  are  the  only  fellow^  that  can  go  back  there 
and  get  it  back  and  we  will  do  something  wdth  it.'  I 
says,  'I  will  think  about  it,'  and  he  says  'Well,  if 
you  ain't  got  the  money  we  will  advance  you  money 
to  pay  your  [190 — 173]  back  alimony  and  every- 
thing else,  go  ahead  and  take  hold  of  it  again  and  we 
will  stay  with  you,'  and  I  said,  'All  right,'  and  Prater 
agreed  to  it  and  when  I  came  home  my  own  folks 
said,  'Nothing  doing,  you  stay  here  until  you  get  this 
other  settled  up,'  and  my  sister  gave  me  $45  so  I 
could  go  to  Cordova  and  the  rest  of  the  way  I  was  to 
beat  my  way — that  was  in  August,  1913."  Is  that 
a  correct  statement  of  your  testimony  last  falH 

A.  That  is  incorrect  there — that  $45  I  got  from  the 
Carstens  Packing  Co. 


vs.  H.  M.  Fagerherg,  209 

(Testimony  of  J.  A.  Fagerberg.) 

Q.  This  is  a  conversation  between  you  and  your 
home  folks,  you  say,  after  talking  about  your  con- 
versation with  the  Carstens,  my  own  folks  said, 
^^ nothing  doing,''  etc.'? 

A.  My  sister  didn't  give  me  the  $45 — that  is  a 
mistake. 

Q.  You  think  that  is  a  mistake  in  the  stenogra- 
pher's notes'? 

A.  That  is  a  mistake  in  the  stenographer's  notes 
— I  was  talking  too  fast  for  him. 

Q.  Is  this  also  a  mistake — ^near  the  bottom  of  Page 
20;  you  remember  the  question  and  answer  I  read 
you  a  while  ago  wherein  I  asked  you  about  your  con- 
versation with  Mr.  Wilt  to  the  effect  that  you 
wanted  to  get  this  out  of  your  name  so  your  w^ife 
couldn't  get  it  and  you  answ^ered,  ''I  never  talked  to 
Mr.  Wilt  about  it."  Now,  on  the  same  page  you 
say,  '^Wilt  got  me  over  there  in  Tacoma,  and  says, 
^You  are  the  only  fellow  that  can  go  back  there  and 
get  it  back  and  w^e  will  do  something  with  it.'  I 
says,  ^I  will  think  about  it,'  and  he  says,  ^Well,  if 
you  ain't  got  the  money  we  will  advance  you  money 
to  pay  your  back  alimony  and  everything  else' — 
Now  which  of  those  statements  is  correct,  the  state- 
ment made  near  the  top  of  Page  20 — that  you  never 
talked  to  Wilt  about  this,  or  the  statement  at  the 
bottom  of  the  page  that  he  offered  to  pay  your  back 
alimony  etc.'? 

Mr.  DONOHOE.— We  object  to  that— there  is  no 
contradiction  in  that.     [191 — 174] 

By  the  COURT.— I  am  not  sure  that  there  is  a 
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contradiction  at  present.     If  you  find  it  and  point 

it  out  to  him,  you  may  ask  him. 

Q.  Read  that  question  and  answer — read  to  the 
bottom  of  the  page.  (Handing  witnes^~paper.)  What 
I  want  to  get  at  is,  did  you  or  did  you  not  talk  to 
C.  F.  Wilt  about  your  trouble  with  your  wife  ? 

A.  No,  I  didn't  talk  to  Mr.  Wilt  about  the  trouble 
with  my  wife.  He  went  with  me  to  the  office ;  Pra- 
ter, Custer  and  Carstens  had  had  a  conference  there 
in  Tacoma  and  Mr.  Wilt  came  in  to  it,  and  we  walked 
out  over  the  bridge  there  and  I  was  going  to  take 
the  boat  and  he  was  going  up-town  and  I  couldn't 
state  just  what  the  statements  were,  but  as  far  as 
Mr.  Wilt  being  in  on  the  conversation  or  statements, 
I  don't  remember  anything  about  it. 

Q.  You  say  you  never  talked  to  him  and  he  never 
talked  to  you? 

A.  He  never  talked  to  me  directly  on  anything  of 
that  kind.  Mr.  Carstens  was  the  man — ^Mr.  Prater 
was  the  man  I  went  direct  to. 

Q.  The  question  of  back  alimony  never  came  up 
when  Mr.  Wilt  was  present  ? 

A.  Not  when  Wilt  was  present — it  was  between 
I  and  Mr.  Carstens. 

Q.  In  other  parts  of  your  testimony  that  you  gave 
in  that  examination  you  stated  and  I  believe  you 
stated  this  morning,  if  I  understood  you  correctly 
in  answer  to  Mr.  Donohoe's  question,  that  as  soon 
as  the  Shushana  stampede  started,  Mr.  Carstens  was 
anxious  for  you  to  go  up  there  and  got  after  you — 
Now  did  they  or  did  they  not  as  one  of  the  induce- 
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ments  offer    to  pay  your    back    alimony    to  avoid 

trouble  with  your  wife  ? 

A.  They  offered  to  pay  it,  yes,  sir. 

Q.  What  was  the  final  result  of  that? 

A.  Mr.  Carstens  asked  me  the  amount  and  one 
thing  and  another — I  can't  recall  exactly  what  was 
said. 

Q.  That  dicker  fell  through  entirely  then? 

A.  Well,  when  I  w^ouldn't  go  back,  I  called  him 
up  over  long  distance;  [192 — 175]  I  was  up  at 
my  brother-in-law's  and  he  said,  ''All  right,"  and  he 
says,  ''We  wdll  just  let  it  drag  along." 

Q.  It  was  dropped  then? 

A.  It  was  dropped  then  indefinitely. 

Q.  When  did  you  return  from  Montana  ? 

A.  I  went  to  LaConner  and  then  went  to  Montana 
and  didn't  get  back  until  some  time  in  December, 
1913. 

Q.  When  and  under  w^hat  circumstances  did  you 
first  meet  Mr.  Prater  and  Mr.  Carstens  after  your 
return  in  December? 

A.  I  couldn't  say — I  was  down  in  the  office  several 
times. 

Q.  When  did  you  begin  negotiations  with  them  on 
this  prospective  corporation  deal? 

A.  We  were  talking  over  things — I  was  over  in 
Tacoma  several  times — I  was  just  talking  to  find  out 
Tvhat  he  wanted  done  and  how^  we  should  frame  it  up 
and  the  future  of  the  thing  and  he  even  gave  instruc- 
tions, Mr.  Carstens  did,  to  come  here  and  see  Mr. 
Pish  in  regard  to  an  old  account. 
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Q.  You  went  over  to  see  Mr.  Carstens  about  this 
business?        A.  Yes,  sir. 

Q.  And  in  a  conversation  didn't  you  propose  that 
you  organize  an  incorporation  and  you  go  into  busi- 
ness on  a  large  scale  ? 

A.  I  couldn't  say,  I  don't  remember. 
:Q,  To  get  the  Shushana  business? 
A.  I   don't  remember  the  outcome  of  the   thing. 
We  were  talking  over  the  whole  thing  and  all  the 
little  details  and  one  thing  and  another  about  it — 
I  couldn't  say. 

Q.  When  you  went  over  to  see  Mr.  Carstens,  was 
Mr.  Wilt  present,  in  January,  1914  ? 

A.  He  might  have  been  present;  he  was  present 
some  of  the  time  and  some  of  the  time  he  was  not. 

Q.  You  discussed  at  considerable  length  this  pro- 
posed incorporation  [193 — 176]  out  of  which  Mr. 
Carstens  was  to  get  twenty-seven  thousand  shares, 
you  ten  and  Harry  seven  ? 

A.  There  was  nothing  settled  in  regard  to  the  in- 
corporation— it  was  talked  over  in  various  ways. 

Q.  You  never  did  come  to  any  definite  understand- 
ing about  it  ? 

A.  It  was  a  case  of  doing  the  best  you  can,  Al. 
Q.  You  never  came  to  an  agreement  with  them  ? 
A.  We  never  knew  exactly  what  we  would  do. 
Q.  When  you  came  to  Alaska,  you  told  Harry  you 
had  come  to  an  understanding  and  the  company  was 
shortly  to  be  incorporated? 

A.  I  made  him  the  proposition  and  told  him  what 
I  would  do  and  talked  it  over  that  way. 
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iQ.  I  want  the  status  of  this  incorporation  propo- 
sition— when  you  returned  to  Alaska  in  February, 
1914 ;  Harry  has  testified  that  you  came  up  there  and 
this  agreement  drawn  up  by  Frank  Foster  for  you 
boys  to  sign  was  only  a  temporary  arrangement  until 
you  completed  the  articles  of  incorporation  ? 

A.  Yes,  sir. 

Q.  Now,  you  say,  as  I  understand  you,  that  it  was 
wholly  indefinite  when  you  left  Seattle,  that  you 
never  came  to  a  distinct  arrangement,  distinct  un- 
derstanding ? 

A.  After  I  came  here  and  made  the  deal  with 
Harry — I  had  the  instructions — do  the  best  you  can 
and  try  to  straighten  the  thing  out  and  look  out  for 
my  interests  and  I  went  up  there  with  that  under- 
standing or  authority,  if  I  made  the  deal  with  Harry. 
I  wrote  Mr.  Carstens  and  told  him  the  circumstances 
and  situation  of  the  thing. 

Q.  Is  is  not  a  fact  that  you  tried  very  hard  to  get 
Mr.  Carstens  to  advance  you  considerable  money  to 
come  back  to  Alaska  on,  particularly  to  buy  these 
oats,  pay  the  freight  on  them  and  buy  [194 — 177] 
other  goods  to  ship  in  there,  in  the  belief  that  you 
could  make  some  money  in  the  Shushana  with  them  ? 

A.  No,  I  was  not  try  to  induce  Mr.  Carstens  that 
way.  I  tried  to  induce  Mr.  Carstens  to  help  me  out 
on  the  Krumm  property — I  said,  you  are  only  pro- 
tecting your  own  interests  and  you  have  a  chance 
to  make  something  on  it. 

Q.  The  proposition  was  that  he  was  to  stand  good 
for  those  oats  you  were  buying  at  LaConner  ? 

A.  No,  sir,  he  had  nothing  to  do  with  that — I  was 
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going  to  trade  mining  stock  for  oats  and  then  I 
wanted  him  to  turn  to  and  possibly  help  me  on  the 
freight  on  the  thing — that  was  outside  of  the  deal, 
if  I  made  any  deal,  with  Harry.  Harry  wasn't  in 
on  the  Krumm  layout — that  was  the  Tellurium  Mines 
Company,  a  separate  proposition  altogether. 

Q.  You  only  tried  to  get  money  from  Mr.  Carstens 
for  the  development  of  the  Krumm  property? 

A.  Yes,  sir. 

,Q'.  You  said  nothing  about  paying  up  money  for 
those  oats?        A.  No,  sir. 

;Q;.  And  didn  't  try  to  get  him  to  put  up  money  for 
buying  a  stock  of  goods  to  send  up  there  ? 

A.  No,  sir. 

Q.  And  he  is  mistaken  if  he  thinks  that  is  so  ? 

A.  Yes,  sir. 

Q.  What  was  the  arrangement  between  you  and 
Mr.  Carstens  wliich  induced  you  to  draw  a  $1,500 
sight  draft  on  him  to  pay  the  freight  on  those  oats? 

A.  The  oats  were  taken  to  McCarthy  and  were 
never  taken  to  Cordova. 

Q.  Where  did  you  draw  the  draft  ? 

A.  In  McCarthy,  through  Mr.  Lattin. 

Q.  You  turned  the  draft  in  to  Mr.  Lattin  ? 
[195—178] 

A.  I  did. 

Q.  Did  he  deliver  you  the  goods  as  soon  as  you 
drew  the  draft  ?        A.  Yes,  sir. 

Q.  What  authority  had  you  to  draw  a  sight  draft 
on  Mr.  Carstens? 

A.  Only  the  authority  I  had,  that  I  had  the  right 
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to  do  that.     I  had  asked  for  a  man,  to  send  me  up  a 
good  bookkeeper — I  said,  ^' Don't  be  cheap  about  the 
wages,  just  as  long  as  the  man  is  afl  right." 

Q.  Did  Mr.  Carstens  authorize  you  to  draw  on  him 
under  any  circumstances,  for  any  amounts 

A.  He  never  made  any  denial  or  said  I  could  or 
could  not. 

Q.  Did  you  say  anything  to  him  about  the  oats 
proposition  ? 

A.  We  talked  about  it — through  the  Krumm  prop- 
erty. 

Q.  Is  it  not  a  fact  tKat  you  tried  to  get  money  from 
Mr.  Carstens  to  prepay  the  freight  on  the  oats? 

A.  No,  it  is  not. 

Q.  But  when  you  came  away  from  Seattle,  Mr. 
Carstens  was  not  interested  in  the  oats  business  at 
all? 

A.  He  was  not,  no — he  virtually  had  no  interest 
in  the  oats  because  I  took  them  on  my  own  specula- 
tive interest. 

Q.  And  when  you  drew  a  $1,500  draft  on  Mr. 
Carstens  at  McCarthy  you  were  simply  trusting  to 
his  good  nature? 

A.  I  had  consuimiiated  the  deal  with  Harry  on  the 
incorporation  and  I  had  money  enough  that  I  could 
have  got  at  McCarthy — the  oats  were  simple 
enough — but  I  needed  the  money  to  take  hold  of  the 
deal  I  had  with  Harry.  I  drew  on  him  and  advised 
him  of  the  draft  and  asked  him  to  send  up  a  man 
from  Tacoma. 

Q.  Have  you  a  copy  of  the  letter  you  wrote  him  ? 
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A.  This  was  done  by  wire — I  wired  to  him. 

Q.  Carstens  is  pretty  easy  to  get  money  out  of? 

A.  That  depends  how  you  look  at  it.     [196 — 179] 

Q.  As  I  understood  your  testimony  a  few  minutes 
ago,  this  matter  of  incorporation  was  up  in  the  air 
when  you  left  Seattle  I 

A.  There  was  no  definite  plan  settled  upon — it  was 
talked  over  one  way  and  another  how"  to  deal  with 
Harry. 

Q.  You  came  up  and  made  a  deal  with  Harry  on 
your  own  responsibility  and  on  the  strength  of  ffiat 
you  drew  on  Mr.  Carstens  for  $1,500  to  pay  the 
freight  on  those  oats  that  he  had  nothing  to  do  with 
and  wasn't  interested  in? 

A.  The  oats  were  thrown  into  the  deal  when  I 
consummated  the  deal  with  Harry  and  were  part  of 
the  business. 

Q.  Did  you  make  a  proposition  to  Mr.  Carstens 
that  you  were  to  buy  those  oats  for  stock  in  the  Tel- 
furium  Mines  Company  and  the  stock  was  to  be  de- 
posited in  some  kind  of  a  deal  with  him  as  trustee 
in  Seattle? 

A.  I  don't  remember — I  was  talking  over  so  many 
propositions  on  that. 

Q.  Is  it  not  a  fact  that  nearly  all  your  conversa- 
tions with  Mr.  Tom  Carstens  in  January  and  pos- 
sibly February,  1914  came  to  nothing ;  that  Mr.  Car- 
stens declined  all  of  them  except  that  he  told  you  as 
you  left  that  he  would  let  you  have  $200  worth  of 
meat? 

A.  No,    I  don't  remember  any  statement    about 
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$200  worth  of  meat — I  couldn't  see  where  I  could 
get  any  use  out  of  $200  worth  of  meat;  that  wouldn't 
last  very  long. 

;Q.  Eef erring  to  your  schedules  in  bankruptcy — 
here  is  a  summary  of  the  debts  and  assets;  Schedule 
**A"  is  the  indebtedness  and  here  is  a  schedule  of 
what  you  own.  Now,  there  are  only  two  items — the 
law,  as  you  are  probably  advised  by  your  attorney, 
requires  you  to  make  a  return,  whether  you  have  any- 
thing or  not  and  it  is  all  represented  by,  first,  stock 
in  trade — that  is  the  stock  [197 — 180]  at  Black- 
burn, I  suppose?        A.  Yes,  I  suppose  so. 

Q.  $5,745  and  debts  due  on  open  accounts — $215.- 
50;  property  claimed  to  be  exempt,  $100 — clothing 
and  jewelry  and  things  like  that.  Xow,  that  is  all 
you  owned;  you  owned  nothing  but  that  stock  of 
goods  at  Blackburn  and  you  had  $215.50  coming  to 
you  on  open  account  ? 

A.  On  open  account,  personal  account. 

Q.  Did  you  have  anything  coming  to  you  from 
the  government  on  your  mail  contract? 

A.  Not  at  that  time,  no,  because  I  had  thrown  up 
the  mail  and  turned  that  over  to  Leo  Henderson. 

Q.  Did  you  have  anything  coming  to  you  from 
any  of  those  boys  for  whom  Harry  and  Henderson 
had  been  freighting  during  the  season? 

A.  No,  not  at  that  time. 

Q.  They  had  paid  you  up  ? 

A.  Yes,  sir,  they  had  paid  me  up. 

Q.  What  had  you  done  with  the  money? 

A.  Spent  most  of  it  for  my  personal  expenses  to 
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Valdez  and  paid  other  small  debts  not  in  the  bank- 
ruptcy schedule. 

iQ,  When  did  you  make  a  trip  to  Valdez,  before 
this  bankruptcy  schedule  was  filed?        A.  Yes,  sir. 

Q.  How  much  were  your  expenses  1 

Mr.  DONOHOE.— We  object  to  that  as  not  proper 
cross-examination  and  having  no  bearing  on  this  par- 
ticular case. 

By  the  COURT. — He  may  answer.  (Witness  did 
not  answer.) 

Q.  How  much  did  the  boys  earn  in  freighting  from 
March  to  August? 

A.  I  couldn't  say,  roughly  speaking,  what  they  did 
earn. 

Q.  About  how  much?     [198—181] 

A.  The  freighting  over  to  the  Shushana  and  the 
feed  scattered  over  the  line  and  the  packing — I  got 
all  of  Esterly's  trade — 

Q.  Have  you  any  idea  how  much  they  took  in? 

A.  No,  I  have  not,  only  in  a  general  way  I  judge 
— the  mail  contracts  for  May  and  June  I  got  $300  a 
month  on  the  Shushana  and  $125  on  the  Nizina. 

Q.  How  often  was  that  paid,  that  mail  contract  in 
there?  A.  Every  month. 

Q.  Paid  promptly? 

A.  Yes,  sir,  paid  promptly. 

Q.  So  you  had  nothing  due  in  September? 

A.  No,  excepting  the  money  Henderson  got  from 
finishing  up  the  contracts. 

Q.  All  the  cash  you  got  out  of  these  contracts  from 
March  to  August  you  had  spent  ? 


vs.  H.  M.  Fagerberg,  219 

(Testimony  of  J.  A.  Fagerberg.) 

A.  Yes,  paying  freight  bills  and  paying  expenses. 

Q.  It  wasn't  a  profitable  business? 

A.  Just  starting  up  that  way;  I  went  to  a  lot  of 
extra  expense  and  being  cut  off  w^hen  the  best  season 
was  starting.  I  had  to  get  Mr.  Seagraves  to  wire 
so  the  horses  would  be  released  so  they  wouldn't  have 
to  shut  down  the  Dan  Creek  property  and  Esterly's. 

Q.  In  this  action  that  was  brought  against  you 
last  July,  in  which  Mr.  Donohoe  has  introduced  the 
complaint  in  evidence,  you  filed  an  Answer  in  which 
you  admit  practically  all  of  this  indebtedness  of 
$4,000  except  you  claim  credits  that  were  not  allowed 
you? 

A.  Yes,  sir — I  wall  admit  they  sent  that  stuff  up 
here. 

Q.  Was  it  at  your  request  ? 

A.  Yes,  it  was  sent  at  my  instructions  I  sent  down 
there  and  they  also  sent  about  $3,500  worth  over  to 
Nizina  besides  this  $4,000  which  made  about  $8,000. 
[199—182] 

iQ.  $500  to  Nizina — ^who  handled  that  ? 

A.  Mrs.  Cole  handled  it  after  I  put  Brown  out 
of  there. 

Q.  To  whom  was  that  sent  ? 

A.  To  Elton  Brown,  care  Fagerberg. 

Q.  That  was  an  agent? 

A.  Yes,  supposed  to  be  an  agent. 

Q.  Brown  came  up  here  about  what  time  ? 

A.  Some  time  in  April — I  don't  remember  just 
when. 

Q.  He  was  to  represent  the  Carstens  in  the  busi- 
ness?       A.  Yes,  sir. 
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Q.  Part  of  the  arrangement  mth  Mr.  Carstens 
was  that  he  was  to  send  a  man  up  there  ? 

A.  Yes,  I  wired  for  a  man  to  Tacoma. 

Q:.  And  he  sent  Mr.  Brown  f        A.  Yes,  sir. 

Q.  You  and  Brown  didn't  affiliate  very  well*? 

A.  We  didn't  affiliate,  not  two  seconds. 

Q.  You  refused  to  let  Brown  come  into  the  game 
at  all? 

A.  Not  exactly — I  put  him  over  there  at  Chititu; 
he  visited  the  place  at  Blackburn  and  he  was  over 
at  Nizina  and  I  put  him  to  work  figuring  out  some 
freight  bills  and  one  thing  and  another  and  he 
couldn't  figure  out  a  freight  bill.  He  went  to  Chititu 
and  I  wouldn't  stand  for  $150  a  month  at  Chititu 
any  way. 

Q.  Who  was  running  the  store  before  Brown 
came  ?        A.  There  was  nobody  there. 

Q.  It  hadn't  been  opened? 

A.  It  hadn't  been  opened — it  was  closed  all  the 
time  I  was  gone. 

Q.  You  simply  sent  a  lot  of  things  out  there  and 
opened  it  up  ? 

A.  Brown  went  over  there  with  the  goods,  cleaned 
the  place  out  and  opened  up  the  store  with  those 
goods.     [200—183] 

Q.  This  was  in  April,  1914? 

A.  It  was  about  May,  1914,  the  first  of  May,  I 
think. 

Q.  Were  you  selling  much  goods  at  Blackburn  ? 

A.  Quite  a  bit. 

Q.  What  were  your  sales  running,  about? 
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A.  I  judge  a  thousand  or  twelve  hundred  dollars 
a  month. 

Q.  Had  you  made  any  remittances  to  the  Carstens 
Packing  Co.  on  account? 

A.  No,  it  was  not  my  understanding  that  I  was 
to  make  any  remittance  to  the  Carstens  on  account 
except  for  the  meat. 

Q.  When  did  Wilt  appear  on  the  scene? 

A.  About  July  some  time. 

Q.  At  that  time  you  had  made  no  remittance  to 
Mr.  Carstens?        A.  No. 

Q.  You  had  sold  a  thousand  or  twelve  hundred  a 
month,  something  between  three  and  four  thousand 
dollars — ^what  did  you  do  with  the  money? 

A.  I  transferred  it  around  in  the  business  and 
bought  more  stock. 

Q.  Where? 

A.  Schwabacher — I  had  the  goods  ordered  up 
C.  O.  D. 

Q.  In  your  schedule  in  bankruptcy  there  is  quite 
a  list  covering  indebtedness  to  various  persons — is 
Schwabacher  included  ? 

A.  I  don't  think  you  will  find  a  Schwabacher  bill 
there. 

Q.  Schedule  A — 3,  creditors  whose  claims  are  un- 
secured— A.  Schillings  &  Co.,  San  Francisco,  $834.57 
— you  owed  that — you  had  ordered  that  stuff  ? 

A.  Yes,  sir. 

Q.  After  you  went  up  there  in  1914? 

A.  After  I  went  up  there  in  1914. 
Q.  And  this  Jennings  Brothers  account,  Mt.  Ver- 
non is  for  oats  principally?     [201 — 184] 
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A.  Yes,  sir. 

Q.  Butler  Brothers,  the  Richmond  Paper  Co., 
Klock  Produce  Co.,  B.  F.  Goodrich  Company,  Eosen- 
f eld  &  Rovils  Company — these  are  accounts  for  goods 
you  ordered  that  spring  ?        A.  Yes,  sir 

Q.  And  ordered  on  your  own  account? 

A.  Yes,  sir. 

Q.  How  were  those  ordered? 

A.  I  couldn't  remember  just  now. 

Q.  You  ordered  them  as  Pagerberg  Brothers? 

A.  It  may  be  Pagerberg  Brothers — the  account 
with  Butler  Bros,  had  always  been  carried  as  Pager- 
berg Brothers. 

Q.  Some  of  the  goods  came,  some  of  the  packages 
came,  as  Pagerberg  Brothers  ? 

A.  They  might  have — I  don't  know,  I  couldn't 
say. 

Q,  Here  is  an  order  that  somebody  sent  to  Schwa- 
bacher  Brothers,  April  7,  1914 — whose  handwriting 
is  that?     (Handing  witness  paper.)         A.  My  own. 

Q.  Did  you  send  out  that  order? 

A.  I  guess  I  did. 

Mr.  RITCHIE.— I  offer  this  in  evidence. 

Mr.  DONOHOE.— We  object  to  the  introduction 
of  the  proposed  exhibit  in  evidence  on  the  ground 
that  it  is  incompetent,  irrelevant  and  inmiaterial  in 
this,  that  there  is  nothing  to  show  that  the  plaintiff 
in  this  action  had  any  knowledge  whatever  that  such 
an  order  had  been  sent,  nothing  to  show  that  he  au- 
thorized the  order  in  the  name  of  Pagerberg 
Brothers.  Objection  overruled — :plaintiff  allowed 
an  exception. 
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Mr.  RITCHIE. — This  is  an  order  on  an  order 
blank.     [202—185] 

Q.  Where  did  you  get  that  blank  ? 

A.  It  was  just  an  order  book. 

The  order  is  marked  Defendant's  Exhibit  #5, 
and  read  to  the  jury  by  Mr.  Ritchie  as  follows : 

Defendants'  Exhibit  No.  5  [Order]. 

Order  No.  43.  Date  April  7,  1914. 

Schwabaeher  Bros. 
Ship  to  Fagerberg  Bros. 

At  McCarthy,  Alaska.  When 

How  Ship,  A.  S.  S.  Co. 

Terms,  

Salesman, Buyer, McCarthy,  Alaska,  April  7,  '14. 

1  Case  Peacock  Buckwheat  flour         Schwabaeher  Bros. 
1  cs.  Olympic  Pancake  Flour  Seattle,  W?sh. 

1  gun  Graham  flour  10s.  Dear  Sirs:  Enclosed  find  our  or- 

2  "    Corn  Meal  10s.  der    #43    for   mdse.    which    please 
1  bx.  20  lb.  Split  Peas                              forward  on  first  boat  and  oblige, 

1  cs.  Gold  dust  Washing  powder  Yours  truly, 

5  cs.  Kerosene  FAGERBERG  BROS. 

50  lb.  Gran.  Spud  5s  Ev. 

50  lb.  Sliced    "     5s  Ev. 

2000  lb.  Cen.  Best  Flour 

3  sk.  Brown  Beans 

Mr.  DONOHOE.— We  make  the  further  objection 
to  the  introduction  of  the  exhibit  on  the  ground  that 
there  is  nothing  shown  by  the  exhibit  who  Fagerberg 
Brothers  are  or  that  the  witness  is  a  member  of  any 
firm  called  Fagerberg  Brothers. 

Objection  overruled — plaintiff  allowed  an  excep- 
tion. 

Q.  This  matter  of  doing  business,  using  the  name 
Fagerberg  Brothers,  was  simply  a  habit,  was  it? 
It  didn't  mean  anything  in  business? 
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A.  It  didn't  mean  anything  in  that  respect — I 
didn't  have  no  new  name  to  start  on  until  this  other 
fellow  came  up,  until  some  definite  arrangements 
were  made  in  regard  to  it. 

Q.  As  I  asked  Harry — you  have  been  loiown  as 
Fagerberg  Brothers  in  a  general  way  up  in  that 
country — the  business  has  been  done  in  that  name 
for  five  or  six  years?  And  shipments  have  been 
made  to  you  as  Fagerberg  Brothers  ^ 

A.  Very  few.     [203—186] 

Q.  You  had  an  ad  in  the  paper  here  in  Valdez  as 
Fagerberg  Brothers?        A.  Yes,  sir. 

Q.  Who  did  that? 

A.  I  did  myself;  I  met  Charley  Wulff  where  the 
cafe  is  and  Wulff  had  been  at  me  for  an  ad,  and  I 
said,  '^What  is  it,  go  ahead,"  and  he  said,  ''$2.50  a 
month." 

Q.  That  was  how  long  ago  ? 

A.  I  don't  remember  how  long  ago. 

Q.  Was  it  two  years  ago  ? 

A.  It  was  worse  than  that. 

Q.  Three  years  ago? 

A.  Yes,  it  was  worse  than  that.  It  was  along  in 
1909  or  10,  I  couldn't  tell  you  which. 

Q.  Suppose  Mr.  Wulff  should  appear  and  say  that 
he  had  no  connection  with  the  Valdez  Prospector 
until  about  the  last  of — July,  1912 — then  you  are 
mistaken  as  to  it? 

A.  No,  I  would  not;  Wulff  was  soliciting  and 
working  for  the  Valdez  Prospector  at  that  time. 

Q.  That  would  go  back  to  1909  or  10? 

A.  Along  there  somewheres,  along  in  the  spring. 
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Q.  You  gave  the  ad  to  Wulff  1        A.  Yes,  sir. 

Q.  And  did  you  tell  him  how  to  put  the  ad  in  ? 

A.  No,  sir. 

Q.  Just  told  him  to  jDut  the  ad   in  ? 

A.  Just  told  him  to  put  the  ad  in.  I  met  him  on 
the  street,  in  front  of  the  Valdez  Cafe,  I  think — that 
is  mv  recollection  of  it. 

Q.  You  didn't  write  the  ad  ? 

A.  I  didn't  write  the  ad. — Charley  wrote  the  ad. 
himself.     [204—187] 

Q.  You  told  him  he  could  put  an  ad  in  ? 

A.  I  told  him  he  could  put  an  ad,  in,  yes,  sir. 

Q.  And  you  didn't  know  what  was  going  in  it? 

A.  No. 

Q.  Did  you  read  the  ad  in  the  paper  from  time  to 
time?        A.  Yes. 

Q.  It  probably  had  some  reference  to  freighting? 

A.  No. 

Q.  A  reference  to  s'eneral  merchandizinsr? 

A.  Yes,  general  merchandise  at  Chititu. 

Q.  You  had  letterheads  printed  at  one  time, 
Fagerberg  Brothers? 

A.  No,  we  never  had  a  letterhead  printed. 

Q.  You  had  billheads? 

A.  In  1910  Harry  said  he  had  run  out  of  the  old 
Nizina  billheads  and  he  said,  "Better  send  for  some 
billheads,"  and  I  had  some  billheads  printed;  and 
the  way  that  came  out  Fagerberg  Brothers,  I  met 
Johnson  in  Seattle  and  a  man  ccmnccted  with  the 
stationery  (company  and  told  them  to  get  me  out  sev- 
eral thousand  billheads,  blank  form;  I  picked  out  the 
foiTn  and  there  was  nothing  said  about  the  heading 
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and  they  knew  me  from  schooldays  and  knew  Harry 
was  with  me  and  they  just  put  it  in  Fagerberg  Broth- 
ers. 

Q.  You  didn't  tell  him  to  put  it  in  Fagerberg 
Brothers,  General  Merchandise,  Nizina,  Alaska? 

A.  He  asked  me  what  I  was  doing  up  there  and  I 
said,  '*This  is  for  a  general  merchandise  store,  min- 
ers' supplies." 

Q.  Did  you  make  out  the  bills  against  the  Victor 
Olsen  estate  which  figured  in  the  action  brought  by 
Victor  Olsen  against  the  Katalla  Company? 

A.  I  don't  think  I  made  out  the  bills  for  that — I 
made  out  the  bills  to  Victor  Olsen,  yes.     [205 — 188] 

Q.  To  refresh  your  recollection,  didn't  you  give  to 
Mr.  W.  T.  Love,  who  was  attorney  for  Victor  Olsen 
when  the  case  was  started,  bills  covering  two  or  three 
pages,  or  three  or  four  pages,  giving  the  items  fur- 
nished to  Victor  Olsen  and  they  were  on  the  Nizina 
letterheads  of  Fagerberg  Brothers  ? 

Mr.  DONOHOE.— We  object— if  the  attorney 
had  the  billheads  he  should  show  them. 

A.  I  have  no  recollection  of  that.  I  don't  ever  re- 
member talking  to  Mr.  Love  on  the  Victor  Olsen  deal. 
Mr.  Donohoe  was  handling  that  and  I  think  when  I 
was  talking  to  you  in  Cordova  one  spring  that  I  told 
you — I  was  asking  you  about  the  Victor  Olsen  deal 
and  you  gave  me  certain  statements,  you  had  sent  the 
check  outside,  etc.,  and  I  referred  you  to  Mr.  Dono- 
hoe in  regard  to  the  matter  and  Mr.  Donohoe  has  the 
notes  to  this  day  on  the  Olsen  estate. 
Q.  That  was  in  the  spring  of  1912  ? 
A.  No,  I  think  it  was  in  the  spring  of  1911,  if  I 
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am  not  mistaken ;  I  was  talking  to  you  in  Cordova  in 
regard  to  tliat — my  impression  is  that  Harry  was 
here  at  that  time. 

Q.  I  believe  you  stated  that  you  don't  remember 
whether  the  statement  of  account  that  you  furnished 
to  W.  T.  Love  for  the  action  was  on  your  billheads 
or  Fagerberg  Brothers. 

A.  I  don't  remember  ever  gi\ing  Mr.  Love  any 
statements. 

Q.  Perhaps  you  gave  them  to  Mr.  Cappell  to  turn 
them  over  to  Mr.  Love  ? 

A.  No,  I  never  gave  them  to  Mr.  Cappell — I  don't 
think  there  was  anv  statement  issued  to  anv  of  the 
attorneys. 

Q.  Now,  Mr.  Wilt  turned  up  there  last  July"? 
A.  Yes,  sir. 

Q.  Mr.  C.  F.  Wilt,  the  attorney  for  the  Carstens 
Packing  Co.  ?        A.  Yes,  sir.     [206—189] 

Q.  He  came  there  to  try  to  get  some  kind  of  a  set- 
tlement or  arrangement  or  understanding  ? 
A.  Yes,  sir. 

Q.  What  did  he  want? 

A.  He  wanted  several  things — he  wanted  an  ad- 
justment of  the  thing;  the  row  between  I  and  the 
Carstens  Packing  Company  was  on  the  old  Nizina 
stock  and  in  the  argument,  why  I  oft'ered  to  pay  him 
$4,000  and  he  was  to  get  his  money  out  of  the  Chit- 
itu  stock,  according  to  the  agreement  I  and  Brown 
had  come  to  on  that,  and  then  1  told  him,  if  he 
wanted  the  Nizina  store,  he  could  have  it  and  I  would 
get  Harry  to  turn  it  back  and  I  would  stay  out  of 
it— 1  said,  ''I  will  get  you  your  $4,000." 
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Q.  Wasn't  one  issue  between  you  and  Mr.  Wilt, 
representing  the  Carstens  Packing  Cobpany  due  to 
the  fact  that  you  were  selling  goods  pretty  readily, 
as  you  state,  at  the  rate  of  one  thousand  dollars  per 
month  and  was  making  no  remittances  either  to  the 
Carstens  or  the  other  creditors? 

A.  The  other  creditors  were  being  paid  all  the 
time. 

Q.  How  much  did  you  pay  to  the  other  creditors 
from  April  to  July  ? 

A.  The  other  creditors  were  getting  their  money 
right  along — most  of  the  goods  came  there  and  the 
freight  and  goods  were  shipped  C.  0.  D. 

Q.  The  new  goods  came  C.  O.  D.  and  you  were  tak- 
ing up  the  bills  out  of  the  proceeds? 

A.  Yes,  sir. 

Q.  And  at  the  time  Wilt  left  there  you  had  very 
little  money  on  hand? 

A.  At  the  time  Wilt  left  there  I  had  very  little 
money  on  hand. 

Q.  It  had  all  been  used  up  in  C.  0.  D.  shipments. 

A.  It  had  all  been  used  up  in  0.  O.  D.  shipments. 
[207—190] 

Q.  As  the  result  of  that,  Mr.  Wilt  agreed  finally  to 
to  put  Mrs.  Cole  in  charge  of  the  Chititu  store  ? 

A.  We  never  agreed  to  do  anything  of  the  kind, 
betw^een  I  and  Wilt. 

Q.  How  did  she  happen  to  go  there  ? 

A.  I  put  Brown  in  there  and  I  put  Mrs.  Cole  in 
charge — she  was  already  there  before  Wilt  came. 

Q.  She  had  been  there  how  long? 
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A.  I  couldn't  sav  exactly,  some  time  in  Mav  she 
went  over  there — I  couldn't  say  exactly  when. 

Q.  She  kept  the  store  open  ? 

A.  Yes,  sir,  she  kept  the  store  open. 

Q.  You  furnished  her  a  lot  of  new  goods  from  the 
Blackburn  store? 

A.  Not  a  great  sight — there  was  about  $3,500.  I 
seldom  figured  on  doing  any  packing  of  staple  stuff 
between  Blackburn  and  Nizina  for  the  Chititu  store, 
except  a  few  extras. 

Q.  Did  any  of  the  goods  that  were  sent  to  you  by 
Carstens  go  into  the  Nizina  store? 

A.  The  whole  stock  that  was  in  there  was  Cars- 
tens. 

Q.  The  whole  shipment  went  to  Nizina  practic- 
ally?       A.  Yes,  sir. 

Q.  Some  of  it  was  kept  in  the  Blackburn  store. 

A.  Very  little  of  it. 

Q.  The  stuff  you  had  in  the  Blackburn  house  was 
what  you  bought  from  other  parties? 

A.  Except  the  first  shipment  I  got  from  Cars- 
tens — that  came  from  Seattle. 

Q.  The  stuff  went  into  the  Nizina  store  as  fast  as 
it  was  shipped  up? 

A.  It  went  there  all  in  one  shipment. 

,Q.  In  what  month?     [208—191] 

A.  It  landed  there  some  time  about  the  first  of 
May. 

Q.  The  first  of  May  a  year  ago?        A.  Yes. 

Q.  When  Mr.  Wilt  left  there,  had  you  come  to  any 
understanding  as  to  what  you  were  going  to  do  about 
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this  indebtedness  to  the  Carstens  Packing  Co.  ? 

A.  Wilt  made  a  promise  or  I  agreed  with  Mr.  Wilt 
that  they  were  simply  to  step  out  of  the  old  Nizina 
store  and  release  me  and  I  was  to  get  out.  I  said, 
^^Give  me  a  little  time  and  I  will  give  you  a  bill  of 
sale  for  the  Chititu  store,"  and  we  agreed  on  that, 
and  then  he  came  out  and  jumped  on  me  in  the  com- 
plaint, professional  style. 

Q.  All  the  money  you  got  from  the  sale  of  goods 
and  also  from  freighting  between  March  and  Au- 
gust went  into  the  purchase  of  ncAV  goods  from  the 
outside?        A.  Yes,  sir. 

Q.  That  w^as  the  reason  you  were  unable  to  remit 
anything  to  Mr.  Carstens  or  pay  the  wages  ? 

A.  Yes,  sir.  , 

,Q.  Your  schedule  in  bankruptcy  shows  that  you 
owed  several  hundred  dollars  to  Harry  and  several 
hundred  I  believe  to  Eudolph  Henderson  and  two 
or  three  hundred  dollars  to  Mrs.  Damon  who  was 
helping  to  run  the  roadhouse?        A.  Yes,  sir. 

Q.  They  were  all  getting  $100  per  month  % 

A.  Yes,  sir. 

Q.  And  you  had  paid  no  wages  to  any  of  them  ? 

A.  I  had  paid  no  wages  to  any  of  them. 

Q.  Because  you  didn't  have  money  to  do  it  with? 

A.  Yes,  sir.     [209—192] 

(Questions  by  the  Court.) 

Q.  Did  you  keep  any  books  during  this  time,  in 
1914?        A.  I  just  kept  a  memorandum. 

Q.  Is  that  memorandum   available — have    you   it 
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here  ?        A.  I  think  part  of  it  is  here. 

Q.  Does  it  show  what  you  paid  creditors? 

A.  I  have  all  the  bills. 

Q.  Have  you  got  them  here  ? 

A.  Yes,  I  think  I  have. 

(Questions  by  Mr.  Ritchie.) 

Q.  If  you  can,  produce  the  bills — state  what  you 
paid — you  stated  most  of  it  was  taken  up  by  C.  0.  D. 
drafts?        A.  Yes,  sir. 

Q.  Can  you  state  from  memory  what  those 
amounted  to  ? 

A.  No,  I  could  not ;  it  would  be  pretty  hard. 

Q.  Have  you  receipts  for  drafts  you  took  up,  show- 
ing a  large  part  of  it?        A.  Yes,  I  have.| 

Q.  Try  to  get  them — this  is  something  I  have  been 
trying  to  get  at,  how  much  you  paid  out  during  those 
months,  from  the  time  vou  returned  until  the  attach- 
ment  on  the  first  oT  August — could  you  arrive  off- 
hand at  the  approximate  amount  ? 

A.  No,  I  w^ouldn't  even  attempt  to  get  at  it. 

Q.  Could  you  get  them  in  five  minutes  ?  Are  they 
in  Mr.  Donohoe  's  office  ? 

A.  No,  sir,  they  are  not. 

Mr.  RITCHIE.— We  will  pass  that  with  the 
understanding  that  they  will  come  in  later,  as  part 
of  his  examination,  cross-examination,  and  he  can 
produce  them  to-morrow  morning. 

The  WITNESS. — I  will  produce  them  to-morrow 
morning.     [210—193] 

Q.  You  say  the  Marshal  attached  a  lot  of  cott'ee  up 
on  the  trail  somewhere? 


232  F,  E.  Brenneman  et  ah 

(Testimony  of  J.  A.  Fagerberg.) 

A.  That  was  attached  in  the  Shushana. 

Q.  By  whom,  by  Prank  Hoffman  ? 

A.  I  suppose  so — he  is  the  officer  in  charge  in 
there. 

By  the  COURT.— What  became  of  this  stock  of 
goods  that  was  attached^  has  it  been  sold? 

Mr.  DIMOND.— All  at  Blackburn,  I  believe,  has 
been  sold — I  don't  know  whether  the  rest  of  it  has 
been  sold  or  not. 

The  WITNESS.— The  oats  has  been  sold  and  I 
think  the  coffee;  the  oats  are  at  the  mouth  of  the 
Chetistone. 

Q.  How  about  the  Shushana  stuff — was  there  any- 
thing besides  coffee  in  there  ? 

A.  There  was  a  few  sacks  of  oats  in  there;  they 
were  damaged,  they  got  wet — I  couldn't  say  about 
the  oats,  whether  it  was  sold  or  not,  but  I  know  the 
coffee  has  been  sold. 

Q.  I  believe  you  testified  that  the  value  of  the  stuff 
up  there  that  Hoffman  attached.  Schilling's  ton  of 
coffee  and  some  other  stuff,  was  nearly  a  thousand 
dollars  and  the  eighty  sacks  of  oats  were  worth 
$800?        A.  Yes,  sir. 

By  the  COURT.— Worth  $10  a  sack? 

A.  Yes,  sir — it  w^as  the  summer  time  and  I  had 
them  sold  at  that,  what  I  could  spare,  when  they  at- 
tached them. 

Mr.  RITCHIE.— I  would  like  right  here  to  offer 
in  cA^dence  the  return  of  A.  F.  Hoffman,  deputy 
marshal,  in  the  case  against  J.  A.  Fagerberg  on  his 
service  of  the  attachment,  the  object  being  to  show 
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the  value  of  the  stuff. 

Mr.  DIMOND.— We  have  no  objection  to  it. 

Mr.  RITCHIE. — We  might  have  a  copy  made  and 
have  it  understood  that  [211 — 194]  it  can  be  sub- 
stituted for  the  original. 

By  the  COURT.— Yes,  sir. 

(Copy,  when  received,  to  be  marked  Defendant's 
Exhibit  #6.) 

Q.  Did  you  see  this  stuff  about  the  time  it  was  at- 
tached or  just  prior  to  that"? 

A.  No,  I  never  seen  it  since  it   was  in   the   Shu 
shana. 

Mr.  Ritchie  read  Exhibit  6  to  the  jury  as  follows : 

Defendant's    Exhibit   No.    6    [Return   of    Deputy 

Blarshal  Hoflfman]. 

United  States  of  Am.erica, 
District  of  Alaska, 
Third  Division, — ss. 

I  hereby  certify  that  I  received  the  annexed  Writ 
of  Attachment  on  the  8th  day  of  August,  1914,  and 
thereafter  on  the  same  date  I  served  the  same  at 
Chisana,  Alaska,  by  taking  into  my  possession  the 
following  described  personal  property  of  the  defend- 
ant herein,  J.  A.  Fagerberg: 

2  Cases  J.  B.  Agens  Butter,  24  cans  to  case  in  2# 
cans. 

16  Cans  J.  B.  Agens  Butter,  broken  lot  2#  cans. 

18  Sax  Oats,  very  bad  condition,  wet  and  growing 
in  sacks. 

19  CasCvS  Shillings  Coffee — 60  1#  cans  to  case. 
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9  Cans  in  broken  lot — 1#  cans. 

11  Cases  Shilling's  Coffee^  2#  Tins  30  cans  to 
case. 

29  Cans,  Broken  Lot,  2#  to  can. 

And  thereafter,  on  the  same  date,  I  posted  a  copy 
of  this  writ  of  attachment  on  the  door  of  a  cabin  be- 
longing to  defendant,  J.  A.  Fagerberg,  at  Chisana, 
Alaska,  certified  to  be  such  by  the  U.  S.  Marshal  for 
this  Division.  That  at  the  time  of  the  lew  there 
was  no  one  in  the  occupancy  of  said  personal  prop- 
erty. 

By  A.  F.  HOFFMAX, 
U.  S.  Deputy  Marshal. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Sep.  10,  1914.  Arthur 
Land,  Clerk.     By  T.  P.  Geraghty,  Deputy. 

Q.  How  much  was  at  Mr.  David's  roadhouse'? 

A.  My  recollection,  about  eighty  sacks  of  oats,  78 
sacks.     [212—195] 

Q.  You  don't  know  of  your  own  knowlelge  how 
much  was  there  ?        A.  No  but  I  have  an  idea. 

Q.  The  boys  were  packing  and  they  would  report 
to  you  from  time  to  time  ? 

A.  When  they  took  any  out. 

Q.  It  had  been  taken  away  either  by  your  own 
people  or  stolen  by  someone  else  ^ 

A.  There  isn't  much  danger  of  being  stolen. 
There  were  78  sacks,  I  think  it  was. 

Q.  I  will  call  your  attention  to  Millsap's  return; 
after  describing  the  other  property  attached  in 
different  places,  in  the  fourth  paragraph  he  says : 
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*'And  thereafter  on  the  same  day,  I  served 
the  same  at  David's   road^ouse,    by   delivering 
and  leaving  with   Chas.    Davids,    Proprietor,  a 
copy  thereof,  certified  to  be  such  by  the  United 
States  Marshal,  upon  Chas.  David,  by  levying 
upon  78  sacks  of  oats,  marked  J.  A.  P.  &  Co.,  all 
the  right,  title   and  interest  of   the   defendant 
herein,  J.    A.    Pagerberg,    and   by    placing    in 
charge  of  said  oats  Chas.  Davids,  Custodian." 
Do  you  know  in  what  condition  those  oats  were? 
A.  Thev  w^ere  in  first-class  condition. 
Q.  How  long  since  you  had  seen  them  ? 
A.  I  saw  them  a  few  days  before  that. 
Q.  They  were  in  good  condition'? 
A.  They  were  in  good  condition,  first  class. 
Q.  When  Mr.  Millsap  first  came  to  levy  the  at- 
tachment at  the  Blackburn  roadhouse,  you  and  Mrs. 
Damon  both  made  a  war  talk  to  him,  didn't  you? 
A.  No,  sir. 

Q.  Didn't  you  in  the  first  place  threaten  to  resist 
going  out? 

A.  No,  I  said,  ^^Go  to  it,  Jim,"  there  you  are;  no 
w^ar  talk  to  it. 

Q.  That  w^as  when  he  first  came  there? 
A.  That  was  when  he  first  came  there ;  I  told  Jim 
where  to  head  in  at  later.     [213^ — 196] 

Mr.  RITCHIE.— I  will  offer  in  evidence  the  re- 
turn of  Deputy  Marshal  Millsap,  on  his  service  of 
the  attachment. 

Admitted  in  evidence,  without  objection,  marked 
Defendants'  Exhibit  7.  The  Exhibit  reads  as  fol- 
lows : 
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Defendants'    Exhibit  No.    7    [Return    of   Deputy 

Marshal  Millsap]. 

United  States  of  America, 

Territory  of  Alaska,  Third  Division, — ss. 

I  hereby  certify  that  I  received  the  annexed  writ 
of  attachment  at  McCarthy,  Alaska,  on  the  2d  day 
of  August,  1914;  I  served  the  same  at  Blackburn, 
S^laska,  by  levying  upon  all  the  right,  title  and  inter- 
est of  the  defendant  herein,  J.  A.  Fagerberg,  general 
merchandise  store,  at  Blackburn,  Alaska,  and  more 
particularly  described  by  inventory  which  is  herein 
attached. 

By  posting  in  a  conspicuous  place  upon  said  prem- 
ises two  notices  and  serving  a  copy  of  the  attached 
writ,  certified  to  be  such  by  the  U.  S.  Marshal  for  this 
Division,  upon  J.  A.  Fagerberg,  the  one  in  charge 
of  said  store,  and  by  placing  in  charge  of  said  store 
T.  T.  Lane  as  custodian. 

And  thereafter,  on  the  3d  day  of  August,  1914  I 
served  the  same  upon  Mrs.  Lily  Damon  at  Blackburn, 
Alaska,  who  claimed  to  have  keys  and  charge  of 
warerooms  for  H.  M.  Fagerberg,  by  delivering  to 
and  leaving  with  Mrs.  Lily  Damon  a  copy  thereof, 
certified  to  be  such  by  the  United  States  Marshal,  by 
levying  upon  all  the  right,  title  and  interest  of  the  de- 
fendant herein,  J.  A.  Fagerberg,  all  general  mer- 
chandise in  said  wareroom  and  more  particularly  de- 
scribed by  inventory  which  is  herein  attached. 

And  thereafter  on  the  same  day  I  served  the  same 
at  David's  Eoadhouse,  by  delivering  and  leaving 
with  Chas.  Davids,  Proprietor,  a  copy  thereof,  certi- 
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fied  to  be  such  by  the  United  States  Marshal,  upon 
Chas.  David,  by  levying  upon  78  sacks  of  oats, 
marked  J.  A.  F.  &  Co.,  all  the  right,  title  and  interest 
of  the  defendant  herein,  J.  A.  Fagerberg,  and  by 
placing  in  charge  of  said  oats  Chas.  Davids,  Cus- 
todian. 

And  thereafter  on  the  4th  day  of  August,  1914,  I 
served  the  same  at  the  Chititu  store,  by  delivering  to 
and  leaving  with  Mrs.  C.  F.  M.  Cole,  manager  of  said 
store,  a  cop}^  thereof,  certified  to  be  such  by  the  U.  S. 
Marshal,  by  levying  upon  all  the  right,  title  and  in- 
terest of  the  defendant  herein,  J.  A.  Fagerberg,  in 
said  store,  and  more  particularly  described  by  in- 
ventory which  is  herein  attached,  and  by  placing  in 
charge  of  said  store  Mrs.  C.  F.  M.  Cole  as  Custodian. 
And  thereafter,  on  the  6th  day  of  August,  1914,  I 
served  the  same  by  delivering  to  and  leaving  with 
H.  M.  Fagerberg,  at  Blackburn,  a  copy  thereof,  cer- 
tified to  be  such  by  the  U.  S.  Marshal,  by  levying 
upon  all  the  right,  title  and  interest  of  the  defendant 
herein,  J.  A.  Fagerberg,  to  wit:  Boadhouse,  barn, 
outbuildings,  horses,  more  particularly  described  by 
inventory,  which  is  herein  attached  and  by  placing 
in  charge  of  said  horses  A.  A.  Hepler  as  Custodian. 
Eeturned  this  8th  day  of  Augiist,  1914. 

F.  B.  BBENNEMAN, 

U.  S.  Marshal. 
By  Jas.  M.  Millsap, 
Deputy  U.  S.  Marshal.     [214^1961/2] 
Q.  This  is  a  bill  made  by  the  Carstens  Packing 
Company  of  the  stuif  furnished  to  you,  money  and 
all,  and  1  will  ask  you  whether  it  is  correct  or  not? 
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The  amount  seems  to  correspond  with  what  you  have 

admitted. 

A.  That  is  practically  correct;  to  the  best  of  my 
knowledge  it  is. 

ME.  RITCHIE.— That's  all. 

Redirect  examination: 
(By  Mr.  DIMOND.) 

Q.  Now  this  Victor  Olsen  matter — was  any  evi- 
dence given  of  that  Victor  Olsen  debt  ? 

A.  Yes,  there  was  a  couple  of  notes  given. 

Q.  I  herewith  hand  you  three  notes,  each  dated 
Valdez,  Alaska,  July  8,  1909,  and  signed  by  Victor 
Olsen  and  ask  you  if  they  were  given  to  you  and 
signed  by  Victor  Olsen  as  evidence  of  this  account"? 

A.  Yes,  sir. 

Mr.  DIMOND. — I  now  ask  that  these  notes  be 
admitted  in  evidence  and  marked  Plaintiff's  Exhibit 

They  are  so  admitted,  without  objection,  marked 
Plaintiff's  Exhibit  ^^G." 

Q.  What  did  these  notes  represent? 

A.  They  represent  merchandise  I  delivered  to 
Olsen. 

Q.  Where  did  it  come  from? 

A.  Part  from  Valdez,  hay  and  grain,  and  part 
came  from  the  Chititu  old  stock,  in  the  spring  of 
1908. 

Q.  What  became  of  all  this  property  you  men- 
tioned having  had  in  Seattle  at  the  time  you  went 
into  business  up  there  in  Chititu  ? 

A.  I  simply  lost  it.     [215—19-7] 

Q.  In  what  way  ? 
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A.  My  wife  got  about  $9,000  out  of  it  and  I  lost 
about  $11,000.  on  my  transactions  there  in  the  Niz- 
ina. 

Q.  You  spoke  about  $3,500  worth  of  stuff  going 
over  to  the  Nizina  or  about  that,  in  the  spring  of  1914 
and  you  also  stated,  if  I  remember  correctly,  that  the 
Carstens  Packing  Co.  sent  that  amount  of  goods  in — 
is  that  amount  included  in  the  account  upon  which 
they  sued  and  attached  you  ?        No,  it  is  not. 

Q.  They  never  did  attach  that  ^. 

A.  They  never  did  attach  that — they  simply  at- 
tached the  store  and  contents. 

Q.  That  doesn't  enter  into  the  suit  of  Carstens 
Packing  Co.  against  you  at  all  ?        A.  No. 

Q.  How  many  people  were  employed  around  your 
roadhouse  during  the  spring  of  1914,  in  the  business 
of  packing  or  around  the  roadliouse"? 

A.  You  count  them  and  I  will  enumerate  them. 

Q.  I  mean  besides  yourself. 

A.  H.  M.  Fagerberg,  Mrs.  Damon  and  Leo  Hen- 
derson ;  there  was  a  Jap  boy  and  then  I  had  an  extra 
man  on  the  mail. 

Q.  Did  you  pay  these  men  their  wages'? 

A.  I  paid  the  Jap  boy  and  the  extra  man  on  the 
mail. 

Q.  You  owe  them  nothing  then  ? 

A.  I  owe  them  nothing. 

Q.  Now,  you  have  spoken  of  putting  sums  of 
money  into  mining  propeiiy,  mentioning  particu- 
larly the  Krmnm  property  which  afterwards  became 
the  Tellurium  Mines  Company,  and  the  property  on 
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Seattle  Gulch — did  you  or  did  you  not  have  any 
agreement  with  [216—198]  Mr.  Carstens  or  the 
Carstens  Packing  Co.  under  which  you  had  agreed 
between  yourselves  that  you  should  do  this  or  were 
permitted  to  do  this  ?        A.  Yes,  I  had. 

Q.  State  the  terms  of  that  ? 

A.  In  the  winter  of  1909, 1  went  to  him  and  he  was 
kicking  because  I  couldn't  make  any  money  out  of 
the  store  and  the  old  stock  was  getting  old  and  he 
said,  ^^Let  it  out,  grubstake  fellows  with  it  and  do  the 
best  you  can  with  it,  Al";  that  is  the  way  he  would 
shake  his  hands  when  he  got  disgusted  with  that  old 
stock. 

Q.  Do  you  know  what  proportion  of  the  amount  of 
this  old  stock  has  been  sold  up  to  the  present  time, 
actually  sold  % 

A.  About  all  that  was  sold  out  of  it  was  the  flour. 

Q.  What  proportion? 

A.  It  would  be  less  than  a  third. 

Q.  How  much  is  left  there  yet"? 

A.  Most  all  the  hardware  is  left  there  yet. 

Q.  What  proportion  of  the  full  amount,  the  old 
stock?        A.  According  to  value? 

Q.  Yes. 

A.  According  to  value  and  according  to  the  old 
stock,  there  is  about  a  third  of  it  left,  according  to 
their  old  invoice,  at  the  prices  they  were  selling  at, 
the  inventory  thev  were  selling  at. 

Q.  What  became  of  the  other  third? 

A.  Part  of  it  was  thrown  away. 
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Q.  One-third  you  say  was  sold?  You  said  less 
than  a  third. 

A.  Well,  what  little  of  it  was  sold  and  used  up  to 
feed  the  men. 

Q.  The  prices  were  materially  reduced  after  you 
went  away'?     [217—199] 

A.  Yes,  they  were  cut  75%  any  way,  lots  of  it. 

Q.  It  wasn't  all  cut  to  tliat  extent  1 

A.  No,  the  flour  was  cut  way  down  and  the  milk 
and  a  big  lot  of  it  was  thrown  away. 

Mr.  DIMOND.— That  is  all. 

Q.  (By  Mr.  RITCHIE.)  These  notes  that  Vic- 
tor Olsen  gave  you,  the  body  of  them  is  in  your  hand- 
writing?       A.  Yes,  sir. 

Witness  excused. 

[Testimony  of  John  H.  D.  Bouse,  for  Plaintiff.] 

JOHN  H.  D.  BOUSE,  a  witness  called  in  behalf  of 
the  plaintiff,  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  examination  by  Mr.  DONOHOE. 

Q.  You  are  chief  deputy  marshal  for  this  division, 
are  vou  %        A.  Yes,  sir. 

Q.  Mr.  Brenneman  is  at  this  time  out  of  the  Terri- 
tory?       A.  Yes. 

Q.  Do  you  remember  a  writ  of  attachment  being 
delivered  to  you  in  July,  1914,  in  the  case  of  the  Cars- 
tens  Packing  Company  versus  J.  A.  Fagerberg? 

A.  Yes,  sir. 

Q.  Delivered  to  your  office  for  service? 

A.  Yes,  sir. 
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Q.  What  instructions  did  you  receive  from  the 
plaintiff  or  the  plaintiff's  attorney  as  to  what  prop- 
erty you  should  levy  that  writ  of  attachment  upon  % 
[218—200] 

A.  Well,  I  don't  know — any  property  we  could 
find  of  Fagerberg's  up  around  McCarthy  and  the 
vicinity  of  McCarthy. 

Q.  Did  you  later,  some  time  about  the  third  or 
fourth  of  August,  1914,  receive  a  wire  from  your 
deputy,  James  Millsap,  at  McCarthy,  asking  if  he 
should  levy  on  the  property  claimed  by  H.  M.  Fager- 
berg'? 

A.  Yes,  I  believe  so,  either  he  said  that  or  Fager- 
berg  claimed  that  and  wanted  to  know  if  he  should 
hold  it.  I  am  not  sure  whether  he  wired  and  asked 
if  he  should  attach  it  or  had  attached  it  and  asked  if 
he  should  hold  it. 

Q.  Did  you  communicate  with  any  one  of  the  attor- 
neys for  the  Carstens  Packing  Co  %        A.  Yes,sir. 

Q.  And  did  they  give  you  instructions  as  to  what 
to  do  in  that  respect  ? 

A.  They  told  us  to  hold  the  property. 

Q.  And  did  they  also  put  up  to  you  an  indemnity 
bond  to  indemnify  the  marshal  for  any  damages  he 
might  incur  by  reasons  of  holding  the  property  ? 

A.  Yes,  sir. 

MR.  DONOHOE.— That  is  all. 
,    Witness  excused.     [219^201] 
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(Recalled)]. 

H.  M.  FAGERBERG,  recalled  for  further  redi- 
rect examination. 
(Questions  by  Mr.  DIMOND.) 

Q.  You  stated  either  yesterday  or  this  morning 
that  you  had  a  short  conversation  or  several  short 
conversations,  I  have  forgotten  which,  with  Mr.  C.  F. 
Wilt,  the  attorney  for  the  Carstens  Packing  Com- 
pany in  July,  I  think  it  was,  1914,  while  he  was  at 
Blackburn?        A.  I  did,  yes,  sir. 

Q.  Will  you  state  whether  or  not  you  told  him  that 
you  owned  the  property  for  which  this  suit  is 
brought  ?        A.  I  certainly  did. 

Q.  Did  you  show  him  the  bill  of  sale  for  that  prop- 
erty?       A.  I  did. 

By  the  COURT.— When  was  this,  what  date? 

A.  July,  1914. 

t/     7 

(By  Mr.  RITCHIE.) 

Q.  You  had  some  conversation  with  Mr  Wilt 
about  your  liability  on  account  of  the  goods  shipped 
up  that  spring,  did  you  not? 

A.  No,  not  to  anv  extent. 

Q.  You  talked  something  about  it? 

A.  It  was  mentioned,  yes. 

Q.  Did  you  make  an  agreement  to  make  a  bill  of 
sale  to  Thomas  Carstens  under  any  conditions,  for 
the  Nizina  store?        A.  Not  with  him,  no,  sir. 

Q.  You  had  no  conversation  with  Wilt  about  it? 

A.  No,  sir. 

Q.  You  didn't  agree  to  make  a  bill  of  sale  for  the 
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Nizina  store  and  all  the  old  goods  that  were  left  there 

if  Thomas  Carstens  would  relieve  both  of  you  from 

the  old  debt  that  was  owing  to  him  on  the  old  store  % 

[220—202] 

A.  I  don't  know  what  the  conditions  were — he 
never  talked  that  over  with  me.  Al  came  to  me  and 
said — ''If  I  give  you  $500  will  you  turn  it  over  to 
Carstens"?  and  I  said,  ''You  give  me  the  $500  and  I 
will  turn  it  over  to  anyone  you  say. ' ' 

Q.  Did  you  tell  Wilt,  either  in  the  presence  of  Al 
or  when  he  was  not  there,  that  you  would  help  pay 
for  the  goods  shipped  up  that  spring? 

A.  I  never  entered  into  any  kind  of  an  agreement 
of  that  kind,  to  be  responsible  for  the  new  stock  of 
goods  in  any  shape,  manner  or  form. 

Witness  excused. 

ME.  DIMOND. — I  want  to  put  in  evidence  the 
claim  against  the  estate  of  J.  A.  Fagerberg,  a  bank- 
rupt, filed  by  the  Carstens  Packing  Co.  on  the  7th 
day  of  October,  1914,  sworn  to  by  Thomas  Carstens 
before  C.  F.  Wilt.  I  ask  leave  to  file  a  certified  copy 
of  it,  it  being  a  record  in  the  case  of  the  bankrupt 
estate  of  J.  A.  Fagerberg. 

Permission  granted;  certified  copy  introduced 
without  objection  and  marked  Pllaintiff's  Exhibit 
"H."  Mr.  Dimond  reads  the  Exhibit  to  the  jury  as 
follows : 
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In  the  District  Court  of  the  United  States  for  the 
Territory  of  Alaska  of  Third  Division. 

In  the  Matter  of  the  Estate  of  J.  A.  Fagerberg, 
Bankrupt. 

Proof  of  Claim  in  Bankruptcy. 

At  Tacoma,  in  the  State  of  Washington,  on  the 
7th  day  of  October,  A.  D.  1914,  came  Thos.  Carstens 
of  the  City  of  Tacoma,  in  the  County  of  Pierce,  in 
said  State  of  Washington,  and  made  oath,  and  says 
that  he  is  duly  authorized  to  make  this  proof  and 
says  that  the  said  J.  A.  Fagerberg,  the  person  against 
whom  a  petition  for  adjudication  [221 — 203]  of 
bankruptcy  has  been  filed  was  at  and  before  the  tiling 
of  the  said  petition  and  still  is  justh^  and  truly  in- 
debted to  said  DEPONENT  FIRM  CORPORA- 
TION in  the  sum  of  Ten  Thousand  Dollars,  on  ac- 
count of  goods,  wares  and  mxerchandise  belonging  to 
said  Thomas  Carstens,  which  said  bankrupt  con- 
verted to  his  own  use. 

That  the  consideration  of  said  debt  is  as  follows: 
That  no  part  of  said  debt  has  been  paid ;  That  there 
are  no  set-offs  or  counterclaims  to  the  same ;  that  no 
note  has  been  received  for  such  account  nor  any 
judgment  rendered  thereon.  And  that  this  deponent 
has  not,  nor  has  his  said  FIRM  CORPORATION 
nor  has  any  person  by  his  order,  or  to  this  deponent's 
knowledge  or  belief,  for  his  use,  had  or  received  any 
manner  of  security  for  said  debt  whatever. 

THOS.  CARSTEN. 
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Subscribed  and  sworn  to  before  me,  this  7th  day 
of  October,     A.  D.  1914. 

[Notarial  Seal]  C.  F.  WILT, 

Notary  Public  in  and  for  the  State  of  Washington, 
Eesiding  at  the  City  of  Tacoma,  in  said  State. 

Plaintiffs  rests.     [222—204] 

Defense. 

[Testimony  of  E.  E.  Ritchie,  for  Defendant.] 

E.  E.  EITCHIE,  called  as  witness  in  behalf  of  the 
defendant,  being  first  duly  sworn,  testified  as  fol- 
lows : 

Direct  Examination. 
(By  Mr.  LYONS.) 

Q.  You  are  the  attorney  for  the  defendant  in  this 
case,  or  one  of  the  attorneys? 

A.  Yes,  one  of  the  attorneys. 

Q.  And  you  are  also  one  of  the  attorneys  in  the 
case  of  the  Carstens  Packing  Co.  against  J.  A. 
Pagerberg?        A.  Yes^ — I  have  the  files  here. 

Q.  There  is  an  allegation  made  in  there  to  the 
effect  that  the  time  that  complaint  was  filed  the  Cars- 
tens  Packing  Co.  did  not  know  anything  about  this 
partnership —  Will  you  please  explain  that  to  the 
jury? 

A.  That  is  in  the  amended  answer.  I  simply  wish 
to  explain  this,  that  whatever  errors  there  are,  what- 
ever statements  of  fact  that  are  erroneous  in  the 
pleadings,  in  either  case,  are  due  to  myself,  to  a  lack 
of  knowledge  of  the  case  at  the  time  the  pleadings 
were  filed.  The  case  was  brought  to  me  in  the  first 
instance  about  noon,  possibly  a  little  after,  on  the 
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31st  of  July,  I  think  it  was.  Fred  Glassbrenner 
came  up  from  Cordova  to  see  me  and  didn't  succeed 
in  finding  me  until  about  noon — every  time  I  was  out 
of  the  office  he  came  and  vice  versa  and  we  never  met 
until  either  just  before  or  just  after  noon,  and  he 
then  handed  me  a  package  of  papers,  about  an  inch 
thick,  documents  furnished  him  by  Mr.  Wilt,  and  a 
long  letter  from  Mr.  Bunnell.  Mr.  Bunnell  had  been 
retained  in  the  case  but  was  on  his  way  to  Skagway 
to  attend  a  political  convention  and  he  forwarded 
everything  to  me,  with  the  suggestion  that  I  bring  an 
action  and  I  had  instructions  to  bring  an  attachment 
[223—205]  suit,  and  the  lettter  from  Mr.  Bunnell 
and  the  letter  from  Mr.  Wilt  to  him  instructed  me  to 
bring  the  suit  against  Fagerberg  Brothers.  I  had 
to  go  through,  as  I  say,  a  stack  of  papers,  at  least  an 
inch  thick,  some  fine  typewriting,  in  order  to  famil- 
iarize myself  with  the  case  and  I  saw  that  some  of 
the  grounds  were  simply  against  J.  A.  Fagerberg, 
also  that  the  judgment  recovered  had  been  against 
J.  A.  Fagerberg  and  I  decided  that  Wilt  and  Bunnell 
were  wrong  on  their  view  of  the  case,  it  was  abso- 
lutely necessary  to  bring  the  case  against  J.  A. 
Fagerberg,  therefore  on  my  own  responsibility  and 
contrary  to  the  instructions  I  had  received,  I  sued  J. 
A.  Fagerberg  alone  and  I  verified  the  complaint,  as 
well  as  the  affidavit  for  attachment,  as  is  shown  by 
the  papers  in  this  case.  Neither  Mr.  Carstens  nor 
Prater  nor  anybody  else  ever  saw  that  complaint,  I 
guess,  to  this  day,  although  they  have  perhaps  seen 
since  copies  of  it.     Later  on  I  got  further  informa- 
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tion  on  the  case  and  after  Mr.  Dimond  had  filed  an 
amended  com^plaint,  we  filed  an  amended  answer  and 
that  amended  answer  contains  as  is  shown  the  state- 
ment that  at  the  time  the  action  was  brought  in  July, 
the  last  of  July,  the  Carstens  Packing  Co.  did  not 
know  that  Pagerberg  Brothers  were  partners.     That 
answer  was  draw^n  in  Seattle  by  Thomas  R.  Lyons 
and  sent  to  me  and  on  that  information,  I  modified 
and  changed  it — I  did  not  use  the  one  Tom  Lyons 
sent  me  but  I  changed  it  a  litttle  and  put  in  that 
statement  and  that  also  is  verified  by  myself.     If 
there  are  any  inaccuracies  or  any  blunders   com- 
mitted or  any  contradictions  in  the  pleadings  myself 
and  Judge  Thomas  Lyons  are  responsible  and  not 
Mr.  Prater  or  Mr.  Carstens,  because  they  never  have 
seen  the  original  pleadings  to  this  day,  for  the  obvi- 
ous reason  that  they  have  always  been  in  Valdez. 

Q.  Xone  of  the  officers  of  this  company  live  in  Val- 
dez at  all?     [224r-206] 

A.  Xo  and  have  never  been  here  at  all.  When  I 
was  there,  Mr.  Carstens  was  in  Tacoma  and  Mr. 
Prater  was  in  Seattle. 

Q.  Mr.  Carstens  is  president  of  the  company  and 
Mr.  Prater  secretary  of  the  company? 

A.  I  believe  so,  I  think  those  are  their  positions. 

Cross-examination  by  Mr.  DONOHOE. 
Q.  On  the  original  suit,  in  which  the  Carstens 
Packing  Co.  is  plaintiff  against  J.  A.  Fagerberg,  de- 
fendant, you  say  the  data  was  sent  you  to  Valdez  ? 
A.  Prom  Mr.  Bunnell  at  Cordova. 
Q.  Now,  that  data  showed  a  personal  judgment 
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against  J.  A.  Fagerberg  obtained  in  King  County, 

Washington,  some  time  in  July,  1914,  did  it? 

A.  Yes,  that  is  correct,  except  the  date — I  don't 
remember  the  date. 

Q.  It  also  showed,  that  personal  judgment  showed 
that  neither  the  Fagerberg  Brothers  nor  H.  M. 
Fagerberg  had  been  made  a  party  to  that  judgment? 

A.  I  didn't  have  the  full  record  but  there  was  no 
mention  of  H.  M.  Fagerberg  in  the  judgment. 

Q.  You  had  a  certified  copy  of  the  judgment? 

A.  Yes. 

Q.  You  know  as  a  lawyer  that  necessarily  H.  M. 
Fagerberg  or  the  Fagerberg  Brothers  were  not  par- 
ties to  the  suit  when  the  judgment  was  obtained 
against  J.  A.  Fagerberg  ? 

A.  It  might  have  been  originally  brought  against 
H.  M.  Fagerberg  and  dismissed  as  to  him,  but  the 
judgment,  of  course,  was  finally  rendered  on  the 
pleadings  as  they  stood  at  the  time  it  w^as  tried. 

Q.  Now,  besides  that,  there  was  enclosed  a  state- 
ment of  account  on  a  [225 — 207]  Carstens  Pack- 
ing Co.  billhead,  was  there  not  ? 

A.  I  don't  think  so,  there  may  have  been  though; 
I  think  that  came  later. 

Q.  And  that  statement  of  account  showed  it  was 
an  account  against  J.  A.  Fagerberg? 

A.  I  wouldn't  say  that,  but  I  would  say  this,  which 
has  the  same  effect  that  in  the  first  letter  which  Mr. 
Bunnell  had  written  to  me,  it  was  admitted  that  the 
transactions  that  Mr.  Carstens  had  were  individually 
with  Mr.  J.  A.  Fagerberg,  that  is  that  the  dealings 
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personally  were  with  Mr.  J.  A.  Pagerberg. 

Q.  Have  you  that  statement  of  account  and  can 
you  produce  it,  which  is  the  basis  of  the  second  cause 
of  action  in  the  complaint  of  the  Carstens  Packing- 
Co.  against  J.  A.  Fagerberg? 

A.  I  either  have  a  statement  of  account  or  a  rough 
draft  of  it  in  one  of  the  letters  from  Mr.  Wilt.  I 
have  a  stack  of  letters  over  at  the  office  that  I  have 
not  brought  to  the  courthouse. 

Q.  And  that  statement  of  account — it  is  an  account 
against  J.  A.  Pagerberg  individually,  is  it  not? 

A.  I  don't  think  so,  but  I  will  bring  it  in.  I  won't 
undertake  to  testify  until  I  bring  that  in.  I  have 
half  a  bushel  basket  full  of  statements  and  letters 
and  I  won't  undertake  to  testify  what  is  in  them 
without  seeing  them  again. 

Q.  You  had  an  account  here  a  few  moments  ago 
that  you  presented  to  Mr.  Pagerberg  when  he  was  on 
the  stand  on  a  Carstens  billhead?        A.  Yes, 

Q.  Can  you  produce  that  at  this  time? 

A.  It  is  on  the  table.  I  don't  remember  when  that 
came,  I  picked  that  out  a  day  or  two  ago  from  a  let- 
ter much  later  than  Julv,  but  I  don't  know  when  it 
came  to  me. 

Q.  I  hand  you  a  statement  on  the  Carstens  Pack- 
ing Co.  stationery,  [226—208]  dated  July  1914 
and  ask  you  if  that  is  the  statement  on  which  you 
based  your  second  cause  of  action  in  the  case  of  the 
Carstens  Packing  Co.  against  J.  A.  Pagerberg? 

A.  I  couldn't  say  but  it  is  my  impression  that  I 
did  not  base  the  second  cause  of  action  on  anv  de- 
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tailed  statement  but  simply  on  the  aggregate  amount, 

as  I  did  in  the  first  place. 

Q.  Your  information  was  that  it  was  an  account 
against  J.  A.  Fagerberg,  was  it  not  ? 

A.  Yes,  that  is,  I  think  the  shipments  were  made 
to  J.  A.  Fagerberg  and  he  was  the  man  most  directly 
concerned ;  I  think  there  is  no  dispute  about  that.  I 
think  Mr.  Carstens  admits  it  in  his  deposition. 

Q.  You  knew  at  that  time,  did  you  not,  that  you 
could  not  sue  H.  M.  Fagerberg  and  get  a  writ  of  at- 
tachment out  against  him  based  on  a  judgment  ob- 
tained against  J.  A.  Fagerberg? 

A.  I  knew  that.     Now  may  I  explain  right  here? 

Q.  Yes,  go  ahead. 

A.  It  is  for  the  reason  which  you  can  readily  un- 
derstand as  a  lawyer  that  I  saw  I  could  not  join  a 
judgment  against  J.  A.  Fagerberg  with  a  joint  ac- 
count against  J.  A.  Fagerberg  and  H.  M.  Fagerberg 
because  I  would  have  been  demurred  out  on  a  mis- 
joinder. 

Q.  But  you  knew  quite  well  as  a  lawyer  that  an 
execution  issued  on  a  complaint  which  was  the  basis 
of  the  judgment  obtained  against  J.  A.  Fagerberg, 
could  not  be  levied  against  property  of  H.  M.  Fager- 
berg? 

A.  No,  not  if  it  was  really  H.  M.  Fagerberg 's  prop- 
erty. 

Q.  You  also  had  no  knowledge  at  that  time  of  the 
alleged  copartnership  existing  between  H.  M.  Fager- 
berg and  J.  A.  Fagerberg,  as  you  contend  to  have? 

A.  Yes,  in  a  general  way  I  had,  myself.  [227 — 
209] 
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Q.  What  was  that  general  way? 

A.  I  liad  seen  these  ads  in  the  newspaper.  I  was 
the  principal  owner  of  the  newspaper,  although  I 
did  not  have  very  much  to  do  with  running  it,  while 
that  ad  ran,  along  about  1909  and  1910 — the  first 
ad  they  ran  of  the  Mzina  store,  I  remembered  that. 
I  also  remembered  distinctly  that  in  the  Victor 
Olsen  case,  in  which  I  succeeded  W.  T.  Love  as  at- 
torney',  one  part  of  it,  one  of  the  items  of  claim,  was 
that  of  the  Fagerberg  Brothers  against  Victor  Olsen 
— I  remembered  distinctly  about  that. 

Q.  Now,  did  3^ou  receive  any  instructions  from  Mr. 
Wilt,  who  is  the  conceded  attorney  for  the  Carstens 
Packing  Co.,  directing  you  to  bring  a  suit  against  the 
Fagerberg  Brothers  at  that  time? 

A.  Yes,  that  was  my  instructions. 

Q.  Have  you  that  instruction  now? 

A.  Yes,  sir. 

Q.  Can  you  produce  it  to-morrow  morning? 

A.  I  will  think  about  it  a  little  bit  before  I  show 
it  to  you,  because  I  am  not  sure  but  that  it  is  a  con- 
fidential communication,  but  I  don't  mind  saying 
that  my  instructions  from  both  Mr.  Bunnell  and  Mr. 
Wilt  were  to  sue  Fagerberg  Brothers,  but  they  over- 
looked the  fact  which  I  caught  quite  readily  that  if 
they  sued  on  a  joint  account  and  on  this  judgment 
there  would  be  a  misjoinder. 

Q.  And  in  order  to  avoid  that  misjoinder  you  sued 
J.  A.  Fagerberg  and  as  attorney  for  the  Carstens 
Packing  Co.  instructed  the  marshal  to  levy  on  the 
property  of  H.  M.  Fagerberg? 
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A.  No,  I  instructed  him  to  levy  on  all  the  property 
claimed  by  either  of  the  Fagerbergs. 

Q.  Although  your  suit  was  against  J.  A.  Fager- 
berg alone? 

A,  On  the  ground  that  it  was  partnership  prop- 
erty.    [22&— 210] 

Q.  And  if  you  sued  either  one  of  them  alone,  you 
could  hold  any  property  that  belong  to  either  of 
them? 

A.  It  was  on  this  account  I  dropped  H.  M.  Fager- 
berg's  name;  if  J.  A.  Fagerberg  and  H.  M.  Fager- 
berg were  both  liable  on  it,  each  one  was  liable  alone 
and  therefore  there  was  no  harm  in  suing  simply  J. 
A.  Fagerberg  alone. 

Q.  You  knew  quite  well,  however,  that  suing  on  a 
foreign  judgment,  that  H.  M.  Fagerberg  had  no  op- 
portunity to  defend  against  that  judgment,  and  never 
had  his  day  in  court?        A.  Precisely. 

Q.  And  in  order  to  enable  you  to  avoid  a  mis- 
joinder, you  brought  the  suit  in  the  name  of  J.  A. 
Fagerberg  and  levied  on  the  property  of  H.  M. 
Fagerberg  under  attachment  ? 

A.  I  don't  think  I  ordered  the  levy  on  any  in- 
dependent property  of  H.  M.  Fagerberg. 

Q.  Now,  then  in  regard  to  the  allegation  in  your 
amended  answer — 

Mr.  LYONS. — I  think  this  whole  line  of  testimonv 

*/ 

is  incompetent — it  is  hardly  cross-examination. 
These  pleadings  show  for  themselves  what  has  been 
done.  Whatever  Mr.  Ritchie  has  done  does  not  bind 
this  plaintiif — they  are  not  responsible*  for  his  acts 


254  F.  R,  Brenneman  et  al. 

(Testimony  of  E.  E.  Ritchie.) 

when  he  has  made  an  error.  The  only  purpose  of 
putting  Mr.  Ritchie  on  the  stand  was  to  show  that 
he  made  this  error  and  he  goes  into  a  whole  line  of 
questioning  regarding  partnership  law  which  in  my 
opinion  is  not  relevant  to  the  matter  at  all. 

By  the  COURT. — Probably  both  attorneys  have 
been  indulging  in  a  litle  legal  argument,  but  I  think 
these  questions  may  be  considered  proper  cross- 
examination  in  view  of  the  testimony  offered  by  Mr. 
Ritchie  himself  as  to  his  correction  of  the  pleadings, 

Q.  Who  drew  the  original  amended  answer  which 
was  filed  in  the     [229 — 211]     case  now  on  trial? 

A.  As  it  is  filed  I  drew  it.  It  was  changed  slightly 
from  one  Thomas  R.  Lyons  sent  me. 

Q.  Who  drew  the  first  answer?        A.  I  did. 

Q.  In  the  first  answer  you  claim  that  the  property  is 
the  property  of  J.  A.  Fagerberg;  in  the  amended 
answer  you  claim  that  the  property  is  the  property 
of  a  firm  of  Fagerberg  Brothers,  comprising  J.  A. 
Fagerberg  and  H.  M.  Fagerberg,  do  you  not? 

A.  That  is  true. 

Q.  Now,  the  purpose  of  this  cross-examination 
goes  further  than  the  testimony  just  offered  in  repl}^ 
to  the  allegations  in  that  amended  answer  that  Judge 
Lyons  of  Seattle  sent  up  to  you — Did  he  not  have  the 
allegation  in  that  answer  that  he  did  not  know  of 
the  alleged  copartnership  between  the  Fagerberg 
Brothers  at  the  time  of  bringing  the  suit  of  the 
Carstens  Packing  Co.  against  J.  A.  Fagerberg? 

A.  I  am  not  sure  but  there  was  probably  some- 
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thing  like  that — I  modified  the  answer  in  several 

particulars. 

Q.  Have  you  that  original  draft? 

A.    I  guess  so. 

Q.  The  reason  I  ask  this  is,  that  Thomas  Carstens 
in  his  deposition,  has  testified  that  he  knew  nothing 
of  that  answer,  that  allegation  in  the  amended  an- 
swer, not  knowing  about  the  copartnership  and  I 
would  like  you  to  produce  that  original  draft  to- 
morrow morning? 

A.  If  I  have  it  I  will  do  it  unless  I  decide  as  I  said 
about  the  other  document,  that  it  is  a  confidential 
communication  and  I  should  not. 

Q.  That  is  a  matter  you  can  decide — I  will  not 
press  you  and  will  [230 — 212]  not  ask  the  court 
for  an  order. 

A.  It  is  only  a  matter  of  opinion — if  you  will  al- 
low me  to  give  an  opinion,  and  if  you  don't  like  it 
you  can  ask  to  have  it  stricken  out — my  opinion  is 
that  the  answ^er  was  drawn  by  Tom  Lvons  onlv  after 
consultation  with  Mr.  C.  F.  Wilt. 

Q.  Wilt  had  been  in  Alaska  just  previous  to  the 
filing  of  this  suit  ?        A.  Yes,  sir. 

Q.  Calling  your  attention  to  the  original  answer 
which  states  that  if  H.  M.  Fagerberg  was  in  posses- 
sion of  this  property  at  the  time  of  the  attachment 
he  was  only  in  possession  of  it  as  the  employe  and 
agent  of  J.  A.  Fagerberg — where  did  you  get  that 
information  ? 

A.  I  guess  out  of  my  own  head.  I  was  simply 
stating  the  case  the  best  I  could  on  the  limited  infor- 
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mation  I  had — my  instructions  were  to  act  that  way. 

Q.  You  will  not  state  that  the  original  draft  of  this 
amended  answer  which  was  prepared  in  Seattle  and 
sent  up  to  you  did  contain  the  allegation  that  the 
Carstens  Packing  Go.  had  no  knowledge  of  the  al- 
leged copartnership  between  the  Fagerberg  Brothers 
until  after  the  filing  of  the  complaint  in  July,  191  if 

A.  The  complaint  which  was  sent  to  me  as  an  out- 
line was  drawn  by  Mr.  Bunnell,  I  think,  on  the 
stationery — 

Q.  I  mean  the  amended  answer — is  what  I  have 
reference  to  ? 

Please  read  the  last  question,  Mr.  Reporter. 
(Last  question  read.) 

A.  No,  I  won't  say  it  did  not — I  think  it  is  very 
likely  it  did  have  something  like  that  but  not  in  those 
words. 

Q.  But  you  say  your  understanding  is  that  the  com- 
plaint was  prepared  after  consultation  with  Mr. 
Wilt'?        A.  I  think  so. 

(Witness  Excused.)  Adjourned  until  ten  to- 
morrow.)    [231—213] 

Wednesday,  May  12,  1915.     Morning  Session. 
Mr.  DONOHOE.— Mr.  J.  A.  Fagerberg  has  the 
vouchers  referred  to  yesterday  by  counsel  and  we 
will  put  him  on  the  stand  again. 
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(Recalled).] 

J.  A.  FAGERBERG,  recalled  for  further  cross- 
examination. 
(Questions  by  Mr.  RITCHIE.) 

Q.  You  have  vouchers  there  showing  what  moneys 
you  paid  out  between  March  and  August,  1914  in 
your  business  up  there  ? 

A.  I  have  a  good  share  of  them,  yes,  sir. 

Q.  Will  you  produce  what  3^ou  have? 

(Witness  does  so.) 

Q.  First  I  w411  ask  you  if  you  have  any  means  and 
data  at  hand  of  ascertaining  approximately  the 
amount  of  money  paid  out  in  that  time  on  all  ac- 
counts f 

A.  Approximately,  yes — somew^heres  between 
eight  and  nine  thousand  dollars,  as  near  as  I  can  get 
at  it. 

By  the  COURT. — This  eight  or  nine  thousand  dol- 
lars is  what? 

A.  It  is  money  I  paid  out  from  the  time  I 
started  in  there  until  the  first  of  August  in  the  year 
1914. 

Mr.  DONOHOE.— From  February  to  August,  1914? 

By  the  COURT. — You  paid  out  that  amount  of 
money? 

A.  Yes,  sir. 

Q.   (By  JUROR.)     Beginning  at  what  time? 

A.  Beginning  about  the  15th  of  March,  1914. 

By  the  COURT.— From  March  to  August,  1914? 

A.  Yes. 
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Mr.  DONOHOE.— That  is  when  you  returned  from 
Seattle  last  spring  ? 

A.  That  is  when  I  returned  from  Seattle  last 
spring. 
(By  Mr.  RITCHIE.) 

Q.  Between  eight  and  nine  thousand  dollars? 
[232—214]     A.  Yes,  sir. 

Q.  Now,  will  you  just  give  the  amounts,  the  items, 
so  far  as  your  vouchers  and  receipts  show? 

A.  The  total? 

By  the  COURT. — No,  each  item,  take  each  item 
and  give  the  name  and  amount  and  what  it  is  for, 
generally. 

A.  I  will  take  the  freight  bills — this  will  all  be 
freight  bill— $119.59— 

Q.  Give  the  name  and  date  . 

A.  It  is  the  Copper  River  &  Northwestern  Rail- 
way Co.  all  the  way  through  4/2 — $119.59. 

Q.  On  what  was  that,  what  shipment,  what  goods 
— doesn't  it  show? 

A.  Cordova — that  is  all  it  shows;  it  doesn't  show 
the  shipping  bills  or  anything  else.  I  can  give  you 
the  items  on  the  bill. 

By  the  COURT. — Can  you  tell  who  it  is  from  and 
what  it  was  ? 

A.  Why,  it  is  hams  and  bacon — it  is  from  the 
Carstens  Packing  Co. 

Q.  This  is  Breedman  &  Church,  laundry? 

A.  Yes,  a  bundle  of  laundry,  83^ 

Q.  L.  A.  Brown,  charges  meat? 

A.  $12.83 — the  shipping  bill  was  made  to  L.  A. 
Brown. 
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Q.  This  was  a  freight  bill? 

A.  A  freight  bill,  yes. 

Q.  On  what? 

A.  On  meat  and  one  thing  and  another,  cold  stor- 
age and  covered  charges  in  refrigerator  on  meat  and 
cartage  on  same  to  and  from  storage,  with  bill  at- 
tached. There  is  a  bill  covering  this  somewheres,  I 
don't  know  where  it  is.  It  is  dated  4/29,  Shipper's 
orders,  J.  A.  Fagerberg,  $9.59. 

Q.  Two  cases,  Chitina,  J.  A.  Fagerberg? 

A.  $2.60^ — I  couldn't  say  what  it  is  or  who  it  is 
from  or  anything — the  freight  bill  doesn't  show. 
Fagerberg,  Cordova,  Blum  504  [233—215]  Notify 
Fagerberg,  J.  A.  Cordova,  Northwestern,  4/22-20 
sacks  of  sugar,  5  rice,  $72.95. 

Q.  That  is  just  the  freight  bill  alone? 

A.  That  is  just  the  freight  bill  alone,  yes,  sir — 
these  are  strictly  freight  bills. 

Q.  All  of  these  are  freight  bills  ? 

A.  Yes,  sir,  all  of  these  are  freight  bills.  J.  A. 
Fagerberg,  Blum,  2  sacks,  4/22— $6.31.  Notify 
Charley  Town — I  took  up  the  freight  bill  and  took 
up  the  merchandise. 

Q.  What  is  the  amount  and  date 

A.  4/14— Cordova,  Blum,  $11.07.  Notify  Charley 
Town,  Northern  Meat  Market,  one  case  Chicks 
3/20— $3.28.  Notify  Charley  Town,  Cordova,  North- 
ern Meat  Market,  quarter  beef,  $6.20,  4/4.  J.  A.  Fa- 
gerberg, Cordova,  Steamer  ^* Alameda" — I  w^ouldn't 
be  positive  on  this  so  I  couldn't  say.  I  don't  remem- 
ber just  what  I  did  pay  on  it.     Shillings  &  Co.  date 
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8/11,  Steamer  Northwestern,  2  bags  coffee  $9.52  C. 
O.  D.  $24.25  and  express  90^  total  $34.95  on  that  one 
bill.  Klock  Produce  Co.  8/11  C.  0.  D.  $37.70  ex- 
pressage  80(.^,  freight  $13.50;  Fagerberg,  Cordova, 
$58.37  date  8/17 — it  doesn't  give  the  steamer.  J.  A. 
Fagerberg,  Cordova,  $6.58,  cash  tab  8/17.  4/2  Cord- 
ova, Alameda,  $75.69. 

Q.  What  was  that?  What  is  the  character  of  the 
goods  ? 

A.  Merchandise,  raisins  and  canned  goods. 

Q.  From  whom? 

A.  I  couldn't  sa}^  where  it  is  from — it  doesn't  give 
the  initial  point. 

Q.  Proceed. 

A.  Shipper's  orders  Fagerberg  7/6 — $34.60.  Ship- 
per's orders  J.  A.  Fagerberg  7/6— $39.67;  7/6— $3.70 
Shipper's  orders  Fagerberg  6/30 — $5.33.  Kluck 
Produce  Co.  6/30— $107.56.  Notify  Fagerberg, 
Cordova,  Blum— $6.37,  date  7/3;  6/27— $5.33; 
Fagerberg  Laundry  $1.49;  [234 — 216]  Pagerberg, 
Cordova,  Alameda,  date  5/6^ — $70.99 ;  Pagerberg,  Cor- 
dova, Evans,  4/11 — $10.77;  Fagerberg,  4/11,  bundle 
of  tubs;  J.  A.  Pagerberg  6/9,  Cordova,  $48.95;  J.  A. 
Fagerberg  6/7— $18.39.  L.  A.  Brown,,  Cordova,  6/9 
— $52.42.  Shipper's  orders,  Cordova,  6/15 — $7.91; 
J.  A.  Pagerberg,  6/15,  Cordova,  $12.69;  Shipper's 
orders,  Cordova — $28.72;  6/15  Shipper's  orders, 
Fagerberg,  $48.17;  Shipper's  orders  6/16— $17.27;  L. 
A.  Brown  6/2,  Cordova,  $9,92;  L.  A.  Brown,  $18.89, 
6/2;  6/22,  J.  A.  Pagerberg— $13.86;  Shipper's  or- 
ders Fagerberg  6/22— $14.50.     Northern  Cold  Stor- 
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age,  L.  A.  Brown,  $2.78;  L.  A.  Brown,  freight,  6/22 

—$9.22;  L.  A.  Brown,  6/22— $18.66. 

By  the  COURT.— What  does  this  mean,  L.  A. 
Brown  ? 

A.  It  was  shipped  up  in  his  name  and  I  took  the 
stuff  over. 

Mr.  DONOHOE.— Who  was  L.  A.  Brown? 

A.  L.  A.  Brown  was  supposed  to  be  sent  up  there 
as  the  representative  of  the  Carstens  Packing  Co. 

Mr.  DONOHOE.— And  some  of  these  bills  were 
shipped  in  his  name? 

A.  Some  of  the  bills  were  shipped  in  his  name  and 
I  took  them  over  and  paid  the  freight  bill. 

Mr.  DONOHOE.— Some  of  the  goods  that  Carstens 
sent  up  there  were  shipped  in  the  name  of  L.  A. 
Brown  and  turned  over  to  you  there  and  you  paid 
the  freight  on  them?        A.  Yes,  sir. 

Mr.  DONOHOE.— And  L.  A.  Brown  was  Mr.  Cars- 
tens  personal  representative?        A.  Yes,  sir. 
(Questions  by  Mr.  RITCHIE.) 

Q.  Mr.  Brown  was  the  man  we  had  some  testimony 
about  yesterday,  who  was  sent  up  there  to  take 
charge?        A.  Yes,  sir. 

Q.  You  and  he  didn't  get  along  very  well?  [235 
—217] 

A.  No. 

Q.  You  may  proceed. 

A.  Shipper's  orders  Blum  $44.30,  6/22;  6/22,  Cor- 
dova $13.86.  Notify  Fagerberg  6/22  Steamer  North- 
western" $114.94— on  that  there  is  $181.30  C.  0.  D. 
also. 
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Q.  That  is  in  addition  to  the  $114  ? 

A.  Yes,  sir. 

Q.  The  $114  was  freight? 

A.  Yes,  sir — the  amount  of  the  C.  0.  D.  was 
$179.35  and  the  expressage  on  the  money  was  95^. 

iQ:.  What  was  the  shipment? 

A.  Forty  sacks  of  sugar. 

Q.  Where  did  you  get  the  sugar  ? 

A.  From  Schwabacher.  Shippers  orders,  freight 
$3.63  and  C.  O.  D.  $32.30  dated  6/5;  6/5,  C.  0.  D. 
$163.17.  Shipper's  orders,  freight  $40.20;  shipper's 
orders,  C.  0.  D.  $70.97,  freight,  $28.97,  date  6/5. 

Q.  Who  is  that  a  shipment  from  ? 

A.  I  couldn't  say. 

Q.  And  who  was  the  $163  one  from,  you  just  read? 

A.  From  the  looks  of  it  it  is  the  Imperial  Candy 
Co.  Shipper's  orders  6/5,  C.  O.  D.,  $70.95,  freight 
$28.97. 

Q.  Do  you  know  who  that  was  from  ? 

A.  More  likely  from  Schwabacher.  Shipper's 
orders,  6/5,  C.  0.  D. ,  I  think,  freight,  $32.92—1 
don't  know  what  the  amount  of  the  C.  O.  D.  is  on  it. 
J.  A.  Fagerberg,  6/2— $15.61.  L.  A.  Brown,  6/2— 
$73.23. 

Q.  What  was  that  a  shipment  from,  Carstens? 

A.  That  was  some  meat  from  Carstens.  Here  is 
one  I  don't  know  what  it  is — it  is  only  69^',  I  don't 
know  what  it  is.  Fagerberg,  8/24 — $87.54;  this  is 
freight  on  the  oats,  $1,638.30. 

Q:.  $1,500  of  that  was  paid  by  Mr.  Carstens? 
[236—218] 
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A.  Something  in  that  neighborhood,  yes,  sir. 

Mr.  DIMOND. — You  paid  something  additional, 
did  you  ?        A. 

A.  Yes,  sir. 

Mr.  DONOHOE.— And  the  $1,500  is  included  in 
the  claim  of  Mr.  Carstens  against  you  now? 

A.  Yes,  sir. 

Mr.  RITCHIE. — We  want  what  Mr.  Fagerberg 
himself  paid. 

Q.  How  much  of  the  $1,638  did  you  pay  out  of 
your  own  funds,  do  you  know  ? 

A.  All  over  $1,506. 

Q.  That  is,  $132  ?  A.  Yes,  sir. 

Q.  Why  didn't  you  draw  the  draft  for  the  full 
amount  ? 

A.  At  the  time  it  was  an  oversight  or  clerical  error 
on  the  part  of  the  clerk  somewheres  and  they  came 
back  for  a  second  helping.  3/16 — here  is  another 
one  for  $1,35  on  the  same  article ;  they  came  back  for 
three  helpings  on  that. 

Q.  What  is  the  date  of  that? 

A.  3/16.  There  is  a  memorandum  here — I  don't 
know  whether  I  have  the  freight  bills  to  it  or  not  or 
w^hat  it  is.  The  memorandum  is  Lattin's  memo- 
randmn — $1,019.21  freight  and  there  is  something 
like  $559.89  in  C.  0.  D.'s. 

Q.  What  is  that  shipment  ? 

A.  I  couldn't  tell  you,  it  is  just  a  memorandum  of 
some  freight  bills  of  Mr.  Lattin's — I  couldn't  tell 
you,  there  might  be  some  of  the  items  in  there  and 
some  not. 
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Q.  That  is  the  total  of  a  lot  of  shipments  ? 

A.  That  is  the  total  of  a  lot  of  shipments,  yes,  it 
is  a  memorandum  of  his. 

:Q,.  It  is  a  memorandum  made  by  the  agent  there, 
Mr.  Lattin?     [237—219]         A.  Yes,  sir. 

Q.  These  are  his  figures  ? 

A.  These  are  his  figures.  I  paid  something  like 
$800  on  the  freight  bill  and  was  short. 

Q.  This  is  the  total  amount  that  Mr.  Lattin  figured 
up? 

A.  Yes,  sir,  this  is  the  total  amount  that  Mr.  Lat- 
tin figured  up — the  $559.89  is  C.  0.  D.'s  and  the 
freight  $459.32,  that  makes  $1,019.21.  Here  is  the 
Breedman  &  Church  notes  you  were  asking  about 
yesterday,  Mr.  Ritchie,  a  thousand  dollars,  and  I 
paid  something  like — 

By  the  COURT. — Who  was  the  payee  of  the  note  ? 

Mr.TlITCHIE.— Breedman  &  Church. 

By  the  COURT.— What  is  it  for? 

A.  It  was  for  some  merchandise  I  took  when  they 
closed  out — I  took  it  over  and  gave  them  the  notes 
for  it. 

Q.  It  was  in  the  roadhouse? 

A.  Yes,  sir,  it  was  in  the  roadhouse. 

Q.  Were  you  in  the  roadhouse  ? 

A.  No,  not  in  the  roadhouse — I  took  over  the  stock 
from  them  when  they  were  moving  out;  I  took  the 
stock  out. 

Mr.  DONOHOE.— In  March,  1914,  they  had  a 
stock  of  goods  in  the  store  adjoining  the  roadhouse  ? 
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By  the  COURT. — You  were  running  a  store  ad- 
joining the  roadhouse? 

A.  No,  I  was  taking  over  the  stock  that  Breedman 
&  Church  had. 

Q.  After  you  took  it  over,  did  you  conduct  a  store 
yourself  there  ?        A.  Yes,  sir. 

Q.  Without  your  brother  being  interested? 

A.  Yes,  my  brother  had  absolutely  nothing  to  do 
with  it— I  had  full  control  of  it.     [238—220] 

Mr.  DIMOND. — How  did  your  brother's  name 
come  to  be  signed  to  it? 

A.  When  it  came  to  be  computed  I  had  the  note 
made  in  three  different  payments  and  he  said,  ^*I 
can't  take  your  note  for  it  because  Harrv  has  the  bill 
of  sale  for  it  and  I  wouldn't  take  your  word,  just 
your  word,  for  it  and  you  get  Harry  to  sign  it, ' '  and 
he  went  to  Harry  himself  and  got  Harry  to  sign  the 
notes  separate.  There  is  $126  over  that  I  paid  per- 
sonally. 
(By  Mr.  RITCHIE.) 

Q.  What  is  the  total  amount  of  those  notes? 

A.  One  thousand  dollars,  and  I  paid  $126, 1  think, 
something  in  that  neighborhood. 

Q.  For  interest? 

A.  No,  it  was  for  the  goods.     He  just  let  that  run 
on  my  own  personal  account. 

Q.  Just  in  the  account  ? 

A.  Yes,  just  in  the  account. 

Q.  When  did  those  Church  notes  fall  due? 

A.  June  3d,  July  3d,  and  May  3d. 

Q.  Did  you  pay  each  as  it  was  due? 
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A.  Yes,  sir.  Now,  here  is  May  16,  Schwabacher, 
$110.40';  we  have  here  a  C.  O.  D.  on  the  Imperial 
Candy  Co.,  $15 ;  for  dog  salmon,  $10.  May  27,  Blum 
&  Co.;  A.  G.  Prye,  $21.81,  5/23;  May  22,  Schwa- 
bacher, $69.72.  Here  is  the  Carstens  Packing  Co. 
goods  and  merchandise  that  came  to  the  house. 

Q;.  How  much?        A.  $620.27. 

Q.  That  is  just  one  shipment "? 

A.  That  is  just  one  shipment,  I  believe. 

Q.  (By  the  COURT.)     Came  to  what  house? 

A.  To  the  roadhouse,  after  I  went  out. 

Q.  Who  is  that  charged  to  ?  Who  owes  it  ?  Who 
got  it?     [239—221] 

A.  I  got  it,  under  my  understanding. 

Q.  What  is  the  date  of  it? 

Mr.  RITCHIE.— March  4  and  March  19,  1914. 
There  are  four  of  these  sheets,  one  of  them  March 
4th?        A.  They  all  came  the  same  time. 

Mr.  RITCHIE. — You  were  running  the  roadhouse 
yourself,  then,  for  the  time  ? 

A.  Under  this  agreement  I  ran  tFe  roadhouse  from 
the  4tli  of  March  and  also  took  over  the  store  from 
Breedman  &  Church. 
(By  Mr.  RITCHIE.) 

Q.  There  are  four  of  these — is  this  total  carried 
forward?        A.  Yes,  sir. 

;Q.  What  was  the  total  amount  ? 

A.  $620.27.  Klock  Produce  Co.  April  11,  $40.32 ; 
4/17— $21.08  Schwabacher;  $126.75  sight  draft  with 
bill  attached  from  Schwabacher;  April  30,  $179.35 
Schwabacher— E.  C.  Clise  &  Co.  April  24,  $50 ;  Charles 
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Town,  April  1,  $45.70,  that  is  from  the  Northern  Meat 
Market ;  Schwabacher  sigl&t  draft  $21.08  bill  attached, 
April  18;  $110.40  Schwabacher,  May  18th;  May  22, 
Schwabacher,  bill  attached  to  draft  $69.72.  Two 
bills  from  the  Carstens  Packing  Co.  meat  bills ;  Klock 
Produce  Co.  May  30,  $73.80;  May  30,  E.  C.  Clise  & 
Co.,  $43.59;  Schwabacher  sight  draft,  bill  attached, 
$179.35. 

Q.  Freight  separate  on  that  ?        A.  Yes,  sir. 

Q.  How  much? 

A.  You  have  the  freight  bills  of  that  if  it  is  in 
there  at  all — the  $179.35  is  the  sight  draft  Avith  bill 
attached. 

Q.  Is  it  all  included  in  the  $179? 

A.  Yes,  sir.  I  have  given  you  the  Imperial  Candy 
Co.  June  5,  [240—222]  Schwabacher,  $278.55; 
Rosenfeld,  Rovig  &  Co.  $62.30,  June  5;  June  18, 
S.  Blum  &  Co.,  $43.65.  Have  I  given  you  an  item  of 
$278.55  ?        Q.  Yes,  a  moment  ago. 

WITNESS.— June  5,  Flick,  Van  Slyke  &  Mc- 
Cumber,  St.  Paul,  May  11,  $81.60;  Schwabacher, 
June  24,  $6.52 ;  June  24,  Schwabacher,  $102.84 ;  June 
25,  Clise,  $16.69;  June  25,  prepaid  $13.50  on  eggs; 
June  24,  Klock,  $"34;  March  14,  A.  E.  Todd,  $4.00; 
July  24,  Schwabacher,  $41.92 ;  July  24,  Frye  &  Co., 
$60.D0;  Schwabacher,  July  23,  $24.55;  here  is  a  bill 
for  duplicate  slips,  $21.65 — it  was  the  cash  pads. 
Pacific  Manifolding  Book  Co. ;  it  should  be  $20.98,  I 
think.  April  21,  here  is  the  orcTer  Mr.  Ritchie  made 
out  for  Fagerberg  Brothers,  $121.15,  Schwabacher. 

Q.  What  is  the  date? 
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A.  April  21,  1914.  Here  is  a  balance  on  some 
freight  bills  of  $189.16  that  I  have  no  check  on ;  it  is 
a  general  balance  and  memorandum  dated  6/14;  in- 
surance on  the  oats,  $7.50;  Schwabacher,  July  24, 
$167.80.  That  completes  what  I  have.  There  are 
other  bills,  but  I  have  missed  them — I  don't  know 
where  they  are  in  the  mixup. 

By  the  COURT. — Can  you  give  approximately  the 
total  amount  of  goods  you  bought  on  credit  during 
this  time,  from  March  to  August,  1914  ? 

A.  The  credit  business  I  done  was  very  little  ex- 
cept what  is  really  in  my  invoice  or  schedule  in  bank- 
ruptcy. 
(Question  by  the  COURT.) 

Q.  What  does  that  aggregate  about,  approx- 
imately, haven't  you  any  idea? 

A.  I  can't  recall  it  to  mind  just  now,  what  it  did 
amount  to,  to  figure  it  out  separately. 

Q.  Your  debts  here,  according  to  this,  is — H.  M. 
Fagerberg,  your  [241 — 223]  brother,  $4,800.  Now, 
exclusive  of  that,  your  debts  would  total,  according 
to  this,  $13,660?    No,  that  includes  the  $4,800. 

A.  Some  of  that  is  the  old  judgment  and  one  thing 
and  another;  that  is  included  in  that,  too. 

By  the  COURT. — This  amount  Carstens  Packing 
Co.,  $5,918.     That  is  the  judgment? 

Mr.  DONOHOE.— $2,600  is  the  judgment  and 
about  $4,020  is  goods  and  money  furnished  in  this 
enterprise. 

By  the  COURT.— Then  $4,800  of  the  amount  to 
H.  M.  Fagerberg  and  $2,600  to  Carstens  on  the  old 
account  ? 
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Mr.  DONOHOE. — Yes,  sir.  Then  there  are  some 
wage  accounts  there. 

By  the  COURT.— Mrs.  Damon,  $150  N.  Y.  Life 
Insurance  Co.  $150,  that  is  $300. 

Mr.  DIMOND.— And  there  was  an  additional  $300 
to  each  of  these  persons. 

By  the  COURT. — I  want  to  get  at  the  total  amount 
of  indebtedness  incurred  by  him  for  goods  received 
during  this  time. 

Mr.  RITCHIE.— There  is  $900  of  claims  for  prior- 
ities for  the  preceding  three  months — $900  addi- 
tional ;  they  are  in  the  schedule  of  priorities. 

By  the  COIJET. — In  round  numbers  there  is 
about  $5,600  of  goods  then  that  you  bought  on  credit 
during  this  time  ?        A.  Is  it  that  much  ? 

Mr.  DONOHOE.— Including  the  Carstens  $4,000. 
(By  the  COURT.) 

Q.  Did  you  make  any  payments  on  that  at  all  dur- 
ing this  time  ? 

A.  Not  any,  according  to  the  books.  \ 

Q.  How  were  you  to  repay  this  $4,000? 
A.  That  $4,000  of  Carstens  was  under  this  agree- 
ment that  they     [242 — 224]     were  to  send  a  man  up 
there,  to  send  me  up  a  bookkeeper  or  send  me  up  one 
of  their  auditors  to  start  a  bookkeeper  under  the 
corporation,  and  he  was  to  come  in  with  $10,000. 
Q.  Weren't  you  to  pay  for  these  goods,  this  $4,000? 
A.  No,  sir.     That  was  his,  put  in  to  protect  tliG 
business  and  go  ahead  with  it  and  protect  his  old  in- 
terests in  it. 

Mr.  DONOHOE.— That  was  the  working  capital  of 
this  corporation? 
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A.  That  was  the  working  capital  of  this  corpora- 
tion, in  other  words. 

Q.  And  when  they  didn't  incorporate,  this  belong 
to  you,  this  $4,000  worth  of  goods? 

A.  Naturally  speaking,  that  is  where  Wilt  and  I 
were  rowing  about.  I  offered  to  pay  him  back  and 
we  made  that  agreement,  that  he  w^as  to  get  that 
$4,000  back  if  he  made  it  a  reasonable  time  so  I  could 
adjust  myself  to  those  conditions  and  he  agreed  for 
the  company,  the  Carstens  Packing  Co.,  consented  to 
it.  They  were  trying  to  hold  me  up  on  the  old  Nizina 
stock,  that  is  where  the  fight  came — he  was  going  to 
force  me  to  pay  out  $12,500  for  that  stock  and  I 
claimed  that  it  wasn't  worth  a  thousand  dollars  to 
blow  it  to  hell,  because  I  lost  all  the  money  I  had  on 
it. 
(Questions  by  Mr.  RITCHIE.) 

Q.  Was  there  any  correspondence  with  Mr. 
Thomas  Carstens  or  Mr.  Prater  or  any  one  represent- 
ing the  Carstens  Packing  Co.,  regarding  that  pro- 
posed incorporation  after  you  arrived  in  Alaska  in 
1914?        A.  I  think  we  had. 

Q.  Have  you  any  of  those  letters  in  your  posses- 
sion in  Valdez? 

A.  Not  to  my  knowledge,  I  have  not. 

Q.  Would  you  say  positively  whether  you  received 
one,  two,  three  or  four  letters  from  representatives 
of  the  Carstens  [243 — 225]  Packing  Co.,  concern- 
ing this  proposed  incorporation? 

A.  No,  I  cannot. 

Q.  Did  you  receive  any  from  Thomas  Carstens 
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himself?        A.  I  received  some  messages. 

Q.  Did  you  receive  any  letters  from  Thomas  Cars- 
tens  personally  regarding  this  % 

A.  I  know  I  received  one  or  two,  but  I  don't  know 
w^here  they  are  at  now. 

Q.  Did  you  receive  any  from  W.  H.  Prater? 

A.  I  never  received  any  from  Mr.  Prater  during 
this  last  transaction. 

Q.  The  only  letters  you  received  were  one  or  two 
from  Mr.  Thomas  Carstens? 

A.  From  Tom  Carstens,  the  rest  of  them  were 
missing. 

Q.  Now,  have  you  been  able  to  figure  over  night 
how  much  money  you  received  from  all  sources  after 
you  returned  to  Alaska,  up  to  the  date  of  the  attach- 
ment, about  the  first  of  August  ? 

A.  No,  sir,  I  couldn't  say,  exactly,  but  the  best  I 
could  give  you  on  that — the  way  I  worked  it  was  from 
the  hotel  register — would  give  you  the  receipts  there, 
but  I  haven't  got  that;  I  don't  know  where  it  is,  the 
hotel  register — possibly  it  is  in  the  house  up  there. 

Q.  About  how  much  do  you  think  you  got  from  the 
roadhouse,  that  is,  from  the  hotel  part  of  it  % 

A.  I  couldn't  say;  it  would  average  there  in  the 
spring,  take  the  average  all  the  way  through,  it  would 
average  ten  dollars  a  day. 

Q.  For  five  months? 

A.  For  five  months — it  might  vary. 

Q.  300  a  month,  do  you  think?        A.  Yes,  sir. 

Q.  Do  you  think  you  took  in  $1,500  in  cash  from 
the  roadhouse?     [244—226]         A.  All  of  that. 
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Q.  And  you  think  you  took  in  from  the  sales  of 
goods  at  the  store,  how  much  ? 

A.  I  couldn't  say  as  to  that — I  also  have  the  sales 
slips  of  them. 

Q.  Are  they  in  "the  city  ? 

A.  No,  they  are  not — they  are  probably  lost  in  the 
mixup  in  the  store. 

Q.  You  stated  yesterday  that  you  thought  the 
sales  ran  perhaps  a  thousand  or  twelve  hundred  a 
month — do  you  think  that  is  about  the  amount  ? 

A.  I  would  guess  somewhere  in  that  neighborhood. 

Q.  Would  it  be  as  much  as  $1,200  ? 

A.  Possibly,  I  wouldn't  say  definitely. 

Q.  Would  you  say  a  thousand  would  be  nearer  the 
figure?  A.  Between  a  thousand  and  twelve  hun- 
dred. 

Q.  Say,  $1,100— that  would  be  $5,500  for  the  five 
months?        A.  Yes. 

Q.  Now,  you  didn't  give  anything — you  didn't  get 
anything  from  the  Nizina  store — that  was  being 
handled  in  another  way  ? 

A.  From  the  Nizina  store  I  got  absolutely  nothing. 

Q.  What  did  you  receive  from  your  mail  contracts 
during  that  time  ? 

A.  I  received  but  very  little  and  that  mostly  went 
out  for  labor. 

Q.  I  am  talking  about  what  you  received. 

A.  300  and  125— $425  a  month. 

,Q.  How  many  months?        A.  May  and  June. 

Q;.  $850.        A.  Yes,  sir. 

Q.  And  what  did  you  receive  from  freight  con- 
tracts ? 
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A.  Most  of  the  freight  contracts  was  the  freight 
from  the  business,  [245 — 227]  say,  coffee  and  ham 
and  bacon  that  was  hauled  into  the  Shushana — most 
of  that  was  my  own  work. 

Q.  Did  you  do  any  work  for  the  Kennecott  Mines  ? 

A.  Not  in  1914. 

Q.  Did  you  do  anything  for  the  people  on  the 
Nizina  and  Chititu  ? 

A.  I  didn't  do  any  freighting  in — some  things  I 
packed  for  the  store  that  Brown  took  over  and  I 
never  got  credit  for  a  thing. 

Q.  You  received  practically  nothing  for  freight 
during  that  time  ? 

A.  Not  to  any  great  extent — the  Nizina  store  dur- 
ing May  and  June  ran  about  three  or  four  hundred 
dollars  a  month. 

Q.  The  business  you  mean  of  the  Nizina  store? 

A.  No,  the  packing  to  the  Nizina  store. 

Q.  Did  you  receive  cash  for  that? 

A.  No,  it  went  into  the  Nizina  store,  most  of  it — 
Brown  took  that. 

Q.  I  want  to  get  at  the  cash  you  received. 

A.  I  didn't  get  any  of  that  in  cash  at  all ;  I  haven't 
got  credit  for  it  yet. 

Q.  Do  you  think  you  got  a  few  hundred  dollars  in 
cash  for  small  freight  contracts? 

A.  I  might  have  gotten  a  few  dollars. 

Q.  Three  or  four  hundred? 

A.  Three  or  four  hundred,  yes,  in  small  lots,  ]3ick- 
ups. 

Q.  Perhaps  $350,  in  pick-ups?         A.  Yes,  sir. 


274  F,  R.  Brenneman  et  dl, 

(Testimony  of  J.  A.  Fagerberg.) 

Q.  You  spoke  about  paying  out  on  the  freight  con- 
tracts for  labor — to  whom  did  you  pay  that? 

A.  I  don't  know  who  was  on  that  freight  layout  to 
Chititu — Harry  will  have  to  testify  to  that. 

Q.  You  had  other  persons  working  for  you  on  the 
freighting  besides  [246 — 228]  Harry  and  Hender- 
son? 

A.  There  was  ten  head  of  horses  and  it  would  take 
more  than  two  men  to  handle  them. 

Q.  And  how  much  cash  did  you  pay  out  for  labor^ 
in  those  five  months? 

A.  It  would  be  close  on  to  a  thousand  dollars  extra 
labor  that  I  paid  for  in  cash. 

By  the  COURT. — How  much  profit  did  you  make 
then  on  these  ten  horses  during  this  time? 

A.  The  profit  on  the  horses  at  that  time  under  the 
conditions  of  the  business  and  the  conditions  of  the 
country  was  very  little.  It  distributed  the  feed  and 
gave  me  the  fall  business.  August  and  September 
are  the  big  months.  Those  ten  horses  the  chances 
are  would  run  in  those  two  months,  August  and  Sep- 
tember, in  the  neighborhood  of  about  $4,000,  but  the 
preliminary  work  in  distributing  the  feed  all  has  to 
be  done  on  the  ice  in  the  spring  and  if  you  haven't 
got  that  established,  your  feed  out,  you  simply 
can't  do  any  packing  business  in  that  country. 

Q.  How  much  cash  did  you  have  at  the  time  of  the 
attachment? 

A.  I  had  a  couple  of  hundred  or  three  hundred 
dollars,  I  guess. 

Q.  Have  any  bank  deposit  anywhere? 
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A.  No,  sir. 

Mr.  RITCHIE.— That  wiU  be  all. 
(By  Mr.  DONOHOE.) 

Q.  You  have  introduced  a  number  of  bills  here? 

A.  Yes. 

iQ.  In  whose  name  are  these  goods  billed  to  you'? 
[247—229] 

A.  J.  A.  Fagerberg.     All  except  one  item. 

Q.  All  but  one  bill?        A.  All  but  one  bill. 

Q.  Of  that  entire  stock  of  goods,  everything  there 
is  billed  to  J.  A.  Fagerberg?    • 

A.  And  on  individual  shipper's  orders. 

Q.  Except  one  isolated  order  from  Schwabacher 
which  is  billed  Fagerberg  Brothers?        A.  Yes,  sir. 

Q.  When  did  Mr.  Brown  appear  on  the  scene? 

A.  Some  time  in  April,  1914. 

Q.  What  position  did  he  occupy? 

A.  He  just  merely  came  up  there  and  introduced 
himself. 

Q.  What  do  you  know  of  him  in  connection  with 
the  Carstens  Packing  Co.? 

A.  He  had  absolutely  no  authority  from  the  Cars- 
tens  Packing  Co.  He  just  came  and  introduced  him- 
self as  Mr.  Brown  and  said  Mr.  Carstens  had  sent 
him  up  there  and  he  had  no  letter  of  introduction 
whatever. 

Q.  You  found  out  afterwards  that  he  represented 
the  Carstens  Packing  Co.?        A.  Yes,  sir. 

Q.  And  then  what  position  was  he  occupying? 

A.  He  was  supposed  to  be  their  representative. 

Q.  Do  you  know  whether  he  was  or  not,  })osi- 
tively  ? 
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A.  No,  I  could  not  state  positively — I  never  have 
seen  any  written  statement  from  the  Carstens  Pack- 
ing Co.,  authorizing  him  as  their  representative. 

Q.  You  know  the  Carstens  shipped  him  goods  ^ 

A.  Yes,  sir.     [248—230] 

Q.  And  what  became  of  those  goods! 

A.  Part  of  them  I  took  over  there  and  part  of  them 
he  has  taken. 

Q.  Where  did  he  take  them? 

A.  To  the  Mzina  store. 

Q.  Did  he  run  the  Nizina  store  as  the  Carstens 
agent? 

A.  He  ran  the  Nizina  store  as  the  agent  for  me, 
he  ran  it  under  the  Fagerberg  Brothers,  if  I  am  not 
mistaken — he  used  the  billheads  or  paper  that  was  in 
the  store  there. 

Q.  You  put  him  in  there? 

A.  I  sent  him  over  there — I  pulled  him  out  of  there 
for  the  reason  that  I  wouldn't  stand  for  $150,  when 
I  could  put  a  person  in  there  for  $60  that  would  fill 
the  position  as  well  as  he  did. 

Q.  Were  some  of  these  goods  for  which  the  Cars- 
tens  afterwards  sued  you  on,  billed  to  Brown, 
shipped  to  Brown  and  turned  over  afterwards  to 
you  ?        A.  Yes,  sir. 

Q.  How  much  was  so  billed  to  Brown  and  turned 
over  to  you  by  him? 

A.  Well,  I  have  to  make  a  guess  at  that. 

Q.  About  how  much? 

A.  I  should  judge  in  the  neighborhood  of  $750  or 
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(By  Mr.  RITCHIE.) 

Q.  Your  answer  in  the  action  brought  against  you 
by  the  Carstens  you  admit  an  indebtedness  of  about 
$4,000,  don't  you^ 

A.  Yes,  I  practically  admit  that — I  don't  deny 
that. 

Witness  excused.     [249—231] 

[Testimony  of  E.   E.  Ritchie,  for  Defendant 

(Recalled).] 

Mr.  E.  E.  RITCHIE  (Recalled). 
(By  Judge  LYONS.) 

Q.  When  you  left  the  witness-stand  yesterday  the 
understanding  was  that  you  were  to  produce  any 
written  instructions  you  had  from  either  Mr.  Wilt 
or  Mr.  Bunnell  concerning  the  bringing  of  this  suit 
entitled  Carstens  Packing  Co.  against  J.  A.  Fager- 
berg— I  will  ask  you  if  you  have  any  of  those  letters 
and  if  so,  produce  them. 

A.  Yes,  I  found  a  letter  written  to  me  bv  Mr. 
Bunnell  at  Cordova.  This  is  a  long  letter  of  five  or 
six  pages  and  there  are  some  private  matters  in  it, 
strictly  confidential,  on  our  side  of  the  case,  and 
on  every  page  and  I  couldn't  introduce  that  letter. 

Mr.  DONOHOE. — We  have  no  desire  that  any  part 
of  the  letter  be  introduced  but  if  the  letter  is  intro- 
duced, we  want  a  chance  to  see  that  it  covers  every 
portion  of  this  suit. 

By  the  COURT.— What  is  the  purpose  of  the  letter 
at  all,  what  difference  does  it  make? 

Mr.  DONOHOE.— I  don't  know  that  it  makes  any 
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material  difference,  but  the  question  came  up;  there 
is  a  contradiction  in  the  two  answers  filed  bv  the 
defendant  in  this  case.  In  the  first  instance  they 
alleged  that  when  this  property  was  attached,  it  was 
the  property  of  J.  A.  Fagerberg,  and  H.  M.  Fager- 
berg  if  in  possession  of  it  was  there  as  the  agent 
or  employee  of  J.  A.  Fagerberg;  in  the  second 
amended  answer  they  allege  that  it  was  partnership 
property  and  that  the  Carstens  Packing  Co.  had  no 
knowledge  of  the  existence  of  the  alleged  copartner- 
ship between  J.  A.  &  H.  M.  Fagerberg  until  after 
they  filed  the  suit  and  had  the  writ  of  attachment 
issued.  Now,  Mr.  Ritchie  went  on  the  stand  yester- 
day and  explained  how  that  allegation  came  in  that 
amended  answer  and  said  I  believe  that  he  was  in- 
structed by  Mr.  Wilt  to  [250—232]  bring  the  suit 
against  Fagerberg  Brothers  but  contrary  to  those 
instructions,  he  thought  it  safer  to  bring  it  against 
J.  A.  Fagerberg  and  that  accounted  for  the  way  the 
suit  was  brought. 

Mr.  RITCHIE. — I  am  not  going  to  offer  the  letter 
but  I  have  here  the  complaint  which  Mr.  Wilt  and 
Mr.  Bunnell  sent  for  me  to  file.  Mr.  Donohoe  asked 
for  it  yesterday.  The  letter  I  am  not  going  to  offer, 
or  any  part  of  it,  because  I  cannot  introduce  all  of  it. 
I  believe  you  asked  for  this  memorandum;  look  at  it. 

Mr.  DONOHOE. — I  don't  care  to  look  at  it  unless 
it  has  the  instructions  with  it. 

Mr.  RITCHIE. — It  shows  practically  how  I  was 
instructed  to  bring  the  suit  and  I  think  I  will  offer 
it  in  evidence. 
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By  the  COURT. — I  don't  see  that  it  makes  any 
difference  what  Mr.  Wilt  or  Mr.  Bunnell  thought,  if 
Mr.  Ritchie  says  he  brought  it  under  a  misapprehen- 
sion; he  has  stated  that  and  testified  to  it.  I  don't 
see  that  it  is  any  proof  of  partnership  what  Mr. 
Ritchie  thought  or  Mr.  Bunnell  or  any  one  else 
thought;  it  doesn't  either  prove  or  disprove  a  part- 
nership— that  matter  must  be  proven  in  some  other 
way. 

Mr.  RITCHIE. — The  idea  is  to  show  that  whatever 
contradictions  there  are  in  the  pleadings  was  due  to 
the  Valdez  attorney  and  I  understood  that  Mr.  Dono- 
hoe  wanted  to  see  the  original  complaint  sent  to  me 
by  Mr.  Wilt  and  Mr.  Bunnell. 

Mr.  DONOHOE. — No,  you  said  you  w^ere  in- 
structed to  bring  the  suit  against  Fagerberg  Brothers 
and  I  said  I  wanted  to  see  it. 

By  the  COURT. — If  you  desire  to  inspect  it  and 
there  is  anything  in  it,  you  may  do  so. 

Mr.  DONOHOE. — I  have  no  desire  to  inspect  the 
complaint. 

Mr.  RITCHIE.— I  understood  that  Mr.  Donohoe 
wanted  to  see  it  if  I  had  [251—233]  it  and  it 
would  show  that  it  was  a  case  of  misjoinder  and 
would  have  been  thrown  out  of  court  if  filed  in  that 
shape. 

Witness  excused. 
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J.  A.  FAGERBERG,  recalled  for  further  cross- 
examination. 
(By  Mr.  RITCHIE.) 

Q.  This  is  something  you  are  not  directly  re- 
sponsible for,  but  you  can  probably  explain — in  the 
various  bills  filed  by  creditors  in  your  bankruptcy 
proceedings,  I  find  here  a  claim  of  Rosenfeld-Rovig 
Company  against  Fagerberg  Brothers,  McCarthy — 
did  you  deal  with  them  as  Fagerberg  Brothers? 

A.  You  have  the  bill  on  the  other  statement,  you 
can  see  the  bills  there. 

Q.  This  is  their  own  sworn  statement? 

A.  I  can  show  you  the  bills. 

Q.  Butler  Brothers,  New^  York,  Chicago,  St.  Louis, 
Minneapolis,  Dallas,  from  Minneapolis,  Fagerberg 
Brothers,  McCarthy,  Alaska,  bought  about  October 
14th.  These  are  the  verified  claims,  verified  under 
the  bankruptcy  law.  B.  F.  Goodrich  Rubber  Co. — 
Fagerberg  Brothers,  McCarthy,  Alaska. 

A.  Hamshaw  ordered  that  and  1  never  gave  any 
instructions  regarding  that. 

Q.  After  seeing  that,  I  want  to  know  whether  or 
not  you  did  business  with  them  as  Fagerberg  Broth- 
ers. 

A.  Goodrich — I  never  gave  them  any  orders;  Ham- 
shaw  ordered  those  boots. 

Q.  Do  you  know  how  they  got  the  name  Fager- 
berg Brothers  ? 
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A.  No,  I  haven't  the  slightest  idea.     [252—234] 
(By  Mr.  DIMOND.) 

Q.  I  drew  up  the  answer  for  you  filed  in  the  ease 
of  Carstens  Packing  Co.  versus  J.  A.  Fagerberg? 

A.  Yes. 

Q.  And  that  answ^er  was  drawn  by  me  after  you 
told  me  all  your  story,  practically  as  you  have  re- 
lated it  on  the  stand,  of  your  relations  with  these 
people?        A.  Yes,  sir. 

Q.  Well,  the  way  you  came  to  admit  that  indebted- 
ness against  you  by  the  Carstens  Packing  Co.  and 
your  waiver  of  any  attempt  to  hold  them  legally 
in  the  partnership  was  upon  my  advice  from  the 
statement  of  what  you  told  me  at  that  time,  that  you 
couldn't,  in  a  court  of  law,  hold  them  for  the  partner- 
ship, inasmuch  as  you  had  no  sufficient  writing  to 
show  they  were  a  partner  of  yours?        A.  Yes,  sir. 

Witness  excused. 

Mr.  DONOHOE.— That  is  our  case. 

By  the  COURT. — In  regard  to  the  pleadings  it 
seems  to  me  that  if  either  the  defendant  in  this  ease 
or  the  plaintiff  is  dissatisfied  with  the  state  of  the 
pleadings,  the  proper  way  would  be  to  meet  it  by  a 
motion  to  amend  and  not  show  by  evidence  in  this 
case  that  the  attorney  was  misinformed  as  to  the 
facts. 

Mr.  RITCHIE.— That  probably  would  have  been 
a  little  better  procedure.  The  reason  we  did  that 
was  that  Mr.  Donohoe,  on  taking  the  deposition  of 
Mr.  Thomas  Carstens,  on  cross-examination,  asked 
a  lot  of  questions  about  that  and  we  thought  it  was 
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only  fair  to  make  our  explanation  that  Mr.  Carstens 
never  had  any  information  regarding  the  pleadings 
and  knew  nothing  about  them.     [253 — 235] 

Stipulation  to  Take  Depositions. 

DEFENSE—CONTINUED. 
Mr.  LYONS. — This  testimony  was  all  taken  by 
deposition  in   Seattle  according  to   the    following 
stipulation,  which  I  will  read  to  you : 

In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  Three. 

No.  687. 
H.  M.  FAGERBERG, 

Plaintiff, 

vs. 

F.  R.  BRENNEMAN,  United  States  Marshal  for  the 
Third  Division  of  the  Territory  of  Alaska, 
and  JAMES  M.  MILLSAP,  Deputy  United 
States  Marshal  for  the  Third  Division  of  the 
Territory  of  Alaska, 

Defendants. 

IT  IS  HEREBY  STIPULATED  AND  AGREED 

by  and  between  all  of  the  parties  to  the  above-en- 
titled action,  by  their  respective  attorneys,  that  the 
depositions  of  Thomas  Carstens,  W.  C.  Prater,  Her- 
man Meyer,  Alex.  Wilson  and  Henry  Wolf  may  be 
taken  at  the  offices  of  Lyons  &  Orton,  in  the  Alaska 
Building,  at  the  City  of  Seattle,  State  of  Washington, 
on  the  21st  day  of  January,  1915,  before  B.  A.  North- 
rup,  a  notary  public  for  the  State  of  Washington, 
commencing  at  the  hour  of  2:00  o'clock  P.  M.,  and 
continuing  until  all  of  said  depositions  are  taken; 
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that  such  depositions  may  be  taken  upon  oral  inter- 
rogatories propounded  by  the  counsel  at  the  time; 
that  when  such  depostions  are  taken  they  shall  be 
forwarded  to  the  clerk  of  the  above-entitled  court 
at  Valdez,  Alaska,  and  that  said  depositions  may  be 
read  in  evidence  by  either  of  the  parties  hereto  on 
the  trial  of  the  above-entitled  action,  subject  only 
to  objections  on  account  of  incompetency,  irrele- 
vancy and  immateriality. 

Dated  at  Seattle,  Washington,  this  20th  day  of 
Januarv,  1915. 

A.  J.  DIMOND, 
T.  J.  DONOHOE, 
Attorneys  for  Plaintiff. 
LYONS  &  RITCHIE  and 
LYONS  &  ORTON, 
Attorneys  for  Defendants.     [254 — 236] 

In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  Three. 

No.  687. 

H.  M.  FAGERBERG, 

Plaintiff, 

vs. 

F.  R.  BRENNEMAN,  United  States  Marshal  for  the 
Third  Division  of  the  Territory  of  Alaska, 
and  JAMES  M.  MILLSAP,  Deputy  United 
States  Marshal  for  the  Third  Division  of  the 
Territory  of  Alaska, 

Defendants. 
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Depositions  [of  W.  C.  Prater  et  al.]. 

BE  IT  REMEMBERED  that,  pursuant  to  the 
Stipulation  hereunto  annexed,  and  on  the  21st  day 
of  January,  1915,  at  Seattle,  in  the  County  of  King, 
State  of  Washington,  before  me,  B.  A.  Northrup,  a 
Notary  Public  in  and  for  the  said  County  of  King, 
personally  appeared  Thomas  Carstens,  W.  C.  Prater, 
Herman  Meyer,  Alex.  Wilson,  and  Henry  Wolf, 
witnesses,  produced  on  behalf  of  the  defendants  in 
the  above-entitled  action,  now  pending  in  the  said 
court,  w^ho,  being  by  me  first  duly  sworn,  were  then 
and  there  examined  and  interrogated  by  Mr.  Thomas 
R.  Lyons,  of  counsel  for  the  defendants,  and  T.  J. 
Donohoe,  of  counsel  for  the  said  plaintiff,  and  testi- 
fied as  follows: 

Mr.  LYONS. — I  will  first  read  the  deposition  of 
Mr.  W.  C,  Prater. 

[Deposition  of  W.  C.  Prater,  for  Defendants.] 

Q.  State  your  name  and  place  of  residence? 

A.  W.  C.  Prater— 1624  Third  West,  Seattle. 

Q.  What  is  your  occupation'? 

A.  I  am  secretary  and  treasurer  of  the  Carstens 
Packing  Company. 

Q.  How  long  have  you  lived  in  the  City  of  Seattle  ? 

A.  About  ten  years. 

Q.  How  long  have  you  been  secretary  and  treas- 
urer of  the  Carstens  Packing  Company? 

A.  About  that  length  of  time — about  eight  or  ten 
years. 

Q.  Are  you  acquainted  with  Thomas  Carstens? 

A.  I  am.     [255—237] 
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Q.  He  is  a  member  of  the  firm  of  Carstens  Packing 
Company? 

A.  Yes,  he  is  president  of  the  company. 
Q.  How  long  has  he  been  president  of  the  Carstens 
Packing  Company?        A.  Since  its  organization. 
Q.  How  long  is  that,  or  do  you  know? 
A.  Incorporated  in  1904. 
Q.  1894  or  1904?        A.  1904. 
Q.  Do  you  know  J.  A.  Fagerberg?        A.  I  do. 
Q.  How  long  have  you  known  him? 
A.  I  have  known  him  since  I  have  been  with  the 
Company,  about  ten  years. 

Q.  Do  you  know  H.  M.  Fagerberg?        A.  I  do  not. 
Q.  Do  you  know  when  J.  A.  Fagerberg  became  in- 
terested in  the  store  at  Chititu,  which  was  owned  by 
the  Nizina  Trading  Company? 
A.  In  August,  1907. 

Q.  Do  you  know  of  your  own  knowledge  under 
what  circumstances  he  became  identified  with  that 
store  ? 

A.  Yes,  Mr.  Alex  Wilson  had  been  in  charge  of 
the  store. 

Q.  For  whom? 

A.  For  the  Nizina  Trading  Company. 
Q.  Who  were  the  owners  of  the  Nizina  Trading 
Company? 

A.  At  what  time.  Judge,  prior  to  1907  ? 
Q.  Yes,  prior  to  1907? 

A.  Mr.  Thomas  Carstens  and  Mr.  Herman  ^leyer 
were  the  stockholders  at  that  time. 

Q.  Do  you  know  what  the  Nizina  Trading  Com- 
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pany  had  at  that  point — at  Chititu? 

A.  It  had  a  large  stock  of  goods.     [256 — 238] 

Q.  Goods,  wares  and  merchandise?        A.  Yes. 

Q.  Do  you  know  what  arrangements  were  made 
between  J.  A.  Fagerberg  and  the  Nizina  Trading 
Company  with  reference  to  that  store  and  all  the 
merchandise  contained  therein  ? 

A.  The  arrangements  were  that  it  was  to  be  turned 
over  to  him  by  Herman  Meyer;  my  understanding 
is  that  the  store  was  turned  over  to  Fagerberg  under 
the  same  terms  and  arrangements  that  Wilson  had 
previously  had  charge. 

Q.  What  were  these  arrangements'? 

A.  Those  arrangements  were  that  he  was  to  have 
the  equivalent  to  $1,500.00  per  year  for  carrying  on 
the  store. 

Q.  Do  you  know  whether  or  not  the  Nizina  Trad- 
ing Company,  in  August,  1907,  made  an  actual  trans- 
fer of  the  store  and  the  merchandise  contained 
therein,  to  J.  A.  Fagerberg? 

A.  It  was  inventoried  on  August  12, 1907,  by  Alex 
Wilson  and  H.  M.  Fagerberg. 

Q.  Do  you  know^  whether  or  not  after  that  inven- 
tory was  made,  there  was  a  bill  of  sale  made  by  the 
Nizina  Trading  Company  to  J.  A.  Fagerberg? 

A.  There  was,  later  on. 

Q.  Do  you  know  of  your  own  knowledge  whether 
or  not  the  bill  of  sale  was  intended  to  convey  to  him 
an  ownership  or  merely  to  transfer  the  legal  title 
to  him  so  that  he  could  operate  the  store  as  his  own? 

A.  Just  for  the  purpose  of  him  operating  the  store, 
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and  so  as  to  change  the  name  of  the  store  in  the  eyes 

of  the  public. 

Q.  Did  you  ever  induce  or  attempt  to  induce  J.  A. 
Fagerberg  to  acquire  the  store? 

A.  I  never  did.  [257—239] 

Q.  Did  you  ever  have  any  conversation  with  him 
about  the  purchase  of  that  store  ? 

A.  Not  until  after  he  had  taken  possession. 

Q.  That  store  is  situated  where — at  Chititu  ? 

A.  I  really  cannot  say,  as  I  have  never  been  on  the 
ground. 

Mr.  DONOHOE.— We  admit  that  it  is  situated  at 
Chititu,  the  Territory  of  Alaska. 

Q.  Now,  in  July  of  1913  did  you  have  any  conver- 
sation Avith  J.  A.  Fagerberg  with  reference  to  that 
store  and  the  roadhouse  at  Blackburn?        A.  I  did. 

Q.  Where  did  you  have  that  conversation  ? 

A.  At  our  office  in  Seattle. 

Q.  What  do  you  mean  by  '^our"  office? 

A.  The  office  of  the  Carstens  Packing  Company. 

Q.  Who  were  present  at  that  conversation? 

A.  Myself  and  J.  A.  Fagerberg. 

Q.  State  the  conversation  you  had  with  him  at 
that  time  ? 

Plaintiff  objects  to  this  question  as  it  in  no  way 
tends  to  bind  H.  M.  Fagerberg,  it  being  shown  that 
he  was  not  present,  and  no  authority  shown  to  J.  A. 
Fagerberg  to  in  any  manner  bind  him. 

By  the  COURT. — The  objection  will  be  overruled 
and  plaintiff  allowed  an  exception. 

A.  He  came  to  our  office  and  said  he  wanted  to  give 
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a  bill  of  sale  on  all  of  his  property  in  Alaska  to  me, 

and  wanted  to  do  it  quick. 

Q.  To  whom? 

A.  To  me  personally.  He  wanted  I  should  hold 
the  title  until  he  got  setttled  wih  his  wife;  he  was 
afraid  his  wife  would  attach  it  or  start  some  proceed- 
ings and  tie  it  up.  I  told  him  that  [258 — 240]  he 
did  not  owe  me  anything  and  I  could  not  legally  hold 
it,  and  I  would  not  accept  it,  as  it  would  only  get  us 
into  litigation,  and  would  not  be  binding  anyway,  and 
I  suggested  that  he  owed  Mr.  Carstens,  and  to  give 
the  bill  of  sale  to  Thomas  Carstens.  He  hesitated  a 
while  and  then  decided  to  give  the  bill  of  sale  to 
Thomas  Carstens.  Mr.  Wilt  is  our  attorney  and 
generally  looks  after  such  matters  for  us;  he  is  em- 
ployed exclusively  for  the  company,  and  he  was  at 
that  time  in  the  east,  and  would  be  back  on  the  17th, 
and  I  asked  Fagerberg  to  delay  the  matter  for  a 
couple  of  days  until  Mr.  Wilt  returned  and  could  fix 
it  up  for  us  without  going  to  another  attorney.  He 
said  he  w^ould,  so  he  went  away  and  Mr.  Wilt  re- 
turned in  a  few  days,  and  I  called  him  up  and  called 
his  attention  to  the  matter,  and  he  said  we  would 
have  to  get  in  touch  with  Fagerberg  and  get  that  bill 
of  sale  right  away,  so  I  made  an  effort  to  locate  him 
and  found  he  had  left  the  city. 

Q.  Fagerberg  had  left  the  city  ? 

A.  Yes.  He  was  dodging  his  wife,  expecting  her  to 
have  him  arrested  at  any  time  for  defaulting  in  his 
payment  of  alimony  and  put  him  in  jail,  and  he  had 
hid  at  La  Conner,  and  Mr.  Wilt  made  a  trip  up  there 
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and  spent  a  day  there,  but  failed  to  catch  him;  he 
dodged  him ;  he  got  wind  of  some  one  looking  for  him 
and  he  skipped  and  Wilt  came  back  to  Seattle  and 
took  the  matter  up  ^yith  Mr.  Custer,  his  brother-in- 
law. 

Mr.  DONOHOE. — I  understood  the  question  to 
ask  for  a  conversation  that  took  place  at  a  certain 
time.  I  object  to  this  answer  as  not  responsive  to 
the  question. 

By  the  COURT. — It  goes  a  little  perhaps  beyond 
a  strict  response,  but  it  may  stand.  Objection  over- 
ruled ;  plaintiff  allowed  an  exception. 

Q.  You  have  stated,  have  you,  all  of  the  conversa- 
tion that  you  had  [259^ — 241]  with  Mr.  Fagerberg 
the  first  time  with  reference  to  his  desire  to  transfer 
all  his  property  in  Alaska  to  you"? 

A.  Yes,  that  was  the  substance  of  the  conversation, 
— I  was  getting  to  it. 

Q.  That  conversation  w^as  held  on  what  date  and 
w^here  1 

A.  On  July  15th,  in  the  office  of  Carstens  Packing 
Company. 

Q.  Did  you  have  any  other  conversation  with  Mr. 
Fagerberg  relative  to  this  same  matter  '^ 

A.  Not  that  day. 

Q.  That  day  or  any  succeeding  day  ?  > 

A.  If  I  can  go  on  where  I  left  off — 

Objection  withdrawn. 

A.  Mr.  Custer  got  in  touch  with  Mr.  Fagerberg, 
and  he  objected  to  meeting  Mr.  Wilt,  but  was  willing 
to  meet  me  and  Mr.  Custer  and  named  Everett  as  the 
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place  to  meet,  so  we  met  him  the  following  day  at 
Everett — I  don't  remember  what  hotel,  some  hotel 
in  Everett,  and  we  went  over  this  matter  of  the  bill 
of  sale,  and  Fagerberg  stated  that  he  had  already 
given  a  bill  of  sale  to  his  brother,  Harry  Fagerberg. 

Q.  Did  he  state  when  he  had  given  that  bill  of  sale 
to  Harry  ?        A.  Yes. 

Q.  Harry  is  H.  M.  Fagerberg,  is  he  not  ^ 

A.  Yes. 

Q.  Did  he  state  why  he  had  given  that  bill  of  sale 
to  his  brother  ? 

A.  He  told  us  that  he  had  given  the  bill  of  sale  to 
his  brother,  and  I  asked  him  if  it  would  not  be  possi- 
ble for  him  to  get  it  transferred  or  get  Harry  to  give 
it  to  Carstens,  and  he  said  he  could  get  it  by  going 
back  to  Alaska,  and  I  suggested  that  he  and  Mr.  Cus- 
ter go  to  Tacoma  with  me  and  get  Mr.  Carstens  and 
Mr.  Wilt,  and  try  to  get  the  matter  straightened  out. 
He  [260 — 242]  objected  to  going  to  Tacoma,  say- 
ing the  reason  w^as  that  he  was  afraid  to  go  through 
Seattle,  for  fear  he  would  be  arrested,  and  I  con- 
vinced him  that  Seattle  was  such  a  big  place  that  he 
would  be  able  to  get  through  without  much  difficulty, 
so  he  came  along,  and  we  went  to  Tacoma  and  took 
the  matter  up  with  Mr.  Carstens ;  and  the  matter  of 
sending  Mr.  Custer  to  Alaska  was  brought  up;  as  Mr. 
Custer  is  an  attorney  and  some  legal  matters  might 
come  up — some  legal  points  to  settle — 

Q.  Who  was  present  at  that  conversation  *? 

A.  Mr.  Wilt,  Mr.  Custer,  Mr.  Carstens,  Mr.  Fager- 
berg and  myself. 
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A.  — And  Mr.  Carstens  asked  Mr.  Custer  what  he 
would  go  for,  and  he  said  $250.00  per  month  and  his 
expenses,  and  they  talked  along  for  a  while,  and  then 
Mr.  Carstens  said  that  Fagerberg  should  furnish  an 
inventory,  and  he  said  he  had  an  inventory  in  his 
house  in  Seattle,  and  Mr.  Carstens  said  he  would  like 
to  see  it,  and  we  would  go  to  Seattle  that  night  and 
he  and  Custer  would  go  back  to  Tacoma  the  next  day 
and  decide  on  the  steps  to  take,  so  we  came  to  Seattle 
that  night  and  Fagerberg  and  Custer  went  back  to 
Tacoma  the  next  day,  and  settled  on  sending  Fager- 
berg. 

Q.  J.  A.  Fagerberg? 

A.  Yes.  Mr.  Carstens  sent  me  a  note  to  purchase 
Fagerberg 's  transportation  on  a  certain  boat  that 
was  to  leave  that  night,  and  I  bought  and  paid  for  his 
ticket,  and  at  about  eight  o'clock  that  night — the  boat 
was  to  leave  at  nine — he  called  me  up.  I  was  at  the 
Rainier  Club,  and  he  said  he  was  afraid  to  go  to 
Alaska  unless  we  would  agree  to  pay  his  back  ali- 
mony in  case  they  arrested  him  up  there  and  he 
would  have  to  pay  or  go  to  jail.  I  told  him  that  was 
a  matter  Mr.  Carstens  would  have  to  settle,  for  him 
to  go  to  our  office  in  Seatttle,  522-4  First  South,  and 
we  had  a  private  line  to  Tacoma,  and  call  up  Mr. 
Carstens  from  there,  and  he  would  give  him  an  an- 
swer on  that  [261 — 243]  question.  The  next  day 
the  ticket  was  returned. 

Q.  What  ticket  do  you  mean  ? 

A.  The  ticket  for  his  transportation  to  Cordova. 

Q.  When  was  that  ? 
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A.  I  could  not  say  just  what  month  it  was  in,  it 
was  after  the  15th  of  July,  but  how  many  days  I 
could  not  say  without  consulting  the  books — they  will 
probably  show  when  the  check  was  issued. 

Q.  In  that  conversation  between  you,  Fagerberg, 
Wilt,  Carstens  and  Custer,  at  Tacoma,  did  Fagerberg 
say  anything  with  reference  to  why  he  executed  a  bill 
of  sale  conveying  all  of  his  property  in  Alaska  to  H. 
M.  Fagerberg? 

Objcted  to  by  plaintiff  on  the  ground  that  the  ques- 
tion is  leading.  The  question  should  be  to  state  the 
whole  conversation.     Question  withdrawn. 

Q.  State  whether  or  not  there  was  anything  said 
by  Fagerberg  at  that  time  in  Tacoma,  with  reference 
to  why  he  executed  the  bill  of  sale  to  Harry  or  H.  M. 
Fagerberg,  in  w^hich  he  conveyed  all  his  property  in 
Alaska  to  him? 

Plaintiff  makes  same  objection  as  to  previous  ques- 
tion. Objection  overruled.  Plaintiff  allowed  an 
exception. 

A.  He  stated  that  the  bill  of  sale  was  made  to  his 
brother  for  the  sole  purpose  of  keeping  his  wife  from 
getting  hold  of  the  property. 

Q.  When  he  stated  that  he  would  go  to  Alaska  for 
the  purpose  of  getting  H.  M.  Fagerberg  to  transfer 
all  of  the  property  covered  by  that  bill  of  sale  to  the 
Carstens  Packing  Co.  or  to  Thomas  Carstens,  what 
did  he  say  with  reference  to  whether  or  not  he  could 
accomplish  that  purpose  ? 

A.  He  stated  that  he  was  positive  he  could  get  the 
transfer  made.     [262 — 244] 
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Q.  Did  you  see  J.  A.  Fagerberg  in  1911  when  he 
was  in  Seattle  ?        A.  Yes. 

Q.  What  time  was  that  ? 

A.  It  was — I  think  it  was  along  in  February,  1911. 

Q.  Did  you  have  any  conversation  with  him  at  that 
time  with  reference  to  the  store  at  Chititu  ? 

A.  I  did. 

Q.  What  was  that  conversation  ? 

A.  He  came  to  the  office  and  said  he  was  not  satis- 
fied with  the  conditions  in  the  way  he  was  operating 
there,  and  he  did  not  think  it  was  satisfactorv  to  the 
company. 

Q.  To  what  company? 

A.  The  Carstens  Packing  Company,  or  Thomas 
Carstens.  He  w^ould  like  to  know  where  he  stood  as 
to  the  Nizina  store,  so  he  would  be  in  a  position  to 
handle  it  as  he  ought.  I  asked  him  if  he  did  not  want 
to  buy  the  store ;  he  said  he  would  buy  it,  and  I  asked 
him  what  the  stock  was  worth,  and  he  said  it  was 
probably  worth  more  than  he  would  give  for  it,  and  I 
asked  him  what  he  would  give,  and  he  said  $10,000.00, 
but  we  would  have  to  trust  him  for  it.  I  immedi- 
ately called  up  Mr.  Carstens,  and  he  said  to  have  Mr. 
Fagerberg  come  to  Tacoma,  and  he  went  to  Tacoma 
the  next  day.  What  they  did  I  really  could  not  say, 
as  I  was  not  present. 

Q.  Do  you  know  whether  or  not  he  ever  paid  Mr. 
Carstens  anything,  or  paid  the  Carstens  Packing 
Company  anything,  for  the  Chititu  store  that  was  de- 
livered to  him  in  1907  ? 

Plaintiff  objects  to  this  question  on  the  ground 
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that  it  is  not  Avithin  the  issues  joined  in  this  suit,  and 
not  binding  on  the  plaintiff,  and  incompetent,  irrele- 
vant and  immaterial.  Objection  overruled.  Plain- 
tiif  allowed  an  exception.     [263 — 245] 

A.  Not  one  cent. 

Q.  I  hand  you  what  purports  to  be  a  statement  of 
account  for  the  J.  A.  Fagerberg  store  at  McCarthy, 
Alaska,  from  the  Carstens  Packing  Company,  and 
would  ask  you  to  examine  it  and  state  what  it  is. 

A.  It  is  a  statement  of  account  against  J.  A. 
Fagerberg. 

Q.  State  whether  or  not  that  account  is  a  correct 
statement  of  the  account  between  Fagerberg  and  the 
Carstens  Packing  Company  for  the  time  therein 
stated,  to  wit,  from  March  10th,  1914,  to  May  1st, 
1914,  inclusive. 

A.  It  is,  to  the  best  of  my  knowledge. 

Q.  Has  any  part  of  it  been  paid  ?        A.  No. 

Q.  The  whole  amount  named  therein  is  now  due 
from  Fagerberg  to  the  Carstens  Packing  Company  ? 

A.  It  is. 

Q.  What  amount  is  shown  to  be  due  by  that  state- 
ment from  Fagerberg  to  the  Carstens  Packing  Com- 
pany?       A.  $4,022.75. 

Defendants  offer  statement  in  evidence,  marked 
exhibit  ^  ^  A. "  Objected  to  by  plaintiff  as  not  binding 
on  the  plaintiff  in  this  action,  as  no  evidence  shows 
that  the  plantiff  herein  is  in  any  way  responsible  for 
the  bill  of  goods  set  out  in  the  statement  offered. 

By  the  COURT.— It  is  not  claimed  by  the  plaintiff 
here  that  it  was  property  assigned  to  him  % 
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Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

Exhibit  ^^A,"  attached  to  the  deposition,  reads  as 
follows: 

[Exhibit  **A''  to  Deposition  of  W.  C.  Prater.] 

Mr.  J.  A.  Fagerberg, 
McCarthy,  Alaska. 
Debtor  to 
CAESTENS    PACKING    COMPANY, 
Tacoma,  Wash.     [264r— 246]     July,  1914. 

1914. 

March  10.     Draft  for  freight  paid  at  Ta- 
coma    1506 . 15 

March  19.    Merchandise  from  West  Coast 

Gro.  Co.,  Tacoma 225.32 

March  19.     Merchandise      from      Tacoma 

Grocery  Co.,  Tacoma 234.23 

March  19.     Merchandise    from    Northwest 

Gro.  Co., 131.18 

March  19.     Freight  from  Tacoma  to  Mc- 
Carthy      276.23 

March  19.     5%  Buying  charge  Tacoma 29.54 

March  10.     Meat  &  Provisions  from  C.  P. 

Co.  from  Seattle 324.20 

March  20.     Meat  &  Provisions  from  C.  P. 

Co.  from  Seattle 576.03 

March  21.     Freight    paid    on    Meat,    etc., 

from  Seattle  119.59 

Apr.     17.     Meat     received     from     L.     A. 

Brown  agt.  C.  P.  Co 198 .  78 
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Apr.      17.     Freight  paid  on  shipment  Apr. 

17  from  Seattle 67.60 

May        6.     Meat  &  Provisions  reed,  from 

L.  A.  Brown,  agt.  for  C.  P. 

Co 240.45 

May      29.     Meat  &  Provisions  reed,  from 

L.  A.  Brown,  agt.  for  C.  P. 

Co 127.94 

June     12.     Meat  &  Provisions  reed,  from 

L.  A.  Brown,  agt.  for  C.  P. 

Co 78.74 

May       1.     Oil,  Flour  &  Cheese  reed,  from 

L.  A.  Brown,  agt.  for  C.  P. 
Co 34.99 


4170.97 
CREDITS. 
Apr.    20.    Paid  to  Seattle  House  C.  P.  Co.     105 .  00 
By  cash  to  L.  A.  Brown,  Agent .       25 .  00 
May        1.     By   7   slabs  bacon  74  3/8   at 

241/2^  per  lb 18.22 


4022.75 
This  statement  made  by  Mr.  Wilt  and  accepted  by 
Mr.  Fagerberg. 

Q.  When  you  sent  the  bill  of  goods  described  in 
that  statement  to  Fagerberg,  did  you  know  whether 
or  not  H.  M.  Fagerberg  and  J.  A.  Fagerberg  were 
partners'?        A.  I  understood  they  were. 

Plaintiff  moves  to  strike  this  answer,  as  calling  for 
a  conclusion  of  the  witness,  and  not  stating  a  fact. 
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Bv  the  COURT. — I  think  the  answer  should  be 
stricken  out. 

Defendants  allowed  an  exception  to  the  ruling. 

Q.  Well,  did  you  have  any  evidence  or  have  you 
learned  since  of  any  facts  which  lead  you  to  believe 
that  they  were  partners  during  all  of  the  time  that 
J.  A.  Fagerberg  was  in  business  at  Chititu  and 
Blackwell? 

Plaintiff  objects  to  this  question  on  the  ground 
that  an  answer  in  the  affirmative  w^ould  be  a  positive 
and  complete  contradiction  to  defendants'  answer  in 
w^hich  it  is  set  out  that  Carstens  Packing  Company 
had  no  knowledge  of  the  alleged  copartnership  [265 
— 247]  existing  between  J.  A.  and  H.  M.  Fagerberg 
until  some  time  subsequent  to  the  31st  day  of  July, 
1914. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

Q.  Answer  the  question  if  you  can. 

A.  I  answered  it — that  personally  I  understood 
they  were  working  together. 

Plaintiff  moves  to  strike  as  stating  a  conclusion  of 
the  witness  and  not  a  fact. 

Motion  sustained — answer  stricken.  Defendants 
allowed  an  exception  to  the  ruling. 

Q.  Why  was  it  that  you  billed  the  goods  to  J.  A. 
Fagerberg  and  not  Fagerberg  Brothers? 

A.  Simply  because  the  account  was  started  that 
way  years  ago,  and  was  never  changed. 

Q.  Did  J.  A.  Fagerberg  state  to  you  at  the  time 
that  the  Nizina  Trading  Company  was  turned  over 
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to  him,  as  follows :  *^I  will  take  hold  of  the  store  as 
a  personal  favor  for  you,  and  see  what  I  can  do  with 
it,  but  I  won't  guarantee  that  I  can  bring  you  one  red 
cent  out  of  this  stock ;  I  will  not  be  responsible  my- 
self."  Did  he  ever  make  such  a  statement  to  you,  or 
its  substance  ? 

A.  Nothing  w^hatever,  as  I  had  nothing  whatever 
to  do  with  the  turning  over  of  the  stock. 

Q.  When  J.  A.  Fagerberg  had  the  conversation 
with  you  on  the  15th  day  of  July,  1913,  with  refer- 
ence to  the  transfer  of  his  property  in  Alaska  to  you, 
did  he  state,  ^^I  want  you  to  take  care  of  Harry  and 
I  will  give  you  a  bill  of  sale  for  the  works  up  there," 
and  you  said  *^ Nothing  doing,"  to  which  he  said,  ^^AU 
right,  I  will  give  it  to  Harry  then,  and  that  settles 
it"? 

Plaintiff  objects  to  this  question  on  the  ground 
that  it  is  leading,  and  on  the  further  ground  that  it  is 
in  no  way  binding  [266 — 248]  upon  the  plaintiff 
in  this  case,  and  third,  that  the  testimony  from  which 
counsel  is  reading  is  not  testimony  in  this  case,  and 
therefore  cannot  be  used  for  impeaching  witness. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

A.  He  made  no  such  statement. 

Q.  Did  he  say  anything  at  that  time  about  your 
protecting  Harry  in  any  way  in  connection  with  the 
issuance  of  the  bill  of  sale  to  you  ? 

A.  No,  sir,  he  did  not. 

Q.  Is  there  anything  else  you  desire  to  state  with 
reference  to  this  matter  at  this  time,  Mr.  Prater  ? 
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A.  I  cannot  recall  anything  just  now. 

Plaintiff  moves  to  strike  the  entire  testimony  of 
this  witness  as  incompetent,  irrelevant  and  imma- 
terial, and  has  not  force  in  any  way  to  bind  the  plain- 
tiff in  this  action. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

Cross-examination. 
(By  T.  J.  DONOHOE,  Attorney  for  Plaintiff.) 

Q.  Mr.  Prater,  when  did  you  first  become  ac- 
quainted with  J.  A.  Fagerberg  ? 

A.  About  ten  years  ago,  or  something  like  that. 

Q.  Have  you  at  any  time  met  the  plaintiff  in  this 
action,  H.  M.  Fagerberg? 

A.  Not  to  my  knowledge. 

Q.  You  never  had  any  conversation  with  him  at 
any  time  in  regard  to  the  business  out  of  which  this 
suit  has  grown  I 

A.  I  have  never  met  him,  therefore  have  had  no 
such  conversation. 

Q.  How  was  this  account  carried  on  the  books  of 
the  Carstens  Packing  Company? 

A.  J.  A.  Fagerberg.     [267—249] 

Q.  How  were  the  various  goods  shipped — in  whose 
name  ?        A.  His  name. 

Q.  J.  A.  Fagerberg's  name?        A.  Yes. 

Q.  In  February,  1913,  the  Carstens  Packing  Com- 
pany commenced  a  suit  against  J.  A.  Fagerberg  in 
King  County,  Washington,  and  recovered  a  judg- 
ment against  him  for  $2600.00,  did  it  not? 

A.  Yes,  sir. 
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Q.  That  suit  was  brought  in  the  name  of  J.  A. 
Fagerberg?        A.  Yes. 

Q.  Individually;  H.  M.  Fagerberg  of  Fagerberg 
Brothers  did  not  appear  in  the  suit  %        A.  No,  sir. 

Q.  When  was  that  stock  of  goods  taken  over  from 
the  Carstens  Packing  Company  by  J.  A.  Fagerberg — 
the  stock  of  goods  at  Chititu  ? 

A.  August  12,  1907,  it  was  inventoried. 

Q.  That  is  the  time  he  took  possession  of  it,  so  far 
as  you  know  ? 

A.  I  have  never  been  in  that  section  of  Alaska.  It 
is  the  time  so  far  as  I  know. 

Q.  Is  it  not  a  fact  that  when  Fagerberg  took  over 
that  stock  of  goods — J.  A.  Fagerberg — that  he  was 
authorized  to  do  the  best  he  could  with  the  store,  and 
there  was  no  set  figure  as  to  the  division  of  the  prof- 
its, if  there  w^as  any,  between  the  Carstens  Packing 
Company  and  J.  A.  Fagerberg  ? 

A.  He  never  had  any  such  instructions  from  me. 

Q.  Did  he  do  all  the  business  with  you  ? 

A.  With  me  or  Mr.  Carstens  or  Mr.  Meyer. 

Q.  Herman  Meyer? 

A.  Yes — or  with  Mr.  Eines.  He  w^as  our  auditor 
at  that  time. 

Q.  What  w^ere  the  terms,  so  far  as  you  know,  under 
w^hich  J.  A.  Fagerberg  took  over  the  store  at  Chititu  1 
[268—250] 

A.  Now,  my  understanding  was  that  he  took  over 
the  store  under  the  same  terms  as  Alex.  Wilson, 
w^hom  he  succeeded,  had  it. 

Q.  But  that  does  not  give  us  any  information. 
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What  were  the  terms  he  took  it  over  on — under  what 

terms  did  Mr.  Wilson  have  it  ? 

A.  Mr.  Wilson  was  to  get  a  salary  of  $1,500.00  a 
year,  and  he  was  to  sell  the  goods  and  report  to  us. 

Q.  How  often  was  he  to  report? 

A.  As  often  as  was  convenient ;  he  usually  reported 
every  six  months,  or  about  that. 

Q.  You  w^ere  with  the  Carstens  Packing  Company 
during  the  year  ending  July  or  August,  1907  ? 

A.  Yes. 

,Q.  Mr.  Wilson  reported  to  you  during  that  year, 
in  August,  1907? 

A.  He  turned  the  goods  over  on  August  12th. 

Q.  Did  he  report  for  the  year  ending  August  12, 
1907?        A.  As  soon  as  he  got  out  he  reported. 

Q.  Is  it  not  a  fact  that  Mr.  Wilson  decided  that  he 
could  not  take  in  money  enough  out  of  that  store  to 
pay  his  salary? 

A.  I  could  not  say  as  to  that;  but  Mr.  Wilson  is 
here  and  can  testify  himself. 

Q.  You,  as  treasurer  of  the  Carstens  Company, 
do  you  not  know  that  you  had  to  issue  a  check  to 
pay  Wilson's  salary  or  a  part  of  it,  at  that  time? 

Defendants  object  to  any  testimony  concerning 
w^hat  Mr.  Wilson  made  out  of  the  business,  as  incom- 
petent, irrelevant  and  immaterial  and  not  cross-ex- 
amination. 

Objection  overruled.  Defendants  allowed  an  ex- 
ception. 

A.  I  have  no  recollection  of  issuing  such  a  chock. 

Q.  Now,  w^hen  did  Mr.  Fagerberg  make  the  first 
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report  to  your  company?     [269 — 251] 

A.  He  never  reported  in  writing. 

Q.  When  did  he  make  his  first  report? 

A.  The  first  time  he  was  out. 

Q.  Did  he  report  to  you? 

A.  He  talked  the  matter  over  with  me,  Mr. 
Carstens  and  Mr.  Rines ;  he  did  most  of  the  business 
as  to  the  account — he  talked  with  Mr.  Rines,  the 
auditor. 

Q.  Where  is  Mr.  Rines  now  ? 

A.  He  is  up  in  Victoria. 

Q.  And  he  continued  from  August  12,  1907,  to 
handle  that  store,  for  how  long? 

A.  I  think  he  is  still  handling  it,  what  there  is  left 
of  it. 

Q.  When  you  obtained  the  judgment  against  J.  A. 
Fagerberg  in  the  spring  of  1913  for  $2,600.00,  was 
that  a  complete  settlement  of  what  J.  A.  Fagerberg  at 
Ihat  time  owed  the  Carstens  Packing  Company  ? 

A.  That  is  what  he  owed  the  Carstens  Packing 
Company.  The  Nizina  Trading  Company  was  a 
separate  corporation,  but  I  think  they  allowed  the 
corporation  to  die  a  natural  death;  it  was  not  the 
property  of  the  Carstens  Packing  Company,  but  of 
Thomas  Carstens. 

Q.  But  I  understand  that  this  business  the  Nizina 
Trading  Company  had — or  Carstens  and  Meyer — 
was  never  the  property  of  the  Carstens  Packing 
Company  ? 

A.  It  belonged  to  Carstens  and  Meyer,  but  I  think 
Meyer  turned  it  all  over  to  Carstens.     I  would  say  in 
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regard  to  that  judgment,  that  the  suit  was  brought  at 
the  request  of  Mr.  Fagerberg,  for  the  purpose  of  try- 
ing to  set  aside  a  deed  to  a  piece  of  property  he  had 
deeded  to  his  wife,  in  Seattle,  deeded  to  her  to  defeat 
his  creditors. 

Q.  To  begin  back  again,  Mr.  Prater ;  the  Carstens 
Packing  Company,  [270 — 252]  a  corporation,  has 
never  been  the  owner  of  the  store  and  stock  of  goods 
at  Chititu?        A.  It  never  has. 

,Q.  Now,  to  make  that  clear :  the  stock  of  goods  that 
was  turned  over  to  J.  A.  Fagerberg  on  August  12th, 
1907,  was  not  then  and  never  has  been  the  property 
of  the  Carstens  Packing  Company  ? 

A.  No,  sir,  but  it  owed  the  Carstens  Packing  Com- 
pany more  than  the  stock  of  goods  was  worth. 

Plaintiff  at  this  time  moves  to  strike  all  the  testi- 
mony regarding  the  stock  of  goods  at  Chititu  Creek, 
and  the  turning  over  of  it  to  J.  A.  Fagerberg,  on  the 
ground  that  the  Carstens  Packing  Company  has 
never  had  any  ownership  of  these  goods,  and  were 
never  the  owners,  and  were  not  the  parties  who 
turned  the  goods  over  to  J.  A.  Fagerberg. 

Motion  denied.     Plaintiff  allowed  an  exception. 

Q.  Now,  in  the  spring  of  1913,  you  recovered  a 
judgment  against  J.  A.  Fagerberg  for  what — what 
were  these  goods'? 

A.  That  was  for  cattle  furnished  him,  and  $700.00 
cash. 

Q.  By  the  Carstens  Packing  Company? 

A.  Yes. 

Q.  And  the  Cai*stens  Packing  Company  obtained 
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judgment  against  him'?        A.  Yes,  sir. 

Q.  In  the  summer  of  1913  your  company,  Carstens 
Packing  Company,  and  J.  A.  Fagerberg,  had  some 
other  transactions,  did  they  not — regarding  the  pur- 
chase of  a  stock  of  goods  to  be  sent  up  to  Alaska  ? 

A.  In  1913? 

Q.  1913  or  1914.        A.  In  the  spring  of  1914. 

Q.  Now,  that  stock  of  goods  that  you  sent  in  the 
spring  of  1914,  [271—253]  to  J.  A.  Fagerberg, 
amounted  to  something  over  $4,000,  did  it  not  ? 

A.  Yes. 

Q.  Now,  what  were  the  arrangements  under  which 
the  Carstens  Packing  Company  sold  this  stock  of 
goods  to  J.  A.  Fagerberg? 

A.  I  am  not  familiar  with  these  arrangements; 
they  were  between  Mr.  Fagerberg,  Mr.  Carstens  and 
Mr.  Wilt. 

Q.  Do  you  know  anything  of  a  proposition  regard- 
ing the  organization  of  a  corporation  by  Thomas 
Carstens  and  J.  A.  Fagerberg,  to  put  in  a  trading 
station  between  Blackburn  and  the  Shushana  mining 
region  ? 

A.  I  have  no  personal  knowledge  of  it.  I  have 
heard  that  such  an  organization  was  proposed,  but  I 
was  never  present  at  any  conversations  regarding  it. 

Q.  Is  it  not  a  fact  that  the  Carstens  Packing  Com- 
pany, or  yourself,  or  Mr.  Thomas  Carstens,  sent  J. 
A.  Fagerberg  to  Alaska  in  the  fall  of  1913  or  early 
in  1914  to  obtain  from  H.  M.  Fagerberg  a  redeed  of 
bill  of  sale  of  your  property,  to  be  organized  into 
a  corporation,  and  H.  M.  Fagerberg  was  to  receive 
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sfock  to  the  amount  of  $7,000,  for  his  interest  in  the 

business  ? 

A.  I  could  not  say  anything  as  to  such  an  arrange- 
ment. 

Q.  You  know  nothing  at  all  about  that  ?        A.  No. 

Q.  Do  you  know,  or  did  you  learn  through  your 
position  with  the  Carstens  Packing  Company  that  in 
1913  S.  Blum  &  Company  held  a  mortgage  on  all  of 
the  property  that  w^as  turned  over  to  H.  M.  Fager- 
berg ? 

Defendants  object  on  the  ground  that  it  is  incom- 
petent, irrelevant  and  immaterial,  and  not  cross- 
examination. 

Objection  overruled.  Defendants  allowed  an  ex- 
ception. 

A.  I  heard  he  had  some  kind  of  a  claim — I  don't 
think  he  had  a  [272 — 254]  mortgage,  but  the  ar- 
rangement was  that  he  was  to  receive  the  rents 
from  the  roadhouse  to  apply  on  what  Fagerberg  owed 
him.     I  never  heard  he  had  a  mortgage. 

Q.  You  knew  there  was  a  large  indebtedness 
against  this  property  when  Harry  Fagerberg  took  it 
over? 

A.  What  property  do  you  refer  to  ? 

Q.  All  the  property  that  bill  of  saled  and  deeded 
to  Harry  Fagerberg  in  1913? 

A.  I  knew  he  owed  Blum  bv  his  own  statement, 
but  how  much  I  could  not  say. 

Q.  Now,  when  did  you  send  Mr.  Fagerberg  to 
Alaska   for  tlie   purpose  of  getting  him  to  obtain 
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from  H.  M.  Fagerberg  a  reconveyance  of  this  prop- 
erty? 

Q.  We  never  sent  him.  We  arranged  to  send  him, 
but  he  did  not  go. 

Q.  He  never  went  up  there  for  that  purpose  at  all  ? 

A.  Not  to  my  knowledge. 

Q.  To  whom  of  your  company  did  Mr.  Fagerberg 
talk  over  details  ?        A.  Mr.  Wilt  and  Mr.  Carstens. 

Q,  Then  Mr.  J.  A.  Fagerberg  was  mistaken  when 
he  testified  in  his  bankruptcy  proceedings  that  all  his 
conversations  had  with  reference  to  the  business 
transaction  with  Carstens  Packing  Company  was  had 
with  you  ?        A.  Beyond  a  doubt. 

Q.  Did  you  ever  hear  of  a  certain  agreement 
entered  into  on  the  22d  day  of  March,  1914,  between 
J.  A.  Fagerberg  and  H.  M.  Fagerberg  and  Thomas 
Carstens  regarding  the  property  that  was  attached 
last  fall  by  the  Carstens  Packing  Company  ? 

A.  I  know  nothing  of  such  an  agreement. 

Q.  You  knew  nothing  of  that — never  heard  of  it? 

A.  No.     [273—255] 

Q.  When  was  your  last  conversation  with  J.  A. 
Fagerberg  with  reference  to  your  Alaskan  transac- 
tions ? 

A.  My  last  conversation  with  him  was  the  time  he 
called  me  at  the  Rainier  Club  over  the  phone. 

Q.  What  month  and  year  was  that? 

A.  In  July  or  August,  1913. 

Q.  Now,  previous  to  the  sending  of  this  last  bill  of 
goods  amounting  to  something  over  $4,000,  to  J.  A. 
Fagerberg,    the    Carstens    Packing    Company   had 


vs,  H,  M.  Fagerberg,  307 

(Deposition  of  W.  C.  Prater.) 

actual  knowledge,  did  they  not,  that  this  property 
had  been  transferred  to  H.  M.  Fagerberg  by  J.  A. 
Fagerberg  A.  When  was  that  ? 

Q.  Previous  to  sending  this  last  bill  of  goods  sent 
between  March  and  July,  1914 "? 

A.  We  had  his  own  statement  to  that  effect. 

Q.  J.  A.  Fagerberg 's  statement  that  about  a  year 
previous  to  this  time  he  had  transferred  all  his  Al- 
aska property  to  H.  M.  Fagerberg  ?        A.  Yes. 

Q.  Is  it  not  a  fact  that  the  reason  you  did  not  take 
the  bill  of  sale  of  this  property  in  the  spring  of  1913 
from  J.  A.  Fagerberg  was  because  you  knew  that 
Blum  had  a  $6,000  mortgage  on  the  property? 

A.  It  was  simply  for  the  reason  that  J.  A.  Fager- 
berg did  not  owe  me  anything,  and  he  did  owe 
Thomas  Carstens,  and  he  should  be  the  one  to  have 
the  bill  of  sale,  and  he  agreed  to  give  it  to  Mr. 
Carstens. 

Q.  As  trustee  for  the  Carstens  Packing  Company  ? 

A.  To  Mr.  Carstens  personally. 

Q.  He  owed  the  Carstens  Packing  Company,  did 
he  not? 

A.  He  owxd  the  Carstens  Packing  Company  at  that 
time,  and  he  also  owed  for  the  old  Nizina  store  to 
Thomas  Carstens.     [274 — 256] 

Q.  How  do  you  know  he  owed  it  to  Thomas  Car- 
stens— how^  do  you  know  that? 

A.  It  was  the  Nizina  Trading  Company — it  be- 
longed to  that  corporation  and  Thomas  Carstens  and 
Henry  Meyer  were  the  stockholders 

Q.  Which  of  the  officers  of  your  corporation  auth- 
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orized  and  directed  the  bringing  of  the  suit  in  the 
Alaska  Courts  in  the  Third  Division  last  July,  en- 
titled Carstens  Packing  Company  against  J.  A. 
Fagerberg? 

Objected  to  as  irrelevant,  incompetent  and  imma- 
terial and  not  cross-examination. 

Objection  overruled.  Defendants  allowed  an  ex- 
ception. 

A.  That  matter  was  handled  by  Mr.  Wilt,  our  at- 
torney, acting  on  behalf  of  the  company.  I  suppose 
he  got  his  orders  from  Mr.  Carstens. 

Q.  He  got  no  orders  from  you? 

A.  Why,  we  might  have  talked  the  matter  over, 
the  same  as  any  attorney  would  do. 

Q.  And  Fagerberg  Brothers  and  H.  M.  Fagerberg 
were  not  parties  to  that  suit? 

A.  That  I  would  not  say.  The  records  would 
show. 

Witness  excused. 

(Signed)     W.  C.  PRATER. 

By  the  COURT. — Was  there  a  deed  from  Herman 
Meyer  or  Thomas  Carstens  or  the  Nizina  Trading 
Company  to  J.  A.  Fagerberg  in  1907  ? 

Mr.  DONOHOE.— A  bill  of  sale.     [275—257] 

By  the  COURT. — Was  that  introduced  here  in  evi- 
dence ? 

Mr.  DONOHOE.— I  think  so— we  intended  to  in- 
troduce it. 

Q.  (By  the  COURT.)     Was  it  recorded  ? 

Mr.  DIMOND. — ^Yes,  sir;  this  is  a  certified  copy— 
we  will  offer  it  in  evidence  now.     I  think  all  the 
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parties  agree  that  this  bill  of  sale  was  given  at  that 

time. 

The  bill  of  sale  is  admitted  without  objection, 
marked  Plaintiff's  Exhibit  ''I''  and  reads  as  follows: 

Plaintiff^s  Exhibit  *^I'^  [Bill  of  Sale]. 

No.  5667. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  the  Nizina  Trading  Company,  a  corporation 
organized  under  the  laws  of  the  State  of  Washing- 
ton, the  party  of  the  first  part,  for  and  in  considera- 
tion of  the  sum.  of  One  (1)  Dollars  lawful  money  of 
the  United  States  of  America,  to  us  in  hand  paid  by 
J.  A.  Fagerberg  of  Seattle,  Washington,  the  party  of 
the  second  part,  the  receipt  w^hereof  is  hereby 
acknowledged,  does  by  these  presents  grant,  bargain, 
sell  and  convey  until  the  said  party  of  the  second  part 
his  executors,  administrators  and  assigns ; 

All  of  the  property,  goods,  wares  and  merchandise 
in  and  about  its  store  buildings  on  Chititu  Creek, 
Alaska ;  Also  all  of  the  goods,  w^ares  and  merchandise 
stored  at  the  Tonsina  Bridge  Road  House  mth  Jake 
Nafstedt,  Tonsina  post  office,  Alaska. 

All  of  the  above  mentioned  property  now  belonging 
to  and  being  the  property  of  the  first  party. 

TO  HAVE  AND  TO  HOLD  the  same  to  the  said 
party  of  the  second  part,  his  executors,  adminis- 
trators and  assigns,  forever.  And  —  do  —  for  — 
heirs,  executors  and  administrators,  covenant  and 
agree  to  and  with  the  said  party  of  the  second  part, 
his  executors,  administrators  and  assigns,  to  warrant 
and  defend  the  sale  of  the  said  property,  goods  and 
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chattels  hereby  made  unto  the  said  party  of  the  sec- 
ond part,  his  executors,  administrators  and  assigns, 
against  all  and  every  person  and  persons  whomso- 
ever lawfully  claiming  or  to  claim  the  same. 

IN  WITNESS  WHEREOF,  we   have   hereunto 
set  our  hand  and  seal  the  fifth  day  of  June  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  seven. 
NIZINA  TRADING  COMPANY, 
By  HERMAN  MEYER,     (Seal) 
Treasurer  and  Genl.  Manager. 
Signed,    sealed    and    delivered    in    presence    of 

WALTER  CARSTENS, 
W.  C.  PRATER. 
[276—258] 

State  of  Washington, 
County  of  King, — ss. 

On  this  5th  day  of  July,  A.  D.  1907,  before  me, 
personally  appeared  Herman  Meyer,  known  to  me  to 

be  the  treasurer  and  General  manager  of  the 

Corporation  that  executed  the  within  and  foregoing 
instrument  and  acknowledged  the  said  instrument  to 
be  the  free  and  voluntary  act  and  deed  of  said  cor- 
poration for  the  uses  and  purposes  therein  men- 
tioned, and  on  oath  stated  that  he  was  avithorized  to 
execute  said  instrument,  and  that  the  seal  affixed  is 
the  corporate  seal  of  said  corporation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and 
year  first  above  written. 

[Seal]  LEROi?  V.  NEWCOMB, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 
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The  above  instrument  was  filed  for  record  at  10 
o'clock  A.  M.  July  22,  1907. 

JOHN  LYONS, 
U.  S.  Commissioner. 
Mr.  LYONS.— I  will  now  read  the  deposition  of 
Alex  Wilson. 

[Deposition  of  Alex  Wilson,  for  Defendant.] 

Direct  Examination  of  ALEX  WILSON,  Conducted 
by  THOMAS  R.  LYONS,  Attorney  for  De- 
fendants. 

Q.  State  your  name  and  place  of  residence  ? 

A.  Alex  Wilson,  2304  First  Avenue,  Seattle. 

,Q.  Did  you  at  one  time  live  in  Alaska  ? 

A.  Yes,  sir. 

Q.  You  are  acquainted  with  the  Nizina  Trading 
Company?        A.  Yes,  sir. 

Q.  And  with  Thomas  Carstens  and  Herman 
Meyer?        A.  Yes,  sir. 

Q.  Are  you  familiar  with  the  store  that  was  owned 
and  operated  by  the  Nizina  Trading  Company  at 
Chititu,  Alaska  ?        A.  Yes,  sir. 

Q.  What  position  did  you  hold  under  that  com- 
pany at  one  time? 

A.  Well,  I  run  the  store,  general  care  taker,  sales- 
man, and  all  around  man.     [277 — 259] 

Q.  How  long  did  you  serve  in  that  capacity  with 
the  Nizina  Trading  Company? 

Plaintiff  objects  to  any  testimony  being  offered  in 
fliis  case  regarding  the  store  at  Chititu,  Alaska,  for 
the  reason  that  the  secretary  and  treasurer  of  the 
Carstens  Packing  Company  had  admitted  on  the 
stand  that  Carstens  Packing  Company  never  at  any 
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time  had  any  ownership  or  interest  in  the  Chititu, 
Alaska,  store.  Objection  overruled.  Plaintiff  al- 
lowed an  exception. 

A.  About  four  years,  maybe  nearly  five. 
Q.  To  whom  did  you  turn  the  store  over  when  you 
discontinued?        A.  To  H.  M.  Fagerberg. 

Q.  Did  you  and  H.  M.  Fagerberg  take  an  inven- 
tory of  what  was  in  the  store  %        A.  Yes,  sir. 

Q.  Can  you  state  without  referring  to  the  inven- 
tory, what  it  inventoried  at  ? 

A.  No,  because  I  never  looked  at  the  thing  for 
seven  years  until  this  morning. 

Q.  Who  authorized  you  to  turn  the  store  over  to 
H.  M.  Fagerberg  1        A.  Herman  Meyer. 

Q.  Which  one  of  the  Fagerberg  Brothers  did  he 
authorize  you  to  turn  it  over  to  ? 
A.  J.  A.  Fagerberg. 

Q.  Then  how^  did  you  happen  to  turn  it  over  to 
H.  M.  Fagerberg  ? 

A.  He  came  out   there  with   a   note    from  J.  A. 
Fagerberg,  authorizing  me  to  turn  it  over  to  him. 

Q.  When  did  you  turn  over  the  store  and  all  the 
merchandise  contained  therein  to  Fagerberg'? 

A.  It  was  in  August,  but  I  do  not  know  when,  of 
1907. 

Q.  What  arrangements  did  you  have  with  the  Ni- 
zina  Trading  Company  in  regard  to  compensation? 
[278—260] 

A.  $1,500.00  a  year,  $100.00  during  the  winter  and 
$150.00  during  the  sunmier  months. 

Q.  And  you  were  to  account  to  them  for  all  sales 
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and  disbursements  made?        A.  Yes,  sir. 

Q.  To  the  Nizina  Trading  Company? 

A.  Yes,  sir. 

Q.  Now,  along  the  other  articles  of  merchandise 
that  were  in  the  store  when  you  turned  it  over  to 
Fagerberg,  were  there  any  furs  there  ? 

A.  Yes,  sir. 

Q.  Of  what  value  were  they? 

A.  They  were  of  considerable  value  when  I  left 
there ;  furs  were  getting  to  be  very  valuable. 

Q.  What  would  you  say  the  value  of  all  the  furs 
was?        A.  Not  less  than  $4,000.00. 

,Q.  State  what  was  the  opportunity  at  that  time 
to  convert  that  property  into  cash . 

A.  None  whatever,  because  we  could  not  carry 
them  out  of  that  country  at  that  time  of  the  year, 
or  I  would  have  brought  them  out. 

Q.  Do  you  know  whether  or  not  these  furs  were 
brought  out  during  that  winter  and  sold  ? 

A.  I  do  not  know. 

Q.  State  whether  or  not  you  took  any  furs  out  with 
you  from  the  Nizina  Trading  Company  store,  to 
Seattle?        A.  Yes. 

Q.  How  many  ?        A.  A  very  few,  five  or  six. 
Cross-examination  Conducted  by  Mr.  T.  J.  DONO- 

HOE,  Attorney  for  the  Plaintiff .     [279—261] 
(Read  by  Mr.  DIMOND.) 

Q.  You  were  put  in  charge  of  that  store  by  the 
Nizina  Trading  Company,  were  you?         A.  Ye^. 

Q.  You  made  all  reports  to  the  Nizina  Trading 
Company,  did  you  not?        A.  Yes,  to  the  manager. 
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Q.  Herman  Meyer'?        A.  Yes. 

Q.  You  took  the  store  over  in  1904,  the  next  year 
after  the  rush? 

A.  It  was  in  1903  when  the  rush  was,  was  it  not  ? 
I  took  it  in  March,  1904.  I  thought  first  it  was  in 
1903. 

Q.  Now,  this  inventory  that  you  took — all  these 
goods  that  were  inventoried  had  been  in  there  since 
1903,  had  they  not?        A.  Yes. 

Q.  It  is  true,  is  it  not,  that  some  of  them  were  so 
severely  damaged  as  to  be  almost  worthless? 

A.  No.  I  have  a  list  of  all  that  were  damaged 
when  I  turned  the  store  over  to  Mr.  Fagerberg. 

Q.  How  did  you  arrive  at  the  prices  in  that  in- 
ventory ? 

A.  Just  Herman  Meyer's  prices,  the  cost  price, 
and  33%,  on  what  it  cost  to  take  the  goods  in — the 
original  price,  and  25%  to  bring  them  in,  and 
33%  as  profit  in  running  a  general  store,  that  was 
the  basis  we  figured  on. 

Q.  You  put  the  original  price  on  the  goods,  plus 
the  freight  to  Valdez,  plus  25%  transportation  in  to 
Chititu,  plus  33%  profits,  was  that  it? 

A.  Yes,  about  that. 

Q.  Now,  all  of  these  goods  at  that  time  were  four 
or  five  years  old,  were  they  not? 

A.  Some  of  them,  not  all.  We  took  in  quite  a  lot 
of  goods  the  year  I  went  in,  and  the  next  year  Mr. 
Meyer  brought  in  about  $3,000  worth.     [280—262] 

Q.  Were  any  of  these  goods  in  the  list  you  turned 
over  to  Fagerberg — had  you  not  disposed  of  these 
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goods  in  the  meantime  ?        A.  No. 

Q.  How  much  was  left? 

A.  I  could  not  tell  you  that. 

Q.  $500.00  worth'?        A.  Yes. 

Q.  Those  furs  you  speak  of,  they  belonged  to  the 
Nizina  Trading  Company,  did  they  not?        A.  Yes. 

Q.  You  say  your  salary  was  $1,500.00  a  year? 

A.  Yes. 

Q.  And  what  kind  of  a  business  did  you  do  while 
there — a  very  profitable  business? 

A.  That  last  year,  of  course,  was  a  bad  year,  the 
creek  was  a  little  bit  on  the  bum  on  account  of  water 
and  nothing  to  do  that  season,  and  of  course  the  store 
was  not  very  profitable  that  season. 

Q.  Did  you  make  any  profit? 

A.  Not  that  year;  the  season  before  we  made  a  fine 
profit. 

Q.  But  that  year  you  did  not  make  any  profit? 

A.  No,  none  whatever. 

Q.  That  year  there  were  not  many  operators — 
Keman  and  Esterly  were  the  only  developing  opera- 
tors that  year,  were  they  not?        A.  Yes. 

Q.  Do  you  know,  as  a  matter  of  fact,  that  there 
was  no  demand  for  goods  after  Fagerberg  took  the 
store  over? 

Objected  to  by  defendants  as  irrelevant,  incompe- 
tent and  immaterial,  and  not  cross-examination. 

Objection  overruled.  Defendants  allowed  an  ex- 
ception. 

A.  Well,  after  I  left  Estorly  ran  short  of  goods, 
just  during     [281 — 263]     that  time — a  few  davs  be- 
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¥ore  I  left — after  I  had  delivered  the  store  over  to 
Fagerberg,  Esterly  got  short  of  goods,  and  he  had 
to  have  milk  and  other  things  amounting  to  $250.00, 
that  he  sold  at  once. 

Q.  Do  you  think  he  kept  up  that  lick  during  the 
remainder  of  the  season?        A.  I  do  not  know. 

Q.  Xow,  Esterly  and  Kernan  had  been  in  the  habit 
of  taking  up  whatever  outfit  and  provisions  they 
thought  would  last  them  the  season,  had  they  not? 

A.  Yes. 

Q.  You  brought  out  some  of  the  furs  you  speak 
of  and  sold  them  to  make  up  the  balance  of  your 
salary  for  that  year? 

A.  Yes,  to  the  Nizina  Trading  Company. 

Q.  You  did  not  do  business  enough  that  year  to 
make  up  your  salary?        A.  No. 

Q.  And  these  furs  belonged  to  the  Nizina  Trading 
Company  that  you  delivered  to  J.  A.  Fagerberg  ? 

A.  Yes. 

Witness  excused. 

Mr.  LYONS. — I  will  now  read  the  deposition  of 
Thomas  Carstens. 

[Deposition  of  Thomas  Carstens,  for  Defendant.] 
Direct    Examination    of    THOMAS    CARSTENS, 
Conducted  by  THOMAS  E.  LYONS,  Attorney 
for  the  Defendants. 
Q.  State  your  name  and  place  of  residence? 
A.  Thomas  Carstens,  Tacoma,  Washington. 
Q.  What   relation  do  you  bear   to   the   Carstens 
Packing  Company?        A.  I  am  its  president. 

Q.  How  long  have  you  served  in  that  capacity — 
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as  president  of  that  company  ?        A.  For  ten  years. 

[282—264] 

Q.  Now,  are  you  acquainted  with  the  company 
known  as  the  Nizina  Trading  Company?        A.  Yes. 

Q.  You  were  one  of  the  stockholders  in  the  Nizina 
Trading  Company?  (Plaintiff  at  this  time  objects 
to  all  the  testimony  of  this  witness  regarding  the 
Nizina  Trading  Company  or  the  store  at  Chititu 
owned  by  the  Nizina  Trading  Company,  for  the  rea- 
son that  the  Nizina  Trading  Company  is  not  in  any 
w^ay  a  party  to  this  litigation,  as  the  testimony  of 
Mr.  Prater,  one  of  the  witnesses  herein,  shows  that 
the  property  of  the  Nizina  Trading  Company  at 
Chititu  was  never  owned  by  the  Carstens  Packing 
Company.) 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

A.  Yes,  myself  and  Herman  Meyer. 

Q.  Were  you  and  Mr.  Meyer  all  of  the  stockhold- 
ers of  that  company  during  all  of  the  time  of  its 
existence? 

A.  Yes.  I  say  yes,  yet  there  might  have  been 
other  stockholders  holding  one  share,  to  make  the 
company,  I  could  not  say  just  now,  but  Mr.  Meyer 
and  myself  owned  substantially  all  of  the  stock. 

Q.  That  company  owned  the  store  at  Chititu, 
Alaska,  did  it  not?        A.  Yes. 

Q.  What  disposition  did  you  make  of  that  store 
and  the  merchandise  contained  therein? 

A.  I  gave  a  bill  of  sale  to  Al  Fagerherg. 

Q.  That  is  J.  A.  Fagerherg? 
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A.  Yes,  J.  A.  Fagerberg,  about  eight  years  ago. 

Q.  What  arrangements  did  you  make  with  J.  A. 
Fagerberg  at  that  time  ^ 

A.  We  did  not  get  along  well  up  there,  so  I  exe- 
cuted to  him  a  bill  of  sale  without  a  consideration. 
He  was  to  continue  to  run  [28S — 265]  the  store 
and  pay  us  for  the  inventory  as  soon  as  he  was  able. 

Q.  What  arrangements  were  made  with  respect 
to  any  salary  he  was  to  receive,  or  was  he  to  receive 
any? 

A.  There  was  nothing  said  at  that  time  about  it. 
He  and  his  brother  had  been  running  the  store  for 
several  years. 

Plaintiffs  object  to  this  answer  as  not  responsive 
to  the  question,  and  not  binding  on  H.  M.  Fagerberg, 
as  it  is  not  shown  that  he  was  present. 

By  the  COURT. — The  last  part  of  the  answer  may 
be  stricken  out  as  not  responsive  to  the  question. 

Defendants  allowed  an  exception  to  the  ruling. 

Q.  You  say  he  and  his  brother  had  been  running 
the  store — you  mean  H.  M.  Fagerberg? 

A.  Yes,  A.  J.  Fagerberg  and  Harry  Fagerberg. 

Q.  Harry  is  H.  M.  Fagerberg,  is  he  not? 

A.  Yes  I  kept  after  Fagerberg  for  several  years 
to  render  a  settlement  which  he  promised  to  make, 
but  he  never  did,  so  finally,  I  believe  it  was  in  1911, 
or  about  that  time,  I  made  a  settlement  in  which  Fa- 
gerberg and  myself  agreed  on  $10,000.00. 

Q.  That  is,  he  was  to  pay  the  Nizina  Trading 
Company  $10,000.00  for  that  store  and  the  stock  of 
goods  therein  contained  at  Chititu  ? 
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A.  He  was  to  pay  $10,000.00  for  the  stock  of  goods 
in  the  store  at  Chititu,  yes. 

Q.  Did  he  ever  pay  you  that  $10,000.00  or  any  part 
of  iti        A.  Nothing. 

Q.  Did  he  pay  the  Nizina  Trading  Company  or 
any  of  its  officers  any  money  for  the  store  ? 

A.  He  never  did. 

Q.  You  were  also,  you  stated,  president  of  the  Car- 
stens  Packing   Company?        A.  Yes.     [284r— 26G] 

iQ.  You  had  some  dealings  with  J.  A.  Pagerberg 
or  Pagerberg  Brothers  as  president  of  that  company, 
did  you  not? 

A.  Yes — for  about  ten  years  I  have  been  dealing 
with  them. 

Q.  Now,  in  July  of  1913,  did  you  have  any  conver- 
sation with  J.  A.  Pagerberg  with  reference  to  a  cer- 
tain bill  of  sale  that  he  had  made  to  his  brother,  H. 
M.  Pagerberg,  giving  to  the  latter  all  his  property 
in  Alaska?        A.  Yes. 

Q'.  When  and  where  was  such  conversation  had? 

A.  At  Seattle  and  Tacoma. 

Q.  With  reference  to  the  conversation  held  at 
Tacoma,  who  was  present  when  you  had  that  conver- 
sation with  him? 

A.  Mr.  Wilt  and  I  believe  Mr.  Meyer,  and  Mr. 
Pagerberg — J.  A.  Pagerberg. 

Q.  Was  Mr.  Prater  there? 

A.  Not  in  Tacoma — he  was  present  at  several  con- 
versations in  Seattle,  if  I  remember  right. 

Q.  To  refresh  your  memory.  I  would  ask  you  to 
recall  that  Mr.  Prater  brought  or  went  with  Mr. 
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Fagerberg  and  his  brother-in-law,  M.  Custer,  over  to 

your  place  of  business  in  Tacoma  ? 

A.  Yes,  I  remember  now,  he  was  there. 

Q.  You  remember  now  that  Mr.  Prater  was  also 
present  at  that  conversation  you  had  with  Mr.  Fager- 
berg at  Tacoma?        A.  Yes,  I  remember  now. 

Q.  State  the  substance  of  the  conversation  that 
took  place  between  you  and  Mr.  Fagerberg  at  that 
time? 

Plaintiff  objects  to  this  question  at  this  time  for 
the  reason  that  it  is  shown  that  H.  M.  Fagerberg 
was  not  present;  it  is  also  shown  that  J.  A.  Fager- 
berg had  parted  with  his  title  to  the  property  at  the 
date  this  conversation  is  alleged  to  have  taken  [285 
— 267]  place,  and  he  was  therefore  unable  to  bind 
his  vendee  by  any  statements  of  his  own. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

A.  J.  A.  Fagerberg  was  in  trouble — getting  a  di- 
vorce from  his  wife — and  fearing  he  would  lose  out 
he  wanted  to  turn  all  the  property  belonging  to  him 
and  his  brother  over  to  me  for  what  he  owed  me. 
At  the  time  he  first  offered  it  to  Mr.  Prater  Mr. 
Fagerberg  told  me  Mr.  Prater  refused  to  take  the 
bill  of  sale,  and  then  he  turned  the  property  over 
to  his  brother,  H.  M.  Fagerberg,  and  he  thought  his 
brother  would  no  doubt  be  willing  to  turn  the  prop- 
erty back  to  me  if  he  asked  him  to.  We  thought 
of  sending  him  to  Alaska,  and  Mr.  Wilt  would  go 
with  him,  for  the  purpose  of  having  this  property 
turned  back  to  me.     This,  however,  failed. 
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Q.  Did  Mr.  J.  A.  Fagerberg  state  at  that  time  why 
he  had  made  that  conveyance  to  his  brother? 

Objected  to  by  plaintiff  on  the  ground  that  the 
question  is  leading. 

(No  answer  to  the  question.) 

Q.  State  the  reason  he  assigned  for  so  conveying? 

A.  The  reason  he  gave  for  assigning  the  property 
to  his  brother  was  on  account  of  trouble  he  was  hav- 
ing with  his  wife;  at  that  time  he  had  a  divorce  suit 
pending,  and  he  feared  his  wife  would  attach  his 
property  and  he  wanted  to  turn  it  over  to  us,  and  as 
Mr.  Prater  refused  to  take  it,  he  turned  it  over  to 
his  brother. 

Q.  You  say  you  had  another  conversation  with 
him  in  Seattle?        A.  Several  of  them. 

Q.  Who  was  present  at  the  first  conversation  you 
had  with  him  in  Seattle? 

A.  I  think  Mr,  Prater  was  there,  and  I  think  Mr. 
Wilt  was,  as  [286—268]  Mr.  Wilt  is  usually  with 
me  when  we  make  these  settlements. 

Q.  What  conversation  did  you  have  with  Mr.  Fa- 
gerberg at  that  time  ? 

Plaintiff  objects  on  the  ground  that  phiintiff  in 
this  case  is  in  no  w^ay  bound  by  statements  made  by 
J.  A.  Fagerberg  in  this  conversation  because  it  is 
shown  that  H.  M.  Fagerberg  was  not  present,  and 
J.  A.  Fagerberg  had  previously  transferred  this 
property  to  H.  M.  Fagerberg,  and  therefore  cannot 
bind  his  vendee  bv  his  statement. 

Objection  overruled.  Ph\intiff  allowed  an  excep- 
tion. 
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A.  Along  the  same  lines — that  he  wanted  to  turn 
the  property  over  to  me  instead  of  his  brother,  for 
the  reason  that  he  owed  me. 

Q.  Do  you  mean  the  Carstens  Packing  Company 
or  yourself? 

A.  I  mean  the  Carstens  Packing  Company. 

•Q.  At  this  time  J.  A.  Pagerberg  or  Pagerberg 
Brothers  were  indebted  to  you  personally,  as  well 
as  the  Carstens  Packing  Company,  were  they  not? 

A.  Yes. 

Q.  Now,  that  last  conversation  that  he  have  de- 
tailed, in  Seattle,  about  what  time  was  that? 

A.  In  August  of  1914  (should  be  1913^B.  A.  N.). 

Q.  Did  you  have  any  other  conversation  with  him 
subsequent  to  that  time  about  this  matter  ? 

A.  In  Tacoma,  in  the  spring  of  1914. 

Q.  What  was  the  substance  of  that  conversation 
you  had  with  him  in  the  spring  of  1914? 

Same  objecfion  as  last  previously  offered,  is  made 
by  plaintiff. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

A.  He  wanted  to  go  back  to  Alaska  after  he  got 
his  divorce,  wanted  further  credit,  which  I  could  not 
give  him.  Later  on  he  again  asked  me  for  credit, 
which  I  said  I  could  not  give  him,  [287 — 269]  but 
I  then  promised  to  let  him  have  a  couple  of  hundred 
dollars  worth  of  meat.  He  and  his  brother  wanted 
to  run  a  sawmill  and  I  allowed  him  this  shipment  of 
meat,  and  that  is  as  far  as  I  would  go.  Later  on, 
without  any  further  asking  or  writing,  he  drew  on 
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us  for  about  $1,500.00,  freight  on  some  hay  and  grain 
that  was  shipped.  Thinking  it  would  put  the  fellow 
out  pretty  bad  if  I  did  not  pay  it,  I  paid  it,  although 
I  had  not  promised  to  help  him  out  any  further. 
Then  he  follow^ed  this  up  by  sending  several  orders 
down  for  groceries  and  meat,  which  I  also  bought 
for  him  and  paid  for  and  sent  to  him.  In  a  letter 
about  that  time  he  agreed  to  come  down  by  May  1st, 
and  again  July  1st,  to  make  some  sort  of  a  settlement. 
Among  other  things  he  agreed  to,  or  offered  to  start 
a  company  made  up  of  myself,  himself  and  his 
brother,  but  my  answer  was  that  I  w^ould  not  do 
anything,  but  if  he  came  down  I  might  do  something 
along  those  lines;  I  might  do  something  if  he  came 
down,  if  we  could  make  satisfactory  arrangements, 
but  he  never  came.  When  further  orders  came  from 
him  for  groceries  and  meat,  I  sent  them  on  to  a  man 
by  the  name  of  Brown,  whom  I  had  sent  up  there 
in  the  meantime  to  look  after  our  interests.  Some 
of  these  orders  Brown  turned  over  to  Fagerberg; 
some  of  them  he  sold  himself.  And  that  is  about 
the  whole  of  our  transaction. 

Q.  Well,  when  you  paid  the  draft  in  March  of  1914, 
and  shipped  good  wares  and  merchandise  from 
March,  1910  (1914— B.  A.  N.)  to  May,  1910  (1914— 
B.  A.  N.),  did  you  intend  to  send  them  to  J.  A.  Fa- 
gerberg or  to  Fagerberg  Brothers'? 

Plaintiff  objects  to  this  question  as  very,  very  lead- 
ing, and  not  the  best  evidence,  as  the  consignment 
itself  is  the  best  evidence,  as  the  shipping  bill  would 
show  to  whom  they  were  sent.     Objection  overruled. 
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Plaintiff  allowed  an  exception.     [288—270] 

A.  All  the  business  was  done  from  the  conversa- 
tions I  had  with  J.  A.  Fagerberg,  but  it  was  con- 
ducted in  the  name  of  Fagerberg  Brothers,  although 
I  had  never  seen  Harry  Fagerberg. 

Plaintiff  moves  to  strike  this  answer  as  not  respon- 
sive to  the  question. 

Motion  denied.     Plaintiff  allowed  an  exception. 

A.  My  business  had  been  transacted  with  J,  A. 
Fagerberg. 

Q.  State  why  you  billed  the  goods  to  J.  A.  Fager- 
berg, if  you  understood  Fagerberg  Brothers  were 
doing  business  as  partners  ? 

A.  I  done  all  my  business  with  J.  A.  Fagerberg  for 
the  last  ten  years,  not  being  acquainted  with  his 
brother,  so  I  sold  and  billed  everything  to  him. 

Q.  The  Carstens  Packing  Company  has  not  been 
paid  for  any  of  the  goods,  wares  and  merchandise 
that  you  forwarded  to  Fagerberg  Brothers  in  1914'? 

A.  Nothing  has  been  paid  that  I  know  of — there 
may  be  a  small  credit,  I  cannot  state  exactly — there 
may  be  a  couple  of  hundred  dollars. 

Q.  All  the  remainder  of  the  bill  is  unpaid? 

A.  Yes 

Q.  And  the  draft  that  you  paid  in  March,  1910 
(1914— B.  A.  N.),  has  that  been  paid? 

A.  No  part  of  it. 

Q.  Did  Mr.  Fagerberg  have  any  conversation  with 
you  over  the  telephone,  while  he  was  in  Seattle  and 
you  were  in  Tacoma,  with  reference  to  request  he 
made  on  you  to  guarantee  to  pay  any  alimony  his 
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wife  might  collect  from  him  when  he  got  back  to 

Alaska? 

Plaintiff  objects  to  this  question  as  not  belonging 
to  any  of  the  issues  joined  in  this  action,  and  as  in- 
competent, irrelevant  and  immaterial.     [289 — 271] 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

A.  I  remember  some  talk,  but  I  don't  remember 
now  just  what  the  exact  talk  was. 

Q.  To  refresh  your  memory;  do  you  recall  that 
Mr.  Fagerberg  was  to  go  to  Alaska  to  procure  a  re- 
conveyance from  his  brother  of  all  the  property  he 
had  conveyed  to  his  brother,  to  you,  and  that  when 
he  came  to  Seattle,  just  before  leaving  for  Alaska, 
he  called  up  over  long  distance  telephone,  and  re- 
quested that  you  guarantee  to  pay  any  alimony  his 
wife  might  collect  from  him  in  Alaska? 

Plaintiff  objects  to  this  question  as  not  within  the 
issues  of  this  case,  and  cannot  in  any  way  bind  the 
plaintiff  in  this  action. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

A.  I  remember  such  a  telephone  conversation,  but 
I  cannot  give  the  details. 

The  reading  the  direct  examination  being  finished, 
court  took  a  recess  to  2  P.  M. 

AFTERNOON  SESSION. 
Mr.  RITCHIE. — Before  proceeding  further  with 
the  testimony  in  tliis  case,  I  desire  to  ask  leave  to 
amend  the  amended  answer  filed  by  the  defendants. 
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as  per  printed  motion  which  I  have  filed  with  the 

clerk. 

Mr.  DIMOND. — I  object  to  the  proposed  amend- 
ment on  the  ground  that  it  is  improper  and  has  no 
proper  place  in  the  pleadings  and  on  the  second 
ground  that  the  last  clause  in  it  contains  a  conclu- 
sion. It  is  all  in  the  record,  as  Mr.  Ritchie  has  testi- 
fied. 

Mr.  RITCHIE. — This  is  only  done  to  make  the 
pleadings  conform  to  the  proof. 

By  the  COURT. — I  prefer  not  to  pass  on  this  mat- 
ter just  at  present,  but  I  will  do  so  before  the  mat- 
ter is  submitted  to  the  jury.     [290 — 272] 

Mr.  Dimond  reads  the  cross-examination  of 
Thomas  Carstens. 

Cross-examination. 
(Conducted   by   T.    J.    DONOHOE,   Attorney   for 
Plaintiff.) 

Q.  Mr.  Carstens,  that  store  at  Chititu  was  the 
property  of  the  Nizina  Trading  Company,  was  it 
nof?        A.  Yes. 

Q.  And  the  Nizina  Trading  Company  executed  the 
bill  of  sale  of  that  store  that  was  made  to  J.  A.  Pager- 
berg?        A.  Yes. 

Q.  And  J.  A.  Pagerberg  went  into  possession  of 
that  store  under  arrangements  with  the  Nizina  Trad- 
ing Company?        A.  Yes. 

Q.  And  he  was  accountable  to  the  Nizina  Trading 
Company,  was  he  not?        A.  Or  rather  to  me. 

Q.  To  you  personally? 
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A.  Yes.  The  Nizina  Trading  Company  owned  the 
store,  but  owed  me  more  than  the  assets  of  the  com- 
pany. 

Q.  Getting  back  to  the  Nizina  Trading  Company, 

was  it  not  true  that  J.  D.  and  Robert  Blie 

were  at  one  time  connected  with  that  company? 
Were  they  not  in  the  original  organization  of  the 
company  in  1901-2-3,  when  the  company  was  formed  ? 

A.  I  don't  remember  whether  they  were  or  not. 
I  believe  we  sold  them  goods  from  the  store,  for 
which  we  never  were  paid. 

Q.  Now,  you  spoke  of  Fagerberg  going  to  Alaska, 
J.  A.  Fagerberg,  in  1914.  What  was  the  arrange- 
ment between  you  and  him  when  he  went  there  in 
1914? 

A.  There  w^as  no  arrangement  at  all  other  than  I 
agreed  to  let  him  have  as  high  as  $200.00  worth  of 
meat,  which  he  was  to  use  there. 

Q.  Now,  previous  to  going  to  Alaska,  he  had  asked 
you  for  credit?        A.  Yes.     [291—273] 

Q.  How  much  ? 

A.  He  wanted  me  to  help  him,  for  several  thousand 
dollars. 

Q.  And  you  refused  twice  to  let  him  have  credit? 

A.  Yes,  several  times. 

Q.  You  did  agree,  however,  to  let  him  have  about 
$200.00  worth  of  meat?        A.  Yes. 

Q.  Now,  then,  as  I  understand  it,  Fagerberg  made 
two  requests  to  you  for  credit,  and  you  turned  them 
both  down  but  $200.00  worth  of  meat,  and  that  was 
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the  condition  of  the  transaction  when  Fagerberg 

went  to  Alaska  in  1914?        A.  Yes. 

Q.  And  then,  without  any  further  transaction  be- 
tween you,  he  drew  on  you  for  about  $1,500.00,  and 
you  paid  it  ?        A.  Yes. 

,Q.  And  he  sent  you  orders  for  about  $2,800.00 
worth  of  goods,  and  you  furnished  them  to  him,  did 
you?        A.  Yes. 

Q.  And  you  furnished  them  when  that  was  the  con- 
dition of  the  transaction  between  you? 

A.  I  received  a  letter  from  him  saying  he  would 
come  down  about  the  first  of  May  and  arrange  a  set- 
tlement. 

Q.  And  that  was  the  condition  of  the  transaction 
when  you  advanced  him  $1,500  in  cash,  and  sold  him 
between  $2,500  and  $3,000  worth  of  goods? 

A.  Yes. 

Q.  And  he  made  no  arrangements  with  you  for 
forming  a  corporation? 

A.  There  may  have  been  some  talk,  but  I  turned 
them  all  down. 

Q.  Is  it  not  a  fact  that  when  Fagerberg  went  to 
Alaska  you  had  an  arrangement  that  he  was  to  pur- 
chase back  or  get  back  a  transfer  [292 — 274]  of 
the  business  that  stands  in  his  brother's  name,  that 
Al.  Fagerberg  was  to  get  $10,000  worth  of  the  capital 
stock  in  the  corporation  that  was  to  be  formed,  for 
his  time,  and  Harry  Fagerberg  was  to  get  $7,000 
worth  of  the  capital  stock  for  this  business  which  he 
was  to  turn  back,  and  you  were  to  get  the  balance  of 
the  stock? 
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A.  I  believe  that  is  the  proposition  he  made  to  me 
after  he  got  up  there. 

Q.  But  you  had  no  such  arrangement  when  he 
went?        A.  No. 

Q.  You  had  no  arrangement  that  he  was  to  make 
arrangements  with  H.  M.  Fagerberg — that  he  was  to 
get  back  the  property? 

A.  He  made  several  propositions  to  me. 

Q.  And  you  turned  all  of  them  down  ? 

A.  Yes,  until  he  would  come  back  from  Alaska 
with  a  proposition  that  would  suit  me. 

Q.  Now,  notwithstanding  that,  you  advanced  him, 
in  money  and  goods,  about  $4,000  after  he  left  here  ? 

A.  Yes,  that  is  where  I  made  my  mistake.  But  I 
decided  to  help  him  out,  thinking  he  would  appreci- 
ate it  and  pay  me,  but  he  failed  to  even  come  doA^Ti  as 
he  wrote  he  would. 

Q.  On  the  books  of  the  Carstens  Packing  Company 
this  account  was  always  carried  in  the  name  of  J.  A. 
Fagerberg,  was  it  not  ?        A.  Yes. 

Q.  You  had  no  correspondence  with  H.  M.  Fager- 
berg at  all  ? 

A.  No;  he  was  the  working  end  of  the  business 
there  in  Alaska,  and  J.  A.  Fagerberg  came  down 
each  year  and  bought  cattle. 

Q.  How  do  know  that  H.  M.  Fagerberg  was  the 
working  end  of  the  business? 

A.  He  told  me  so  many  times. 

Q.  Who  told  you?     [293—275] 

A.  J.  A.  Fagerberg. 

Q.  A  good  portion  of  this  time  he  was  not  work- 
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ing  for  the   Carstens  Packing  'Company — he   was 
running  the  store  for  the  Nizina  Trading  Company, 
most  of  the  time,  was  he  not? 

A.  Harry  Fagerberg  was  running  the  Chititu 
store  with  Al,  but  nearly  all  of  my  dealings  were 
with  J.  A. 

Q.  When  did  you  first  know  of  the  Fagerberg 
Brothers  as  a  partnership? 

A.  About  ten  years  ago;  all  I  know  is  what  Al 
told  me,  that  his  brother  was  up  there  and  they  were 
working  together. 

Q.  Did  he  say  his  brother  was  a  partner? 

A.  Yes. 

,Q.  And  you  knew  of  this  ten  years  ago  ? 

A.  Yes. 

Q.  During  all  of  these  years  you  knew  that  J.  A. 
Fagerberg  and  H.  M.  Fagerberg  were  partners  in 
Alaska  ?        A.  From  what  J.  A.  told  me. 

Q.  Now,  notwithstanding  that,  you  carried  the  ac- 
count in  the  name  of  J.  A.  Fagerberg? 

A.  Yes,  sir. 

Q.  Notwithstanding  that  you  sued  J.  A.  Fagerberg 
for  an  indebtedness  that  he  owed,  and  secured  a 
judgment?        A.  Yes. 

Q.  And  he  did  not  include  H.  M.  Fagerberg? 

A.  No. 

Q.  And  you  looked  personally  to  J.  A.  for  pay- 
ment?       A.  Yes. 

Q.  And  did  not  look  to  Fagerberg  Brothers,  in 
advancing  this  credit,  but,  knowing  that  Harry 
Fagerberg  was  connected  with  J.  A.  Fagerberg,  the 
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bills  were  made  out  in  the  name  of  J.  A.  Fagerherg, 
and  you  did  not  look  to  H.  M.  Fagerherg  or  the  al- 
leged    [294 — 276]     partnership  for  payment,  but  to 
J.  A.  Fagerherg'?        A.  To  J.  A.  Fagerherg. 

Q.  And  you  never  advanced  any  credit  to  the  al- 
leged partnership  of  Fagerherg  Brothers? 

A.  Yes,  J.  A.  Fagerherg  told  me  his  brother  was 
working  with  him,  keeping  store  with  him,  what  was 
his  was  his  brother's,  and  what  was  his  brother's  was 
his,  they  were  working  together? 

Q.  Notwithstanding  that,  in  July  of  1914  you 
started  a  suit  in  Alaska  entitled  Carstens  Packing 
Company  vs.  J.  A.  Fagerherg,  not  including  H.  M. 
Fagerherg  or  Fagerherg  Brothers? 

A.  My  understanding  was  that  we  were  to  sue 
Fagerherg  Brothers.     Mr.  Wilt  handled  this  matter. 

Q.  Did  you  so  instruct  Mr.  Wilt?        A.  Yes. 

Q.  Was  Mr.  Wilt  in  Alaska  last  year?        A.  Yes. 

Q.  Was  he  there  when  this  suit  was  commenced? 

A.  I  believe  so. 

Q.  Did  he  msike  the  arrangements  for  the  com- 
mencement of  the  suit?        A.  Yes. 

Q.  And  he  has  been  attorney  for  Carstens  Packing 
Company  for  some  years?        A.  For  two  years. 

Q.  That  is  the  only  business  he  attends  to  ? 

A.  Yes. 

Q.  And  you  instructed  him  to  bring  suit  in  the 
name  of  Fagerherg  Brothers?        A.  Yes. 

Q.  Do  you  know  whether  he  did  or  not? 

A.  I  understand  since  that  he  did  not.  I  have 
learned    of    that     [295—277]     lately.     I    did    not 
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know — I  left  it  all  with  him. 

Q.  I  see  the  Carstens  Packing  Company  has  filed 
an  amendment  to  its  answer  in  case  of  H.  M.  Fager- 
herg  vs.  the  United  States  Marshal  of  the  Third  Di- 
vision, in  substance  as  follows :  That  at  the  time  of  the 
commencement  of  said  action  of  Carstens  Packing 
Company  vs.  J.  A.  Fagerberg,  the  plaintiff  in  said 
action  was  not  aware  that  the  plaintiff  herein,  H.  M. 
Fagerberg,  and  the  said  J.  A.  Fagerberg,  were  part- 
ners. How  do  you  explain  that  in  your  Answer,  that 
you  did  not  know  they  were  partners  up  to  July  31, 
1914? 

A.  I  know  I  told  Mr.  Wilt  to  bring  suit  against 
the  brothers,  as  I  stated  before.  .  I  don't  know  why 
he  sued  J.  A.  alone.  Mr.  Wilt  is  not  in  town,  he  is 
in  the  East,  and  I  did  not  know  until  to-day  that  the 
suit  was  brought  in  the  name  of  J.  A.  Fagerberg 
alone. 

Q.  And  when  you  paid  the  $1,500  draft  and  sent 
him  these  goods  in  1914,  w^hich  amounted  to  some- 
thing over  $4,000,  you  at  that  time  had  personal 
knowledge  that  all  the  business  stood  in  the  name  of 
H.  M.  Fagerberg,  did  you  not? 

A.  No,  I  heard  they  were  partners,  working  to- 
gether. 

Q.  Did  you  not  know  that  J.  A.  Fagerberg  had 
executed  a  bill  of  sale  to  H.  M.  Fagerberg  the  year 
previous  ? 

A.  I  am  not  sure  that  J.  A.  made  a  bill  of  sale  to 
his  brother  of  the  Chititu  store  or  his  business. 

Q.  Do  you  not  remember  that  in  the  spring  of  1913 
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J.  A.  Fagerberg  wanted  to  make  a  bill  of  sale,  of  what 
he  tenns  the  whole  works,  to  Carstens  Packing  Com- 
pany, or  to  you  ?        A.  Yes. 

Q.  Was  not  the  condition  of  making  such  a  bill  of 
sale  that  the  Carstens  Packing  Company  was  to  pay 
the  back  salary  of  $4,500  to   H.    M.    Fagerberg? 
[296—278] 

A.  Not  that  I  know  of. 

Q.  What  were  the  conditions  that  J.  A.  Fagerberg 
offered  to  make  that  bill  of  sale  for  ? 

A.  I  do  not  recollect.  I  do  remember  that  there 
was  some  consideration  he  wanted  to  make  his 
brother,  in  order  to  get  him  to  turn  it  all  back. 

Q.  But  when  he  offered  to  deed  it  to  you  or  the 
Carstens  Packing  Company,  what  w^ere  the  condi- 
tions ? 

A.  I  don't  remember  just  now,  but  I  remember 
there  was  an  amount  he  wanted  to  pay  his  brother, 
in  order  to  leave  his  brother  out  of  the  transaction 
and  turn  the  property  over  to  me. 

Q.  Now,  he  was  ready  to  turn  the  property  over  to 
you  if  you  would  pay  his  brother  a  certain  amount 
of  money,  is  that  right?        A.     I  believe  that  is  it. 

Q.  And  you  refused?        A.  I  believe  I  did. 

Q.  And  that  is  the  reason  he  did  not  make  the  bill 
of  sale  at  that  time  ? 

A.  It  was  something  that  came  up — I  don't  re- 
member. 

Q.  But  you  remember  his  making  such  a  demand? 

A.  I  believe  there  was  something  like  that. 

Q.  Did  that  take  place  in  the  conversation  in  Se- 
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attle  or  Tacoma,  that  you  have  testified  regarding? 

A.  I  don't  quite  remember — one  of  these  places. 

Q.  Now,  in  regard  to  this  partnership,  Mr.  Car- 
stens, have  you  at  any  time,  or  has  your  company  at 
any  time,  either  in  conversations  or  by  letter,  had 
any  acknowledgment  from  H.  M.  Fagerberg  that  he 
was  a  copartner  with  J.  A.  Fagerberg  during  the 
time  of  these  transactions'? 

A.  All  of  our  dealings  were  with  J.  A.  Fagerberg, 
and  all  I  know  is  what  he  told  me  from  time  to  time 
during  the  past  six  or     [297 — 279]     eight  years. 

Q.  You  have  never  met  H.  M.  Fagerberg? 

A.  I  do  not  know  him  at  all,  all  our  dealings  were 
with  J.  A. 

Q.  Now,  is  it  not  a  fact  that  the  reason  you  and 
J.  A.  FageAerg  did  not  form  a  corporation  in  the 
year  1914,  for  trading  purposes  was  because  you 
wanted  to  put  in  the  Nizina  store — the  remainder  of 
the  Nizina  Trading  Company's  stock — at  $10,000  and 
J.  A.  Fagerberg  would  not  accept  it  at  that  price  ? 

A.  No,  I  don't  think  that  was  it. 

Q.  You  remember  such  a  question  coming  up? 

A.  A  proposition  was  made  to  me  by  letter  which 
was  not  acceptable  to  me. 

Q.  Have  you  that  letter  ? 

A.  I  can  get  it,  or  I  am  pretty  sure  I  can.  Any- 
way, he  promised  to  come  down  here,  which  he  never 
did,  and  so  no  transaction  was  ever  made. 

Q.  Did  you  have  some  such  conversation  before 
he  went  north  ? 

A.  Perhaps  we  had  some  such  conversation.     I 
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don't  remember  the  details  of  it.  Now,  my  talk  with 
him  was  that  I  wanted  the  security  for  what  he  owed 
us,  and  getting  that  I  might  go  in  with  him  on  some 
deal  to  help  him  out  and  put  him  on  his  feet,  that  is 
the  long  and  short  of  it.  I  remember  getting  a  letter 
from  him  saying  what  he  will  do,  and  if  I  remember 
right,  I  answered  him.  I  believe  I  can  produce  this 
letter  and  the  answer  if  you  want  them,  showing  ex- 
actly what  was  done.  I  told  him  nothing  could  be 
done  until  he  came  down^  and  he  never  came. 

Q.  Mr.  Carstens,  your  last  conversation  with  J.  A. 
Fagerberg  before  he  went  north  in  the  spring  of 
1914  was  that  he  was  to  go  up  there  and  get  security 
for  what  he  owed  the  Carstens  Packing  Company — 
security  for  something  like  $2,600 — a  judgment 
which  [298 — 280]  you  had  against  him  at  that 
time,  was  it  not  ?        A.  He  owed  me  $10,000. 

Q.  Did  not  owe  the  Carstens  Packing  Company? 

A.  No,  but  he  owed  me. 

Q.  Now,  notwithstanding  the  fact  that  you  wanted 
security  for  that  amount,  you  advanced  him  another 
line  of  credit  of  about  $1,000  after  he  went  to  Alaska  ? 

A.  We  did  not  advance  it  to  him,  but  he  took  the 
liberty  of  drawing  on  me  and  sent  down  orders  and 
not  wishing  to  discommode  him  I  paid  the  draft  and 
sent  the  goods  to  him,  thinking  he  would  reimburse 
me,  and  he  promised  to  do  so,  but  he  never  has. 

Q.  Although  you  wanted  security  before  you  dealt 
further  with  him,  still  after  he  got  up  there  you  ad- 
vanced him  goods  and  merchandise,  and  paid  his 
draft? 
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A.  By  paying  his  draft  and  sending  his  grocery 
orders,  I  thought  I  could  make  him  ashamed,  and 
that  he  would  deal  honest  with  me  and  remember  his 
friend. 

Q.  Well,  when  w^as  this  letter  written  that  you 
speak  of  ? 

A.  That  w^as  after  he  went  up  there  in  the  spring. 

Q.  About  what  month'? 

A.  I  think  March  or  April,  along  there. 

Q.  When  did  you  send  Mr.  Wilt  up  there  to  check 
him  up  ? 

A.  That  must  have  been  in  July,  I  think.  That 
was  after  I  heard  he  said  he  had  no  intention  of  com- 
ing down. 

Q.  Did  he  state  when  he  could  come  down,  or  did 
you  state  when  you  wanted  him? 

A.  Well,  he  made  talk  up  there  that  he  did  not 
intend  to  come  down. 

Q.  And  that  talk  was  carried  to  you?        A.  Yes. 

Q.  The  Carstens  Packing  Company  have  never  at 
any  time  had  any  [299 — 281]  direct  business 
transactions  with  H.  M.  Fagerberg,  have  they  ? 

A.  Not  direct,  only  through  J.  A. 
Redirect  Examination  Conducted  by  Mr.  THOMAS 

E.  LYONS,  Attorney  for  the  Defendants. 
(Read  by  Mr.  LYONS.) 

Q.  In  response  to  one  of  counsel's  questions,  you 
stated  that  in  the  conversation  which  took  place  be- 
tween yourself  and  J.  A.  Fagerberg,  that  he  spoke 
something  about  Harry  being  paid  something,  in 
case  he  procured  a  conveyance  from  Harry  of  all  of 
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his  property  or  all  of  the  property  of  the  partnership 
back  to  you  or  to  the  Carstens  Packing  Company. 
Now,  was  it  stated  at  that  time  that  Harry  was  to  re- 
ceive this  money  merely  to  get  him  out  of  the  part- 
nership, or  that  he  was  to  have  this  money  in  consid- 
eration of  anything  else? 

Plaintiff  objects  to  this  question  as  leading — wit- 
ness should  be  asked  to  state  the  conversation. 

Mr.  LYONS. — We  only  want  him  to  explain  his 
statement  to  you. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

A.  He  was  to  have  whatever  amount  w^as  men- 
tioned in  order  to  have  the  property  turned  back  to 
me  and  to  keep  him  out  of  the  partnership  with  his 
brother. 

Q.  Now,  you  stated  in  response  to  a  question  on 
cross-examination  that  you  instructed  your  attorney, 
Mr.  Wilt,  to  bring  suit  last  summer  on  behalf  of  the 
Carstens  Packing  Company  against  Fagerberg 
Brothers.  Do  you  happen  to  know^  as  a  matter  of 
fact  that  Mr.  Wilt  went  to  Alaska  and  prepai'ed  a 
complaint,  to  be  filed  at  Valdez,  Alaska,  wherein  Car- 
stens Packing  Company  was  to  be  plaintiff,  and 
Fagerberg  Brothers,  defendants,  pursuant  to  your 
instructions  ? 

Plaintiff  objects  to  any  testimony  he  does  not  know 
of  his  own  knowledge.     [300—282] 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

A.  Yes,  that  was  mv  instructions;  I  am  certain  I 
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told  him  to  bring  suit  in  the  name  of  Carstens  Pack- 
ing Company  against  Fagerberg  Brothers,  and  I  be- 
lieve I  gave  him  a  power  of  attorney  to  act  for  us, 
if  I  am  not  mistaken. 

Q.  In  this  case  that  counsel  has  called  your  atten- 
tion to,  you  did  not  verify  the  Answer  that  was  filed, 
did  you  ?        A.  No,  sir. 

Q.  The  Answer  in  this  case  which  states  substan- 
tially that  the  Carstens  Packing  Company  was  not 
aware  at  the  time  said  Answer  was  filed  that  a  part- 
nership existed  between  the  two  Fagerbergs,  you 
yourself  never  saw  that  Answer  until  after  it  was 
signed  by  counsel  in  Alaska,  did  you"?        A.  No. 

Recross-examination  Conducted  by  Mr.  T.  J.  DONO- 

HOE. 
(Read  by  Mr.  LYONS.) 

Q.  Mr.  Carstens,  in  1913,  when  J.  A.  Fagerberg 
was  here  and  offered  that  bill  of  sale  to  you,  for  that 
property  in  Alaska,  you  knew  then  that  S.  Blum  had 
a  mortgage  on  that  property  for  about  $6,000,  did  you 
not? 

Defendants  object  to  this  line  of  testimony,  for  the 
reason  that  it  is  irrelevant,  incompetent  and  imma- 
terial, and  not  cross-examination. 

Objection  overruled.  Defendants  allowed  an  ex- 
ception. 

A.  He  told  me  he  owed  Blum,  but  he  told  me  he 
was  paying  him  off,  or  that  his  brother  was  paying 
him  off,  with  rent  from  the  property  he  had  at 
McCarthy,  and  that  he  and  his  brother  practically 
owed  no  bills  when  he  left  here  a  year  ago. 


vs.  H.  M.  Fagerberg.  339 

(Deposition  of  Thomas  Carstens.) 

Q.  Did  not  your  agent,  Mr.  Wilt,  notify  you  when 
he  arrived  in  Alaska  that  H.  M.  Fagerberg  had  paid 
off  the  Blum  indebtedness  [301 — 283]  during 
the  year  he  owned  the  property  under  this  transfer 
from  Al? 

Same  objections  made  by  defendants. 

Objection  overruled.  Defendants  allowed  an  ex- 
ception. 

A.  I  do  not  recollect. 

Q.  Did  you  know  before  you  brought  that  suit  in 
Jul}^  1914,  that  the  indebtedness  owing  to  Blum  had 
been  cleaned  up,  that  the  property  was  clear? 

A.  Yes,  I  think  so. 

Q.  Before  you  brought  the  last  suit  ? 

A.  I  am  not  sure  about  it,  but  I  believe  I  heard 
something  like  that.  Al  Fagerberg  told  me  a  good 
many  things  that  did  not  prove  to  be  true;  I  don't 
know  who  told  me,  but  I  heard  it. 

Q.  Al  Fagerberg  had  been  in  Seattle  and  around 
Seattle  the  greater  part  of  the  year  1913  and  up  to 
the  spring  of  1914,  had  he  not? 

A.  Around  this  part  of  the  country. 

Q.  Not  in  Alaska?        A.  I  don't  think  so. 

Q.  Then  H.  M.  Fagerberg  was  managing  the  busi- 
ness from  the  time  of  the  transfer  to  the  time  Al  went 
back,  was  he  not?        A.  I  believe  so,  I  don't  know. 

Redirect  Examination  Conducted  by  Mr.  THOMAS 

R.  LYONS,  Attorney  for  Defendants. 
(Read  by  Mr.  LYONS.) 

Q.  Did  you  have  any  conversation  with  Al  Fager- 
berg with  reference    to  his    having    leased    certain 


340  F.  R,  Brenneman  et  al, 

(Deposition  of  Thomas  Carstens.) 
property  before  he  left  there,  and  that  the  rent  from 
the  leased  property  was  to  go    to    pay  up    Blum's 
claim?        A.  Yes. 

Q.  Where  did  you  have  that  conversation? 

A.  Why,  both  in  Seattle  and  Tacoma. 

Q.  State  the  substance  of  these  conversations? 
[302—284] 

A.  I  believe  he  told  me  the  renter  had  instructions 
to  pay  the  rent  to  Blum. 

Q.  The  renter  had  orders? 

A.  The  renter  who  rented  the  roadhouse  was  pay- 
ing the  rent  to  Blum  instead  of  Pagerberg. 

Q.  Did  he  tell  you  who  gave  the  renter  authority 
to  so  pay  the  rent?        A.  I  believe  he  did. 
Re-recross-examination  Conducted  by  T.  J.  DONO- 

HOE,  Attorney  for  the  Plaintiff. 
(Read  by  Mr.  LYONS.) 

Q.  You  knew  in  1913  that  Blum  had  a  mortgage 
on  the  Blackburn  property,  did  you  not  ? 

A.  I  knew  they  owed  Blum,  but  I  do  not  recollect 
about  the  mortgage. 

Witness  excused. 

(Signed)     THOS.  CARSTENS. 

[Deposition  of  Alex  Wilson — Redirect  Examination, 

etc.] 

Redirect  Examination  of  Mr.  ALEX  WILSON  Con- 
ducted by  Mr.  THOMAS  R  LYONS,  Attorney 
for  Defendants. 

(Read  by  Mr.  LYONS.) 
Q.  Since  you  testified  before  m  this  case,  have  you 

had    occasion   to  reflect    on  your    testimony  which 
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might  enable  jou  to  explain  any  part  of  your  testi- 
mony that  you  gave  before  ?        A.  Yes,  sir. 

Q.  Will  you  state  what  correction  you  desire  to 
make? 

Plaintiff  objects  to  any  testimony  of  this  witness 
in  any  manner  connected  with  the  store  at  Chititu, 
Alaska,  for  the  reason  that  it  is  irrelevant,  incompe- 
tent and  immaterial  in  this  that  the  testimony  offered 
shows  that  the  store  at  Chititu  was  at  all  times  the 
property  of  the  Nizina  Trading  Company,  and  that 
the  Carstens  Packing  Company  had  no  interest  w^hat- 
ever  in  that  store  or  propert}^ 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion.    [303—285] 

A.  After  I  left  here  I  went  up  to  the  store  and 
spoke  to  my  wife  about  1907,  your  saying  that  the 
business  did  not  pay ;  she  said  (my  wife  was  the  book- 
keeper of  the  store)  :  *^We  invested  most  of  the  cash 
in  furs,  the  proceeds  of  1906  and  the  spring  of  1907, '^ 
and  of  course  w^e  did  not  take  in  enough  during  the 
summer  to  pay  my  salary,  that  is,  up  to  $90.00 ;  took 
it  all  in  except  $90.00. 

Q.  What  was  the  bill  of  furs  that  you  purchased 
during  the  winter  and  spring  of  1906-7? 

Plaintiff  objects  to  this  question  on  the  ground 
that  it  is  not  the  best  evidence.  The  witness  has 
stated  there  are  books,  the  books  themselves  will 
show. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

A.  Not  less  than  $500,  and  maybe  up  to  $800.00, 
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between  $500.00  and  $800.00  worth  of  furs. 

,Q.  Did  you  pay  cash  for  these  furs  ? 

A.  Cash — that  always  had  to  be  paid  in  cash. 

Recross-examination  Conducted  by  Mr.  T.  J.  DON- 

OHOE,  Attorney  for  the  Plaintiff. 
(Read  by  Mr.  DIMOND.) 

Q.  You  paid  between  $500  and  $800  during  the 
winter  of  1906,  for  furs  ?        A.  Yes. 

Q.  Where  did  you  get  that  cash? 

A.  We  took  it  in  during  the  summer  and  part  of 
the  fall,  after  I  remitted  to  Mr.  Meyers. 

Q.  You  remitted  to  him  when  he  was  in  Alaska — 
that  was  the  fall  ? 

A.  That  was  the  latter  part  of  September ;  he  left 
the  6th  day  of  October. 

Q.  You  took  in  between  $500  and  $800  in  that  store 
between  October,  1906,  and  the  early  spring  of  1907 1 
[304—286] 

A.  No,  that  is  from  the  time  I  left  there  to  come 
out. 

:Q.  When  did  you  leave  ? 

A.  Between  the  26th  of  August  and  the  1st  of  Sep- 
tember, to  come  out.  My  wife  was  running  the  store, 
and  took  the  money  in  w^hile  I  was  gone. 

Q.  How^  much  money  did  your  wife  have  when  you 
left?        A.  I  don't  remember. 

Q.  Of  these  furs,  w^hat  part  of  them  did  you  take 
out  with  you  ? 

A.  I  took  out  just  what  I  thought  would  be  a 
plenty  to  pay  the  $90,  just  a  few  of  them,  because  I 
was  afraid  to  take  the  furs  down  the  river.     Because 
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I  was  in  the  first  boat  that  ever  went  down  Copper 
Eiver  and  landed  at  Valdez,  I  was  afraid  to  risk 
them.     I  came  down  Copper  River  to  the  mouth. 

Q.  You  don't  claim  that  was  the  first  boat  that 
ever  went  down  the  Copper  River,  do  you  ? 

A.  Yes,  the  first  boat  that  ever  went  down  to  the 
mouth  and  landed  at  Valdez. 

Q.  These  furs  that  you  claim  you  bought  for  from 
$5(X)i  to  $800  were  the  furs  that  you  turned  over  to 
Fagerberg,  that  you  claimed  were  worth  $4,000,  were 
they  not? 

A.  No;  we  have  a  list  of  all  the  furs  we  bought 
that  year,  and  they  are  shown  on  the  books.  The 
furs  had  been  accumulating  for  a  long  time,  you  un- 
derstand, as  we  had  no  way  to  take  them  out. 

Witness  excused. 

(Signed)     ALEX  G.  WILSON. 
[305—287] 

[Deposition  of  Henry  Wolf,  for  Defendants.] 

Direct  Examination  of  HENRY  WOLF   Conducted 
by  Mr.  THOMAS  R.  LYONS,  Attorney  for  the 
Defendants. 
(Read  by  Mr.  LYONS.) 

,Q.  State  your  name  and  place  of  residence  ? 

A.  Henry  Wolf,  3822  North  18th,  Tacoma,  Wash- 
ington. 

Q.  Did  you  ever  take  any  cattle  from  Seattle  to 
Alaska  ? 

A.  Yes,  I  took  a  car  load  of  cattle  from  Seattle  to 
,  McCarthy,  from  Carstens  Packing  Company,  and  de- 
livered them  to  the  Fagerbergs. 
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Q.  When  was  this? 

A.  During  the  summer  of  1912. 

Q.  Did  you  have  any  conversation  with  H.  M. 
Fagerberg  at  the  time  the  cattle  were  delivered  ? 

A.  After  thev  were  unloaded  I  walked  with  him  to 
the  roadhouse,  in  a  general  conversation  he  said, 
*'That  is  a  nice  bunch  of  cattle,  and  we  ought  to  make 
some  money  out  of  them." 

Q.  Was  any  one  else  present? 

A.  No,  we  were  walking  back  alone,  along  the  rail- 
road track. 

Q.  Did  you  ever  have  control  of  the  Chititu  store 
for  the  Carstens  Packing  Company  ? 

A.  Yes,  I  was  sent  up  there  to  take  stock. 

Q.  When  was  that? 

A.  During  the  summer  of  1912,  after  I  got  through 
delivering  cattle. 

Q.  Did  you  take  the  stock  of  the  store  at  that  time? 

A.  I  did. 

Q.  Wliat  did  the  inventory  amount  to  at  that  time  ? 

A.  About  $500  if  my  memory  is  right. 

Objected  to  by  plaintiff  as  not  the  best  evidence, 
as  the  inventory  itself  will  show  the  amount. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

Q.  Have  you  a  copy  of  that  inventory? 

A.  I  have  not. 

Q.  Do  you  know  whether  or  not  there  is  a  copy  of 
it  in  Valdez  at  this  time  ?     [306—288] 

A.  I  do  not. 

Q.  But  you  remember  taking  the  inventory  and 
signing  for  it? 
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A.  I  did  so.  My  best  recollection  is  that  it  in- 
ventoried about  $500,  principally  in  hardware. 

Plaintiff  moves  to  strike  as  not  the  best  evidence. 

Motion  denied.     Plaintiff  allowed  an  exception. 
Cross-examination  of  Mr.  WOLF  Conducted  by  Mr. 

T.  J.  DONOHOE,  Attorney  for  the  Plaintiff. 
(Eead  by  Mr.  DIMOND.) 

Q.  You  went  to  Alaska  in  1912  with  cattle  ? 

A.  Yes. 

Q.  Your  first  trip  ?        A.  Yes. 

Q.  Have  you  been  there  since  ? 

A.  No,  I  have  been  down  here  since.  (Yes,  I  made 
one  more  trip  about  two  months  later — B.  A.  N.) 

Q.  How  were  these  cattle  billed? 

A.  To  Carstens  Packing  Company. 

Q.  And  you  were  there  as  their  agent? 

A.  Yes. 

Q.  Who  did  you  actually  deliver  them  to  ? 

A.  The  two  brothers,  A.  J.  and  H.  M.  Fagerberg. 

Q.  Did  H.  M.  sign  any  receipt  for  them? 

A.  Neither  of  them  did. 

Q.  How  do  you  know  you  delivered  them  to  Harry 
Fagerberg  ?        A.  He  went  there  with  me. 

Q     To  help  unload?        A.  Yes. 

Q.  And  he  helped  you  unload  ?        A.  Yes. 

Q.  That  is  all  you  know  about  it,  actually? 
[307—289] 

A.  Why,  that  and  what  he  said  about  its  being  a 
nice  bunch  of  cattle  and  they  ought  to  make  some 
money  out  of  them. 

Q.  He  said  we  ought  to  make  some  money  out  of 


346  F,  R,  Brenneman  et  al, 

(Deposition  of  Henry  Wolf.) 
them  ?        A.  Yes,  he  did. 

Q.  That  is  impresed  on  your  mind  so  that  you  re- 
membered it  over  two  years  ? 

A.  That  impressed  me  that  they  were  partners. 

Q.  Well  why  did  the  word  ^^we"  impress  you  that 
they  were  partners  ? 

A.  Anyone  would  think  so. 

Q.  Was  anyone  questioning  the  partnership  at 
that  time  ?    A.  Not  that  I  know  of. 

Q.  Who  told  you  that  the  Fagerberg  Brothers 
were  in  partnership? 

A.  One  party  was  the  butcher. 

Q.  Glassbrenner  &  Smith  ?        A.  Yes. 

Q.  Which  one  ?        A.  Both. 

Q.  Who  were  present  at  such  conversation  ? 

A.  Smith  and  his  partner  and  myself  were  pres- 
ent. 

Q.  How  did  the  conversation  come  up  ? 

A.  In  a  general  conversation. 

Q.  In  what  month  of  1912  was  that  ? 

A.  In  the  summer  of  1912. 

Q.  In  the  summer  of  1912  Smith  and  Glassbren- 
ner stated  to  you  in  the  town  of  Cordova  that  A.  J. 
Fagerberg  and  H.  M.  Fagerberg  were  in  partner- 
ship?       A.  Yes,  sir. 

Q.  Was  any  one  else  present  at  that  conversa- 
tion?       A.  Not  that  I  remember. 

Q.  And  from  that  conversation  with  Smith  and 
Glassbrenner  you  remembered  Harry  Fagerberg  as 
saying,  **That  some  money  ought  to  be  [308 — 290] 
made  by    them" — or  '^We    ought    to    make    some 
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money ' ' — out  of  them  ? 

A.  Yes.  That  day  Al  took  the  horse  back  from 
the  place  where  we  were  unloading  cattle,  and  Harry 
and  I  walked  back  by  the  railroad  track,  and  in  a 
general  conversation  this  mater  came  up,  and  he 
said,  *^That  is  a  fine  bunch  of  cattle  and  we  ought  to 
make  some  money  out  of  them." 

Q.  He  did  not  say  ''some  money  ought  to  be  made 
out  of  them'"? 

A.  No,  he  said  we  ought  to  make  some  money. 

Q.  How  long  did  you  stay  in  McCarthy? 

A.  About  two  weeks. 

Q.  Did  you  stay  at  the  roadhouse?        A.  Partly. 

Q.  Then  you  went  to  Chititu?        A.  Yes. 

Q.  Was  Harry  running  the  roadhouse  ? 

A.  No,  the  roadhouse  was  in  charge  of  a  lady,  I 
think,  a  Mrs.  Cole. 

Q.  Who  helped  you  take  the  inventory? 

A.  I  took  it  myself. 

,Q.  What  authority  had  you  to  take  this  inven- 
tory f        A.  They  wrote  me  to  go  up. 

Q.  Gave  you  a  note  to  Fagerberg  Brothers  ? 

A.  I  don't  remember. 

Q.  You  have  stated  all  you  heard  that  impressed 
you  that  they  were  partners? 

A.  I  heard  several  parties  inquiring  if  there  was 
any  fresh  meat  in  town,  and  they  said  in  a  few  days 
at  Fagerberg  Brothers'  store. 

Q.  Did  they  have  a  sign  out  ?        A.  No. 

Q.  You  are  working  for  Carstens  Packing  Com- 
pany now,  are  you  not  ? 
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A.  No,  I  have  not  been  since.  (The  last  trip  in — 
B.  A.  N.) 

Q.  What  is  your  business?     [309—291] 

A.  Meat  cutter. 

Q.  When  you  returned  from  Alaska  in  1912  you 
severed  connection  with  the  Carstens  Packing  Com- 
pany?       A.  Yes. 

Q.  And  have  not  worked  for  them  since  ? 

A.  No. 

Witness  excused. 

(Signed)       HENRY  WOLF. 

Defendants  offer  in  evidence  a  letter,  dated 
Seattle,  Washington,  June  5,  1907,  from  Herman 
Meyer  to  Mr.  Alex  G.  Wilson,  and  plaintiff  admits 
that  the  letter  is  a  letter  from  Herman  Meyer  to 
Alex  G.  Wilson,  and  that  the  signature  attached 
thereto  is  the  signature  of  Herman  Meyer,  but  plain- 
tiff objects  to  the  letter  being  offered  in  evidence  for 
the  reason  that  the  same  is  irrelevant  incompetent 
and  immaterial,  and  for  the  further  reason  that  it  is 
shown  by  the  testimony  that  the  Carstens  Packing 
Company  were  not  at  any  time  in  any  manner  inter- 
ested in  the  store  at  Chititu,  or  had  any  interest  in 
the  goods  contained  therein. 

As  far  as  the  plaintiff  in  this  action  is  concerned, 
it  is  admitted  that  exhibit  ''A"  offered  in  the  depo- 
sition of  W.  C.  Prater  is  a  transcript  of  the  books 
of  the  Carstens  Packing  Company  and  makes  no 
objection  on  account  of  its  not  being  the  original  en- 
try of  the  account  therein  set  forth. 

By  the  COURT.— The  objection  to  the  letter  will 
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be  overruled  and  plaintiff  allowed  an  exception. 

The  letter  is  marked  ^^B,"  admitted  in  evidence 
and  read  to  the  jury  by  Mr.  Dimond,  as  follows: 

[Exhibit  ^'B^'  Attached  to  Deposition  of  Alex  G. 

Wilson.] 
Seattle,  Wash.,  June  5,  1907.     [310—292] 
Mr.  Alex  G.  Wilson, 
Chititu,  Alaska. 
Dear  Sir : 

We  have  sold  our  interest  in  the  stock,  etc.,  on  Chi- 
titu and  at  Tonsina  to  Mr.  A.  J.  Fagerberg.  Mr. 
Carstens  thought  it  best  to  dispose  of  our  interest 
there  and  I  acquiesced. 

Please  remain  with  Mr.  Fagerberg  until  he  gets 
familiar  with  the  business  or  longer  if  he  desires  and 
when  you  take  the  inventory — as  I  expect  you  will  do 
at  once  upon  his  arrival — ^have  same  made  up  same 
as  when  you  took  over  the  stock,  and  have  it  receipted 
for  by  him. 

I  would  like  very  much  to  see  the  liquors  disposed 
of  this  season  but  this  is  up  to  Mr.  Fagerberg  now. 

If  you  want  to  go  prospecting  during  the  bal.  of 
the  season  for  our  joint  account  would  like  to  have 
you  do  so. 

Please  make  up  statement  and  send  same  to  us 
along  w^ith  what  money  you  have  on  hand  at  your 
earliest  chance,  and  let  me  know  just  where  you  in- 
tend to  go  if  you  do  not  remain  in  there  and  where  I 
may  meet  you. 

Yours  in  haste, 
(Signed.)     HERMAN  MEYER. 

Will  write  you  fully  in  next  mail. 
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State  of  Washington, 
County  of  King, — ss. 

[Certificate   of  Notary   Public   to   Depositions   of 
Thomas  Carstens  et  al.]. 

I,  B.  A.  Northrup,  a  notary  public  in  and  for  said 
county,  do  hereby  certify  that  the  witnesses  in  the 
foregoing  depositions,  named  Thomas  Carstens,  W. 
C.  Prater,  Herman  Meyer,  Alex  Wilson  and  Henry 
Wolf,  were  by  me  duly  sworn ;  that  the  said  deposi- 
tions were  then  taken  at  the  time  and  place  men- 
tioned in  the  annexed  Stipulation,  to  wit,  at  the  office 
of  Lyons  &  Orton,  in  the  Alaska  Building,  in  the 
County  of  King,  State  of  Washington,  and  on  the 
21st  day  of  January,  1915,  between  the  hours  of 
2:00  P.  M.  and  5:00  P.  M.  of  that  day;  that  said 
depositions  w^ere  reduced  to  writing  by  Mrs.  B.  B. 
Dearborn,  a  qualified  stenographer,  and  when  com- 
pleted were  carefully  read  by  said  witnesses  and  be- 
ing by  them  corrected,  were  by  them  subscribed  in 
my  presence. 

Witness  my  hand  and  official  seal  this  5th  day  of 
March,  1915. 

[Seal]  (Signed)     B.  A.  NORTHRUP, 

Notary  Public. 

Mr.  LYONS. — I  will  now  read  the  depositions  of 
Alex  Wilson  and  C.  I.  Range,  taken  in  accordance 
with  the  following  stipulation:     [311 — 293] 
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In  the  District  Court  for  the  Territory  of  Alaslca, 
Division  Number  Three, 

No.  687. 
H.  M.  FAGERBERG, 

Plaintiff, 
vs. 

F.  R.  BRENNEMAN,  United  States  Marshal  for 
the  Third  Division  of  the  Territory  of  Alaska, 
and  JAMES  M.  MILLSAP,  Deputy  United 
States  Marshal  for  the  Third  Division  of  the 
Territory  of  Alaska, 

Defendants. 

Stipulation  to  Take  Depositions  [of  Alex  Wilson 

and  C.  I.  Range]. 
IT  IS  HEREBY  STIPULATED  AND  AGREED 

by  and  between  all  of  the  parties  to  the  above-en- 
titled action,  by  their  respective  attorneys,  that  the 
depositions  of  Alex  Wilson  and  C  I.  Range  may 
be  taken  at  the  offices  of  Lvons  &  Orton,  in  the 
Alaska  Building,  at  the  City  of  Seattle,  State  of 
Washington,  on  the  23d  day  of  January,  1915,  before 
B.  A.  Northrup,  a  Notary  Public  in  and  for  the  State 
of  Washington,  commencing  at  the  hour  of  4:00 
o'clock  P.  M.  and  continuing  until  both  of  said  depo- 
sitions are  taken;  that  such  depositions  may  be  taken 
upon  oral  interrogatories  propounded  by  the  coun- 
sel at  the  time;  that  when  such  depositions  are  taken 
they  shall  be  forwarded  to  the  clerk  of  the  above- 
entitled  court  at  Valdez,  Alaska,  and  that  said  depo- 
sitions may  be  read  in  evidence  by  either  of  the 
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parties  hereto  on  the  trial  of  the  above-entitled  ac- 
tion, subject  only  to  objections  on  account  of  incom- 
petency, irrelevancy  and  immateriality. 

Dated   at   Seattle,  Washington,  this   23d   day  of 
Januarv,  1915. 

DONOHOE  &  DIMOND, 

Attorneys  for  Plaintiff. 
LYONS  &  RITCHIE  and 
LYONS  &  ORTON, 
Attorneys  for  Defendants.     [312 — 294] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  Three. 

No.  687. 

H.  M.  FAGERBERG, 

Plaintiff, 
vs. 

F.  R.  BRENNEMAN,  United  States  Marshal  for 
the  Third  Division  of  the  Territory  of  Alaska, 
and  JAMES  M.  MILLSAP,  ;Deputy  United 
States  Marshal  for  the  Third  Division  of  the 
Territory  of  Alaska, 

Defendants. 

Depositions  [of  Alex  Wilson  and  C.  I.  Range.] 
BE  IT  REMEMBERED  that,  pursuant  to  the 
stipulation  hereunto  annexed,  and  on  the  23d  day 
of  January,  1915,  at  Seattle,  in  the  County  of  King, 
and  State  of  Washington,  before  me,  B.  A.  North- 
rup,  a  Notary  Public  in  and  for  said  County  of  King, 
personally  appeared  Alex  Wilson  and  C.  I.  Range, 
witnesses,  produced  on  behalf  of  said  defendants, 
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in  the  above-entitled  action,  now  pending  in  the  said 
court,  who,  being  by  me  first  duly  sworn,  were  then 
and  there  examined  and  interrogated  by  Mr.  Thomas 
R.  Lyons,  of  counsel  for  the  said  defendants,  and 
Mr.  T.  J.  Donohoe,  of  counsel  for  said  plaintiff,  and 
testified  as  follows : 

[Deposition  of  C.  I.  Range,  for  Defendants.] 

Direct  Examination  of  C.  I.  RANGE,  Conducted  by 
Mr.  THOMAS  R.  LYONS,    Attorney    for   the 
Defendants. 
(Read  by  Mr.  LYONS.) 

Q.  State  your  name  and  place  of  residence. 

A.  C.  I.  Range,  5721  Woodland  Avenue,  Seattle. 

Q.  Did  you  ever  live  in  Alaska  ? 

A.  Yes,  I  have  been  in  Alaska  for  almost  18  years. 

Q.  Were  you  ever  at  Blackburn  and  Chititu,  in 
the  Third  Division  of  Alaska  ^, 

A.  Olf  and  on  since  1903. 

Q.  Were  you  acquainted  with  J.  A.  Fagerberg? 

A.  Yes,  sir. 

Q.  Are  you  acquainted  Avith  H.  M.  Fagerberg,  the 
plaintiff  in  this  action?     [313—295]     A.  Yes. 

Q.  Are  the  two  Fagerberg  boys  brothers'? 

A.  Claim  to  be. 

Q.  How    long  have   you   known   the    Fagerberg 
brothers'? 

A.  I  have  known  Al  for  about  12  years. 

Q.  Al  is  J.  A.,  is  he  not'?        A.  Yes. 

Q.  He  is  known  as  Al?        A.  Yes. 

Q.  How  long  have  you  known  H.  M.  Fagerberg? 

A.  I  have  not  known  him  so  long,  only  for  about 
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six  or  eight  years. 

Q.  H.  M.  is  known  as  Harry  Fagerberg? 

A.  Yes. 

Q.  Did  you  ever  have  any  business  dealings  with 
either  of  the  Fagerberg  Brothers,  or  both  of  them  ? 

A.  Yes. 

Q.  When?        A.  In  1911  and  1912. 

Q.  Where? 

A.  At  McCarthy,  or  Blackburn  as  it  is  now  called, 
I  believe. 

Q.  What  business  were  you  engaged  in? 

A.  Foreman  for  the  Dan  Creek  Mining  Company. 

Q.  Foreman  for  the  Dan  Creek  Mining  Company? 

A.  Yes. 

Q.  During  all  of  1911  and  1912? 

A.  During  1911,  1912  and  1913. 

Q.  What  business  was  J.  A.  Fagerburg  engaged 
in  at  that  time? 

A.  In  the  packing  business  and  had  a  store  at 
Chititu,  and  also  had  a  store  and  hotel  there  at 
Blackburn. 

Q.  Was  the  hotel  sometimes  called  a  roadhouse? 

A.  Yes.     [314—296] 

Q.  What  business  was  H.  M.  Fagerberg  engaged 
in  at  that  time? 

A.  He  was  in  the  same  business. 

Q.  In  the  same  business  as  his  brother?       A.  Yes. 

Q.  State  whether  or  not  they  worked  in  the  store 
and  in  the  hotel  together,  or  around  the  hotel  and 
store  together.        A.  Yes. 

Q.  They  did?        A.  Yes. 
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Q.  During  al]  of  the  time  you  mention  f 

A.  Yes. 

Q.  Did  you  ever  see  any  billheads  of  J.  A.  Fager- 
berg or  H.  M.  Fagerberg,  or  Fagerberg  Brothers^ 

Plaintiff  objects  to  the  last  part  of  the  question 
as  to  the  billheads  of  Fagerberg  Brothers,  on  the 
ground  that  it  is  not  the  best  evidence,  the  billheads 
themselves  being  the  best  evidence. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

A.  Whv,  I  did  have  several  billheads  until  last 
summer,  when  I  destroyed  all  my  old  receipts  to 
make  room  for  new  ones. 

Q-  You  say  you  had  several  billheads,  but  that 
you  have  destroyed  them? 

A.  Yes,  of  Fagerberg  Brothers. 

Q.  The  billheads  were  billheads  of  Fagerberg 
Brothers'? 

Plaintiff  makes  same  objections — not  the  best  evi- 
dence. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

A.  Yes,  they  were. 

Q.  State  whether  or  not  these  billheads  were  ever 
used  by  Fagerberg  Brothers  in  their  relations  with 
vou?        A.  Yes,  several  of  them. 

Q.  In  what  way? 

A.  Stuff  that  I  bought  there.     [315—297] 

Q.  You  bought  goods  from  them  ?        A.  Yes. 

Q.  During  w^hat  part  of  the  time? 

A.  During  1911  and  1912. 
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Q.  Did  you  buy  on  credit? 

A.  I  had  it  charged  until  I  got  through  with  my 
haul,  and  then  I  settled  the  whole  thing,  the  Dan 
Creek  Mining  Company  bill  and  my  own  bill. 

Q.  You  say  you  bought  provisions,  goods,  wares 
and  merchandise  from  Fagerberg  Brothers? 

A.  Yes. 

Q.  And  they  afterwards  presented  bills  to  you? 

A.  No,  I  don't  know  that  they  presented  bills,  but 
I  went  and  paid  them  in  the  store. 

Q.  But  in  their  account  with  you,  on  what  bill- 
heads did  they  have  your  account  stated? 

A.  Fagerberg  Brothers. 

Q.  Fagerberg  Brothers?        A.  Yes,  sir. 

Plaintiff  moves  to  strike  the  last  answer  as  not 
the  best  evidence,  as  the  billheads  speak  for  them- 
selves. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion.    (Motion  denied.) 

Q.  Did  you  ever  have  any  conversation  during  the 
year  1911  or  1912  with  H.  M.  Fagerberg,  the  plain- 
tiff in  this  action,  with  reference  to  any  business 
relationship  that  existed  between  himself  and  J.  A. 
Fagerberg  ?        A.  Yes,  sir. 

Q.  When  and  where  was  such  conversation  had? 

A.  It  was  in  our  mess  tent  on  Dan  Creek.  [316  — 
298] 

Q.  When  did  that  conversation  take  place? 

A.  In  1912,  in  April,  I  think. 

Q.  You  think  it  was  in  April,  1912?        A.  Yes. 

Q.  Who  were  present  when  this  conversation  took 
place  ? 
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A.  That  I  cannot  tell  you;  a  man  working  for  him 
that  I  could  not  tell  vou  his  name. 

Q.  Can  you  state  the  substance  of  that  conversa- 
tion?       A.  I  can. 

Q.  Please  do  so. 

A.  It  came  up  with  regard  to  their  business  over 
there,  they  had  some  trouble  about  their  business; 
he  was  talking  to  me  about  it,  Harry  Fagerberg  was, 
and  I  asked  him  how  he  was  situated  over  there, 
and  he  said  he  owned  a  half  interest  in  the  whole 
thing,  and  that  they  w^ere  trying  to  beat  him  out  of  it, 
and  I  said  to  him  that  I  would  take  a  club  and  drive 
them  out  if  I  was  in  his  place. 

Q.  Drive  who  out? 

A.  Al  and  a  ladv  who  was  there. 

Q.  Some  woman — do  you  know  her  name? 

A.  Mrs.  Damon. 

Q.  Now,  when  Harry  Fagerberg  stated  they  were 
trying  to  beat  him  out  of  his  interest,  to  whom  did  he 
refer?        A.  Al  and  the  woman. 

Q.  And  I  understand  you  to  state  that  he  said 
he  owned  a  one-half  interest  in  everything? 

A.  Yes,  everything  they  had,  the  Chititu  store  and 
the   roadhouse,  and  store  over  there  at  Blackburn, 
and  the  mine  on  Dan  Creek.     [317 — 299] 
Cross-examination  of  C.  I.  RANGE,  Conducted  by 

T.  J.  DONOHOE,  Attorney  for  the  Plaintiff. 
(Read  by  Mr.  DIMOND.) 

Q.  Mr.  Range,  these  goods  you  say  you  bought; 
who  did  you  buy  them  from?        A.  Al  Fagerberg. 

Q.  Who  did  you  buy  them  for? 
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A.  Some  for  myself,  and  some  for  the  boys  work- 
ing on  Dan  Creek. 

Q.  Now,  were  these  bills  rendered  to  you? 

A.  To  me. 

Q.  To  you? 

A.  Yes.  I  had  full  charge  of  the  Dan  Creek  Min- 
ing Company  at  that  time. 

Q.  When  did  you  have  full  charge? 

A.  Until  Mr.  Birch  came  in  the  spring. 

Q.  In  what  years?        A.  1911, 1912  and  1913. 

Q.  And  each  year  you  would  have  full  charge  of 
the  mine  for  how  long  ?        A.  Three  months. 

Q.  Commencing  when? 

A.  Januarv  1st  we  would  leave  here,  and  take  in 
about  $200.00  worth  of  supplies  each  year. 

Q.  Have  you  ever  been  in  the  Shushana  country? 

A.  Yes. 

Q.  Have  you  any  connection  with  the  Carstens 
Packing  Company?        A.  No. 

Q.  Or  with  Mr.  Carstens? 

A.  No,  I  do  not  know  the  gentleman. 

Q.  How  long  have  you  known  the  Carstens  Pack- 
ing Company?        A.  I  don't  know  them. 

Q.  How  long  have  you  known  Mr.  Prater  ? 

A.  Met  him  yesterday.     [318—300] 

Q.  How  long  have  you  known  Thomas  Carstens? 

A.  I  don't  know  him  at  all. 

Q.  When  did  this  conversation  between  you  and 
H.  M.  Fagerberg  take  place? 

A.  Some  time  in  April,  1912. 

Q.  In  April,  1912 — this  is  now  almost  three  vears 
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ago,  is  it  not  ?        A.  Yes. 

Q.  Now,  to  whom  did  you  first  speak  of  this  con- 
versation'? 

A.  The  people  up  there  talked  it,  I  do  not  know 
just  who,  we  talked  it  among  ourselves. 

Q.  You  remember  the  substance  of  this  conversa- 
tion very  clearly,  do  you?        A.  Yes,  sir, 

Q.  Now,  just  state  some  other  conversation  you 
had  with  him  about  the  same  time! 

A.  The  same  time  ? 

Q.  Yes,  three  years  ago. 

A.  Different  things,  about  having  to  have  caches 
up  there. 

Q.  Now,  is  your  memory  so  good  that  you  would 
remember  a  casual  conversation  three  years  ? 

A.  My  memory  is  pretty  good;  I  can  remember 
some  things  that  happened  when  I  was  three  years 
old. 

Q,  You  told  Mr.  Wilson  of  this  conversation,  did 
you  not,  yesterday?        A.  No. 

Q.  When  did  you  tell  Mr.  Prater  about  it? 

A.  About  four  o'clock  yesterday. 

Q.  You  have  business  relations  with  Mr.  Prater? 

A.  No,  sir,  I  met  him  yesterday  for  the  first  time 
in  my  life. 

Q.  Will  you  kindly  state  what  was  the  occasion 
of  calling  this  conversation  to  your  memory  after 
a  lapse  of  three  years? 

A.  What  was  the  cause  of  it?        [319—301] 

Q.  Yes. 

A.  They  asked  me  if  I  knew  certain  things  about 
Fagerberg. 
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Q.  Who  asked  you  ?        A.  Mr.  Prater. 

Q.  And  you  never  met  him  until  yesterday? 

A.  No,  sir. 

Q.  How  came  he  to  ask  you  about  it? 

A.  Mr.  Wilson  called  me  up  over  the  telephone  in 
the  forenoon,  and  asked  me  if  I  had  any  billheads  of 
the  Fagerberg  Brothers,  and  I  told  him  I  did  not 
know,  that  I  would  look,  but  that  I  had  destroyed  a 
good  many  of  my  old  receipts,  and  thought  I  had  de- 
stroyed them. 

Q.  How  long  have  you  known  Mr.  Wilson? 

A.  For  about  11  years — I  think  it  was  in  1903. 

Q.  And  that  is  what  recalled  this  conversation  to 
your  memory,  was  it  ?        A.  Yes. 

Q.  Later  in  the  day  you  met  Mr.  Wilson  and 
talked  over  the  situation? 

A.  No,  not  about  that  situation,  not  about  Harry 
and  my  conversation;  that  was  after  this  gentleman 
came  in. 

Q.  You  came  down  at  his  request  to  see  Mr.  Pra- 
ter, did  you? 

A.  Yes,  he  said  he  had  some  things  he  wanted  to 
talk  over  with  me,  and  I  told  him  I  would  be  down  in 
the  afternoon. 

Q.  Are  you  still  with  the  Dan  Creek  Mining  Com- 
pany ?        A.  No,  I  am  not. 

•Q.  Now,  what  was  the  amount  of  charge  against 
the  Dan  Creek  Mining  Company  on  the  billhead  that 
was  rendered  to  you  in  1912? 

A.  The  exact  account  I  cannot  state,  but  I  think  it 
was  about  $140. 
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Q.  Do  you  say  it  was  $140? 

A.  Something  like  that — one  bill  I  paid  was  $170. 

Q.  State  the  amount  of  your  bills  in  1913  ? 

A.  I  cannot  say  as  to  that.     [320--302] 

Q.  You  cannot  remember? 

A.  I  could  not  say — I  paid  my  bills. 

Q.  What  was  the  particular  thing  that  impressed 
the  fact  that  it  was  Fagerberg  Brothers  on  these 
bills,  in  your  mind? 

A.  It  was  printed  in  big  letters. 

Q.  What  other  billheads  did  you  get  that  year? 
What  was  printed  on  the  other  billheads  ? 

A.  I  never  got  any  after  that  spring.  I  never  had 
any  dealings  with  them  after  1912. 

Q.  Did  you  not  have  any  dealings  with  them  in 
1913?        A.  No. 

Q.  In  1911?        A.  Yes. 

Q.  What  dealings  in  1911? 

A.  During  the  month  of  February,  while  I  w^as 
hauling  freight. 

Q.  From  where?        A.  From  Blackburn. 

Q.  To  Dan  Creek?        A.  Yes. 

Q.  With  whom  did  you  have  the  dealings  at  that 
time?        A.  With  Al  Fagerberg. 

Q.  To  whom  did  you  pay  the  money  ? 

A.  To  Al ;  I  never  paid  to  Harry  in  my  life. 

Q.  You  made  your  contract  twitli  J.  A.  Fagerberg 
and  paid  J.  A.  Fagerberg  the  money? 

A.  Yes,  sir. 

Q.  You  never  paid  Harry  any  money?        A.  No. 

Q.  Never  made  any  contracts  with  him? 
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A.  No.  Harry  was  most  of  the  time  tending 
horses,  and  packing,  and  such  like,  and  was  over  to 
Chititu — over  there  some  of  the  time     [321 — 303] 

Q.  What  is  your  occupation  now? 

A.  Placer  mining. 

Q.  Are  you  working  in  Alaska  yet?        A.  Yes. 

Q.  In  Shushana?        A.  Yes. 

Q.  You  severed  your  connection  with  the  Dan 
Creek  Mining  Company  in  1913?        A.  Yes. 

Q.  At  the  end  of  the  season.        A.  Yes. 

Q.  Now,  what  were  the  names — just  describe  what 
was  on  that  billhead  that  you  speak  of? 

A.  I  can  only  describe  it  in  this  way,  that  at  the 
top  was  printed  Fagerberg  Brothers,  across  the  top, 
Groceries  and  General  Merchandise. 

Q.  The  last  bill  you  got  of  this  kind  was  in  1912? 

A.  Yes. 

Q.  During  all  of  the  time  from  1912  until  yester- 
day, you  had  no  occasion  to  think  about  that  bill- 
head?       A.  Why,  yes,  sir. 

Q.  When  did  you  think  about  it? 

A.  Last  fall  when  I  burned  them  up. 

Q.  Why  did  you? 

A.  Because  I  was  going  over  my  old  billheads,  be- 
cause I  was  making  room,  and  all  of  the  old  bills 
were  paid,  and  so  they  were  of  no  more  use  to  me, 
and  I  put  them  in  the  fire. 

Q.  Did  you  not  turn  the  bills  over  to  the  Dan  Creek 
Mining  Company? 

A.  Yes,  their  bills,  but  these  were  my  own  par- 
ticular bills. 
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Q.  When  did  you  get  your  particular  bills  ? 

A.  At  the  same  time.     [322—304] 

Q.  For  what? 

A.  There  were  shoes,  boots,  sacks,  mittens  for  my- 
self and  the  boys  who  w^ere  working  for  me — I  had 
them  charged  to  me. 

Q.  Why? 

A.  Because  the  boys  had  no  money  to  pay  for  their 
things,  so  I  paid  for  them,  and  they  paid  me. 

Q.  The  Dan  Creek  Mining  Company  did  not  hold 
it  out?        A.  No,  the  boys  paid  me. 

Q.  Now,  what  was  the  amoimt  of  this  bill  of  yours 
that  you  got — these  goods  that  you  speak  of? 

A.  There  were  several  bills,  one  of  them  was  for 
$20.00  or  $25.00,  or  some  $5.00  or  $6.00,  one  I  remem- 
ber was  $10.00  for  a  gallon  of  syrup. 

Q.  You  stated  in  your  examination  that  H.  M. 
Fagerberg  was  in  the  business  at  Blackburn  in  1911 
— am  I  right  in  that?        A.  Yes. 

Q.  How  do  you  know  that  he  was  there  in  any 
capacity  other  than  as  an  employee  of  J.  A.  Fager- 
berg? 

A.  All  I  know  is  from  what  Harry  told  me,  and 
from  the  billheads. 

Q.  You  know  nothing  else  as  to  the  claim  that  he 
was  in  partnership  with  J.  A.  ? 

A.  Nothing  but  what  he  told  me — and  the  bill- 
heads as  Fagerberg  Brothers. 

Q.  You  had  just  that  one  conversation  with  him 
in  the  moss  tent  of  the  Dan  Creek  Mining  Company? 

A.  Yes. 
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Q.  Did  you  know  Harry  Fagerberg  intimately? 

A.  Pretty  intimately ;  he  had  slept  with  me  in  my 
office,  and  had  eaten  at  my  table.  I  had  fed  them  both 
a  lot. 

Q.  Were  you  a  particular  friend  of  Harry's  at  that 
time?        A.  A  pretty  good  friend.     [323—305] 

Q.  When  did  this  conversation  take  place  ? 

A.  About  1912. 

Q.  You  did  not  meet  him  in  1913,  did  you? 

A.  I  saw^  him  several  times,  yes. 

Q.  Have  any  conversation  with  him?        A.  No. 

Q.  And  you  cannot  remember  any  other  conversa- 
tion in  detail  that  you  had  with  him  in  1911  or  1912  ? 

A.  Why  I — not  in  particular,  only  in  talking  with 
him  about  business,  or  something  like  that,  how  he 
was  making  it  in  the  packing  and  store  business. 

Q.  But  you  remember  that  one  conversation  in  de- 
tail? 

A.  Yes,  because  of  the  points  which  fetched  up  this 
conversation,  and  I  rather  think  Harry  will  remem- 
ber it  just  as  well  as  I  do. 

Q.  How  do  you  know  this  conversation  took  place 
in  April  of  1912? 

A.  It  was  after  or  just  about  the  time  that  I  was 
half  through  freighting  that  I  went  up  there  to  the 
camp,  and  he  was  stopping  at  my  place  up  there,  and 
I  gave  him  the  key  to  the  cook  tent  during  the  time 
he  was  putting  in  caches  there. 

Q.  During  all  of  this  time  nothing  else  has  oc- 
curred to  call  your  attention  to  this  conversation 
until  Mr.  Wilson  called  you  yesterday? 
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A.  Why,  yes,  talking  with  the  other  boys  up  there 
about  how  the  brothers  had  treated  one  another;  dif- 
ferent conversations  about  the  trouble  between  the 
Fagerbergs. 

Q.  Now,  what  was  this  talk  you  had  about  how 
they  had  treated  one  another  ? 

A.  This  trouble  between  Al  and  Harry,  and  as  I 
told  you,  I  told  him  I  would  go  over  there  and  take 
a  club  and  drive  Al  out. 

Q.  The  trouble  was  about  money  matters  between 
Aland  Harry?     [324.— 306] 

A.  Yes. 

Q.  You  had  no  occasion  to  recall  this  conversa- 
tion since  1912? 

A.  I  have  talked  with  fellows  coming  out  this  fall. 

Q.  Name  the  people  you  talked  with,  please. 

A.  Di:fferent  ones  of  the  old  Alaskans. 

Q.  You  cannot  remember  who  you  discussed  it 
with  bv  name  ? 

A.  Well,  I  think  I  discussed  it  with  Mr.  Foster, 
this  last  trip  coming  down — H.  D.  Foster,  he  is  a 
miner. 

Q.  Is  he  an  old-timer?        A.  Yes. 

Q.  How  long  has  he  been  in  there? 

A.  About  ten  years;  ten  years  ago  this  last  sum- 
mer I  met  him. 

Q.  How  came  you  to  discuss  it  with  him? 

A.  He  was  acquainted  with  the  same  matter,  aud 
we  got  to  discussing  the  lady  and  where  she  was, 
and  I  asked  if  they  were  still  in  partnership,  and  he 
said  he  did  not  know,  but  that  they  seemed  to  be  work- 
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ing  together  this  year. 

Q.  When^        A.  This  fall  coming  out,  in  1914. 

Q.  What  boat?        A.  Mariposa. 

Q.  Where  did  you  take  the  Mariposa? 

A.  Cordova. 

Redirect  Examination  of  Mr.  RANGE,  Conducted 
by  Mr.  THOMAS  R.  LYONS,  Attorney  for  De- 
fendants. 
(Read  by  Mr.  DIMOND.) 

Q.  Counsel  asked  3^ou  if  there  was  any  circum- 
stances which  would  recall  this  conversation  or  im- 
press it  on  your  mind,  and  among  other  things  you 
stated  that  you  had  told  Harry  what  you  would  have 
done  to  his  brother  if  he  had  treated  vou  as  he  treated 
[325 — 307]  him.  Now,  after  that  conversation, 
was  there  anything — any  difficulty,  between  the 
brothers  about  money  matters? 

A.  Yes,  a  first  fight  and  knockout,  with^  I  thing  an 
iron  poker. 

Q.  Did  not  that  tend  to  impress  the  conversation 
on  your  mind? 

A.  Yes,  and  to  different  ones  I  have  said  since  that 
it  was  too  bad  Harry  did  not  kill  him,  and  that  it  was 
a  wonder  he  did  not  kill  Harrv. 

Q.  Who? 

A.  Al,  it  was  a  pity  Harry  did  not  kill  Al. 

Recross-examination  of  Mr.  RANGE,  Conducted  by 
Mr.  T.  J.  DONOHOE,  Attorney  for  the  Plain- 
tiff. 

(Read  by  Mr.  DIMOND.) 
Q.  Then  in  your  opinion,  Mr.  Range,  Al  Fagerberg 
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has  treated  Harry  rather  poorly,  has  he  not? 

A.  That  was  my  opinion  at  the  time. 

Q.  That  is  your  opinion  still  is  it  not,  that  he  did 
not  give  Harry  a  square  deal  ? 

A.  I  am  satisfied  that  he  did  not  give  him  a  square 
deal. 

Q.  Were  you  present  when  that  fight  occurred? 

A.  I  was  not  in  the  house,  I  was  out  at  one  of  the 
other  places,  I  did  not  see  the  row. 

Q.  When  did  that  fight  occur?        A.  In  1912. 

Q.  What  month,  and  what  day  of  the  month  ? 

A.  It  must  have  been  in  April,  just  after  I  had  the 
talk  with  Harry,  about  two  days  after. 

Q.  In  April  of  1912,  and  occurred  in  Blackburn? 

A.  Yes. 

Witness  excused. 

(Signed.)     C.  I.  RANGE.     [326—308] 

[Deposition     of     Alex     Wilson     for     Defendants 
Recalled — Redirect  Examination).] 

(Redirect  Examination  of  Mr.  ALEX  WILSON, 
Conducted  by  Mr.  THOMAS  R.  LYONS,  Attor- 
ney for  the  Defendants. 
(Read  by  Mr.  LYONS.) 

Q.  Have  you  any  bill  in  your  possession  of  Fager- 
berg Brothers        A.  Yes,  sir. 

Q.  Would  you  exhibit  it?        A.  Yes,  sir. 

Q.  Where  did  you  get  this  bill? 

A.  I  got  that  bill  about  two  hours  ago  from  Mr. 
Steele — Mr.  William  Steele. 

Q.  Who  is  William  Steele  ? 
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A.  He  is  an  employe  of  the  Westover  Copper  Com- 
pany on  Dan  Creek. 

Q.  I  call  your  attention  to  the  bill  which  you  have 
exhibited,  and  ask  you  whose  writing  that  is,  Fager- 
berg  Bro.  by  H.  M.  Fagerberg^ 

A.  H.  M.  Fagerberg,  his  signature. 

Defendants  now  offer  in  evidence  the  bill  concern- 
ing which  the  witness  has  just  testified,  and  identify 
the  same  as  f olows :  A  bill  of  the  Alaska  United  Cop- 
per Ex.  Co.  to  Fagerberg  Bros.  Dr.,  dated  April  1, 
1913,  receipted  as  follows:  Paid  April  11,  (or  ap- 
parently 11),  1913,  Fagerberg  Bro.  by  H.  M.  Fager- 
berg, the  total  amount  of  the  bill  being  $91.30,  and 
ask  that  the  same  be  marked  Defendants'  Exhibit 

To  which  offer  plaintiff  objects  on  the  ground  that 
there  is  no  evidence  to  show  that  the  bill  offered  in 
evidence  was  a  bill  in  any  manner  connected  with  the 
Fagerberg  Bros.,  or  H.  M.  Fagerberg,  in  the  trans- 
actions had  in  Alaska  or  with  this  action;  and  second, 
for  the  reason  that  the  witness  Wilson  has  in  no 
manner  qualified  so  as  to  show  his  ability  to  recog- 
nize the  handv^riting  of  or  the  signature  of  H.  M. 
Fagerberg. 

Objection  overruled.  Plaintiff  allowed  an  excep- 
tion. 

The  bill  is  marked  Defendants  Exhibit  '^C"  and 
admitted  in  evidence — It  reads  as  follows:  [327 — 
309] 


vs.  H.  M,  Fagerberg.  369 

Defendants'  Exhibit  ''C— Attached  to  Deposition 

of  Alex.  Wilson. 

April  11,  1913. 
Alaska  United  Copper  Ex.  Co. 
To  Fagerberg  Bros.     Dr. 

J.  Petrie $10.75 

J.  Pinnigan 29 .  25 

H.  D.  Poster 29.80 

J.  Conwav 21 .  50 

•/ 

Total $91.30 

Paid  April  11,  1913. 

PAGERBERG  BRO. 
Per  H.  M.  PAGERBERG. 
Q.  Are  you  familiar  with  the  handwriting  of  H.  M. 
Pagerberg? 

A.  All  I  know  is,  it  corresponds  with  the  signa- 
tures I  have  of  Harry  Pagerberg 's;  the  writing  is 
identically  the  same. 

Q.  Have  you  seen  several  signatures  which  you 
knew  to  be  the  signatures  of  H.  M.  Pagerberg f 
A.  Yes. 

Q.  Then  you  are  familiar  with  his  signature  and 
his  handwriting? 

A.  Not  with  his  handwriting,  but  with  his  signa- 
ture. 

Q.  Prom  what  you  know  of  his  handwriting  and 
his  signature,  you  testify  that  this  is  the  signature  of 
H.  M.  Pagerberg  1        A.  Yes. 

Recross-exaniination    of    Mr.    WILSON,   bv    T.    J. 
DONOHOE,  Attorney  for  the  Plaintiff. 
Q.  When  did  you  receive  the  last  receipt  signed 
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by  H.  M.  Fagerberg,  Mr.  Wilson *?        A.  In  1907. 

Q.  1907?        A.  Yes. 

Q.  Now  over  seven  years,  is  it  not?        A.  Yes. 

Q.  How  many  receipts  have  you  ever  received 
from  H.  M.  Fagerberg?     [328—510] 

A.  I  don't  know — let  me  see,  I  have  got  them 
copies,  all  them  copies,  I  know,  and  the  bill  of  sale 
of  the  Sourdough  Cabins,  and  what  was  the  other 
transaction? — There  must  have  been  another  one, 
but  I  can't  place  it. 

Q.  Now,  you  have  no  receipts  signed  H.  M.  Fager- 
berg?       A.  Yes,  I  have. 

Q.  What  one  ? 

A.  I  have  the  Sourdough  Cabins  receipt,  and  the 
invoice  of  stock  being  turned  over. 

Q.  That  is  two? 

A.  Yes — and  the  third  one  I  cannot  place. 

Q.  Now,  you  received  two  receipts  from  H.  M. 
Fagerberg  in  1907  ?        A.  Yes. 

Q.  Had  you  ever  known  him  before  that? 

A.  No. 

Q.  And  how  long  did  you  know  him  afterwards? 

A.  About  a  month. 

Q.  With  him  a  month  ?        A.  No,  two  weeks. 

Q.  Whatever  time  it  took  you  to  check  up  ? 

A.  Yes. 

Q.  Now,  I  understand  you  to  say  you  never  met 
him  until  1907,  am  I  right  in  this?        A.  Yes,  sir. 

Q.  Then  you  were  with  him  less  than  two  weeks? 

A.  About  two  weeks. 

Q.  And  during  that  time  he  signed  a  receipt  for 
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stock  turned  over  at  the  Chititu  store?        A.  Yes. 

Q.  Where  is  that  receipt? 

A.  It  is  out  there,  and  I  have  a  copy  of  it  down  to 
the  store.     [329—311] 

Q.  And  you  sold  him  the  Sourdough  Cabins  ? 

A.  Yes,  sir. 

Q.  What  receipt  did  you  get  for  the  Sourdough 
Cabins?        A.  I  have  that  too. 

Q.  What  did  he  give  you  in  connection  with  the 
Sourdough  Cabins  ?        A.  A  receipt. 

Q.  Why?        A.  I  turned  them  over  to  him. 

Q.  You  sold  him  the  Sourdough  Cabins  and  gave 
him  a  bill  of  sale  for  them? 

A.  I  turned  them  over  to  him. 

Q.  You  turned  them  over  to  him  and  he  gave  you 
a  receipt  for  them? 

A.  They  belonged  to  the  Nizina  Trading  Company, 
and  I  turned  them  over  to  him. 

Q.  Then  you  got  two  receipts  from  him,  one  for 
the  Sourdough  Cabins  and  one  for  the  stock  of  goods 
turned  over  to  him  in  April,  1907  ?        A.  Yes,  sir. 

Q.  And  you  have  never  seen  this  signature  since 
that  time?        A.  Yes,  I  have. 

Q.  During  the  past  few  days?        A.  Yes. 

Q.  What  was  the  receipt — what  receipt  did  you 
look  over  during  the  past  few  days? 

A.  Principally  the  invoice  receipt. 

Q.  So  you  think  you  can  identify  the  signature  on 
this  exhibit?        A.  Yes. 

Q.  Did  you  compare  it  with  the  signature  on  the 
invoice  receipt? 
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A.  No,  I  did  not  take  it  down  to  the  store  to  com- 
pare it,  but  I  would  know  that  signature  in  a  thou- 
sand years. 

Q.  You  have  looked  your  receipts  over  pretty  care- 
fully during  the  past  few  days?    [330—312] 
A.  Yes,  sir. 

Q.  Have  you  any  interest  in  this  suit? 
A.  No. 

Q.  What  is  your  business  ? 
A.  Furniture  business. 

Q.  What  connection  have  you  with  Carstens  Pack- 
ing Company  ?        A.  None  whatever. 

Q.  You  have  considerable  enmity  against  both  of 
the  Fagerberg  boys?        A.  None  whatever. 

Q,  Then  why  are  you  showing  such  unusual  ac- 
tivity in  this  particular  suit? 

A.  Well,  there  are  other  reasons. 
Q.  Nothing  to  do  with  the  Fagerbergs?        A.  No. 
Q.  Is  that  the  best  answer  you  care  to  make? 
A.  That  is  about  all, 
Q.  You  hunted  up  Will  Steele  did  you  ? 
A.  Yes. 

Q.  When?        A.  This  afternoon. 
'Q.  Where   did  you  find  him,  in   the  Washington 
Annex  ? 

A.  No,  I  found  him  in  the  Colman  Block. 
Q.  And  you  induced  him  to  give  you  that  receipt  ? 
A.  The  same  as  all  the  other  boys  would  do  favors 
for  me, 

Q.  What  do  you  mean, — other  boys? 
A.  I  mean  that  I  am  acquainted  with. 
Q.  You  think  you  are  pretty  popular? 
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A.  With  a  certain  class. 

Q.  And  with  another  certain  class  you  are  not? 

A.  That  is  right,  I  guess. 

Q.  You  called  Mr.  Range  too,  and  brought  him  here 
as  a  witness?     [331—313]        A.  Yes. 

Q.  And  you  are  doing  this  for  a  compensation 
from  Carstens  Packing  Company? 

A.  No,  not  a  cent. 

Q.  Not  a  cent?        A.  No,  nor  never  expect  any. 

Re-redirect   Examination   of   Mr.   WILSON,    Con- 
ducted by  Mr.  THOMAS  R.  LYONS,  Attorney 
for  Defendants. 
(Read  by  Mr.  DIMOND.) 

Q.  You  stated  to  Mr.  Donohoe  that  there  were 
other  reasons — will  you  state  why  you  are  manifest- 
ing such  an  interest  in  this  litigation — will  you  state 
what  these  reasons  are? 

A.  There  is  a  certain  gang  on  that  Creek  that  I  do 
not  like. 

Q.  Is  that  all?        A.  Yes. 

Q.  Well,  would  your  dislike  for  any  man  up  there 
make  you  take  such  an  interest  in  this  case  as  to  color 
your  testimony,  either  consciously  or  unconsciously  ? 

A.  No. 

Re-recross-examination  of  Mr.  WILSON,  Conducted 
by  Mr.  T.  J.  DONOHOE,  Attorney  for  the 
Plaintiff. 

(Read  by  Mr.  DIMOND.) 

Q.  Then  the  interest  in  this  case  that  you  are 

taking  is  all  on  account  of  your  enmity  for  certain 

fellows  on  Chititu  Creek? 
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A.  Yes,  I  think  that  is  about  it. 

Q.  Neither  Esterly  or  Kernan  have  anything  to 
do  with  this  suit,  have  they  ?        A.  No. 

Q.  But  you  are  active  in  this  suit  on  account  of 
your  enmity  for  certain  fellows  on  Chititu  Creek? 

A.  Not  particularly  that;  I  like  to  see  a  straight 
man  treated  right. 

Q.  Do  you  know  anything  about  Harry  Fagerberg 
that  is  not  straight? 

A.  No,  I  don't.  All  I  am  in  this  for  is  to  tell  the 
transactions  [332^ — 314}  that  I  was  through,  that 
is  all  I  am  here  for. 

Q.  You  told  that  the  other  day?        A.  Yes. 

Q.  At  the  same  time,  you  have  procured  Mr.  Range 
as  a  witness,  and  got  this  bill  from  Will  Steele,  all  be- 
cause you  want  to  see  Mr.  Carstens  treated  right  in 
this  affair?        A.  Yes. 

Q.  You  and  Mr.  Carstens  are  particular  freinds, 
are  you  ?        We  are  not. 

Q.  And  you  have  left  your  furniture  business  out 
of  pure  kindness  of  heart  to  Mr.  Carstens  ? 

A.  I  have  left  my  business  an  hour  at  a  time;  I 
could  have  got  many  witnesses  and  a  lot  more  bills, 
but  I  had  no  time. 

Q.  You  spent  an  hour  yesterday  ? 

A.  Yes,  I  spent  an  hour  yesterday. 

Q.  You  spent  an  hour  procuring  Mr.  Range  as  a 
witness?        A.  Yes. 

Q.  Because  of  your  desire  to  see  an  honest  man  get 
a  square  deal  you  are  willing  to  devote  an  hour  a  day 
to  this  suit  ?  ; 
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A.  I  would  devote  many  an  hour  for  that. 
Witness  excused. 

(Signed.)     ALEX.  G.  WILSON. 

[Certificate  of  Notary  Public  to  Depositions  of  Alex 

Wilson  et  al.] 

State  of  Washington, 
County  of  King, — ss. 

I,  B.  A.  Northrup,  a  notary  public  in  and  for  said 
county,  do  hereby  certify  that  the  witnesses  in  the 
foregoing  depositions,  named  Alex  Wilson  and  C.  I. 
Range,  were  by  me  duly  sworn ;  that  said  depositions 
w^ere  then  taken  at  the  time  and  place  mentioned  in 
the  annexed  stipulation,  to  wit  at  the  offices  of  Lyons 
&  Orton,  in  the  Alaska  Building,  in  the  County  of 
King,  State  of  Washington,  and  '[333 — 315]  on 
the  23d  day  of  January,  1915,  between  the  hours  of 
4:00  P.  M.  and  5 :30  P.  M.  of  that  day;  that  said  dep- 
ositions were  reduced  to  waiting  by  Mrs.  B.  B.  Dear- 
born, a  qualified  stenographer,  and,  when  completed, 
were  carefully  read  by  said  witnesses,  and  being  by 
them  corrected,  were  by  them  subscribed  in  my  pres- 
ence. 

Witness  my  hand  and  official  seal  this  5th  day  of 
March,  1915. 

[Notarial  Seal]  B.  A.  NORTHRUP, 

Notary  Public. 

Mr.  DIMOND. — I  think  that  completes  the  deposi- 
tions. 

By  the  COURT. — Have  you  any  further  testi- 
mony, Mr.  Lyons'? 

Mr.  LYONS. — I  want  to  read  to  the  jury  exhibit 
*'C"  attached  to  the  deposition  of  Mr.  Wilson  being 
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a  bill  to  the  Alaska  United  Copper  Ex.  Co.  to  Pager- 
berg  Bros. 

By  the  COURT.— Very  well. 

(Mr.  Lyons  reads  the  exhibit  to  the  jury;  it  al- 
ready appears  in  this  record.) 

Defendants  rest. 

Mr.  DIMOND.— We  will  call  Mr  H.  M.  Fagerberg 
in  rebuttal.     [334—316] 

Rebuttal. 

[Testimony    of   H.    M.    Fagerberg,    the    Plaintiff, 
Recalled  in  His  Own  Behalf,  in  Rebuttal.] 

H.  M.  FAGEBERG,  the  plaintiff,  recalled  as  a 
witness  in  his  own  behalf,  in  rebuttal,  testified  as  fol- 
lows : 

Direct  Examination. 
(By  Mr.  DIMOND.) 

Q.  You  heard  the  testimony  of  Mr.  Wilson  read 
here?  A.  Yes,  sir. 

Q.  Mr.  Wilson  says  in  his  direct  examination  that 
he  turned  over  to  you  and  left  with  you,  along  with 
the  other  goods  in  the  Chititu  store,  furs  to  the  value 
of  not  less  than  $4,000 — what  would  you  say  as  to  the 
truth  of  that  statement  of  Mr.  Wilson? 

A.  Why,  it  is  not  a  correct  account. 

Q.  I  will  hand  you  a  paper  dated  April  1,  1908, 
and  ask  you  to  state  what  it  is.  (Handing  witness 
paper.) 

A.  This  IS  the  sales  of  the  furs — the  report  from 
the  McMillan  Company,  the  McMillan  Fur  Company. 

Q.  Will  you  state  whether  or  not  that  contains  a 
list  of  all  the  furs  turned  over  to  you  by  Mr.  Wilson 
in  1907  %        A.  Yes,  and  a  few  more. 
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The  statement  of  McMillan  &  Co.  is  admitted  in 
evidence  without  objection,  marked  Plaintiff's  Ex- 
hibit ^^  J." 

Mr.  DIMOND.— Gentlemen  of  the  Jury,  I  will 
state  that  this  is  the  list  of  furs  receipted  for  by  the 
McMillan  Fur  Company  at  Minneapolis,  Minnesota. 
The  total  amount  shown  on  the  bill  is  $1,057.14,  from 
which  a  deduction  has  been  made  for  express  of 
$40.50,  leaving  a  net  value  of  $1,016.64. 

Q.  N*ow,  Mr.  Fagerberg,  will  you  state  what  pro- 
portion of  the  amount  of  these  furs  were  your  own 
and  what  were  turned  over  to  you  by  Mr.  Wilson? 

A.  $123  is  furs  I  caught  myself,  personally,  and 
then  there  was  ten  skins,  lynx  skins,  that  I  had 
bought  myself. 

Q.  What  was  the  value  of  those  lynx  skins,  if  you 
know  ? 

A.  Well,  to  put  a  fair  price  on  them,  $8.  [335 — 
317] 

Q.  You  bought  ten?        A.  Yes,  sir. 

Q.  That  would  be  a  total  of  eighty  dollars? 

A.  Yes,  sir. 

Q.  Then  this  value  placed  upon  them  by  you  in 
the  pencil  notation  on  this  exhibit  ^' J"  is  too  high — 
it  should  be  80  instead  of  100?        A.  Yes. 

Q.  Where  did  you  get  the  money  to  purchase  those 
skins?        A.  Out  of  the  merchandise. 

Q.  That  you  sold  up  there  at  the  store? 

A.  Yes,  practically  taken  in  trade. 

Q.  You  have  also  heard  Mr.  Wilson's  testimony 
that  he  took  out  only  five  or  six  skins — what  have  you 
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to  say  as  to  that  f        A.  It  is  not  a  correct  statement. 

Q.  What  did  he  take  out? 

A.  Well,  he  took  out  nearly — in  the  neighborhood 
of  $450  or  $475  worth. 

Q.  State  what  those  skins  were,  if  you  know . 

A.  There  was  one  crossed  silver  gray  fox  practi- 
cally worth  $250.  There  were  twelve  lynx  skins,  the 
best  lynx  skins  there  were  in  the  house — he  took 
those  out  himself. 

Q.  What  was  the  value  of  those  lynx  skins? 

A.  $8.00. 

Q.  What  else  ?        A.  There  were  six  other  skins. 

Q.  How  much  were  they  worth? 

A.  About  ten  dollars. 

Q.  And  what  else  ?        A.  Five  beaver. 

Q.  What  was  the  value  of  the  beaver? 

A.  About  $6.00.     [336—318] 

A.  Apiece  you  mean  ?        A.  Yes,  apiece. 

Q.  Did  he  state  to  you  why  they  were  taking  these 
skins  out  ?        A.  To  cover  their  wages. 

Q.  What  wages  do  you  refer  to? 

A.  From  the  Nizina  Trading  Company,  what  was 
due  them;  they  had  not  taken  in  enough  money  to 
cover  their  salary. 

Q.  They  took  the  skins  out  to  protect  themselves  ? 

A.  Yes,  sir. 

Q.  (By  JUROR.)     Was  it  sea  otter  or  land  otter? 

A.  It  was  land  otter. 

Q.  You  have  heard  the  testimony  of  Mr.  Range 
concerning  a  conversation  that  he  had  with  you  in 
1912,  in  which  he  states  as  follows :  *  *  It  came  up  with 
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regard  to  their  business  over  there,  they  had  some 
trouble  about  their  business;  he  was  talking  to  me 
about  it,  Harry  Fagerberg  was,  and  I  asked  him  how 
he  was  situated  over  there,  and  he  said  he  owned  a 
half  interest  in  the  whole  thing,  and  that  they  were 
trying  to  beat  him  out  of  it,  and  I  said  to  him,  '  that 
I  would  take  a  club  and  drive  them  out  if  I  was  in 
his  place'  " — did  you  make  such  a  statement  to  Mr. 
Range  ? 

A.  I  didn't  tell  him  that  I  owned  a  half  interest 
in  the  business — I  told  him  in  these  words,  that  I 
had  practically  put  up  half  the  money  to  build  up 
the  business  and  I  had  done  the  work  and  didn't  in- 
tend to  be  skinned  out  of  it,  but  I  didn't  refer  to  Mrs. 
Damon  when  I  made  the  statement  that  they  were 
trying  to  beat  me  out  of  it. 

Q.  Whom  were  you  referring  to  ? 

A.  I  was  referring  to  Al  and  Carstens. 

Q.  You  recollect  having  this  conversation? 

A.  I  do,  yes,  sir. 

Q.  Where  did  it  take  place?     [337—319] 

A.  At  Dan  Creek. 

Q.  What  money  did  you  refer  to  when  you  men- 
tioned about  this  money  you  spoke  of? 

A.  Money  I  had  let  them  have  from  my  salary. 

Q.  Now,  I  wish  to  call  your  attention  to  Defend- 
ant's Exhibit  ''C"  attached  to  the  depostion  of  one 
of  these  gentlemen  and  here  offered  in  evidence.  It 
is  entitled  Alaska  Copper — Alaska  United  Copper 
Ex.  Co.  to  Fagerberg  Bros.  Dr.  and  dated  some  time 
in  April,  1913,  and  ask  you  to  state  whether  that 
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bill  was  made  out  by  you? 

A.  The  bill  was  not  made  out  by  me. 

Q.  Do  you  know  who  did  make  it  out  ? 

A.  I  don't  know  w^ho  made  the  bill  out. 

Q.  Who  is  the  Alaska  United  Copper  Exploration 
Company  ? 

A.  The  persons  connected  with  it  are  Will  Steele 
and  Howard  Foster. 

Q.  You  signed  that,  did  you  % 

A.  Yes,  I  signed  it. 

Q.  And  you  say  you  didn't  make  the  bill  out — it 
was  presented  to  you  in  that  manner? 

A.  Yes,  it  was  presented  to  me  in  that  manner,  and 
I  signed  it  that  way  and  returned  it  myself. 

Q.  Where  did  you  get  the  bill  ? 

A.  I  don't  know  where  it  came  from,  I  don't  know 
who  made  it  out — I  was  left  in  charge  there  by  my 
brother  when  he  was  outside  and  the  bill  came  to  me 
that  way  and  I  supposed  it  was  a  bill — I  didn't  know 
anything  about,  so  I  just  signed  and  returned  the 
bill  to  him. 

Q.  Signed  it  in  the  same  manner  it  was  made  out  ? 

A.  Yes,  signed  it  in  the  same  manner  it  was  made 
out. 

Mr.  DIMOND.— That's  all.     [338—320] 

Cross-examination. 
(By  Mr.  RITCHIE.) 

Q.  As  I  understand  it  most  of  these  furs  that  were 
shipped  to  the  McMillan  Fur  Company  and  cata- 
logued here  were  furs  you  bought  there  and  furs  you 
caught  ?        A.  No,  not  most  of  them. 
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Q.  A  small  part  of  them? 

A.  A  small  part  of  them. 

Q.  More  than  half  of  them  were  left  there  by  Wil- 
son?       A.  Yes,  sir,  more  than  half  of  them. 

Q.  And  there  were  some  you  bought  out  of  the 
proceeds  of  the  store  sales?        A.  Yes,  sir. 

Q.  $123  worth  belonged  to  you  ?        A.  Yes,  sir. 

Q.  The  total  value  of  all  the  furs  here,  not  allowing 
for  deductions,  is  $1,057?        A.  Yes,  sir. 

Q.  That  is  the  price  the  furs  brought  in  Minne- 
apolis, the  furs  bought  by  the  McMillan  Company? 

A.  Yes,  sir. 

Q.  These  furs  all  belonged  to  whoever  was  the 
owner  of  the  store  then,  except  your  share  of  them  ? 

A.  Yes,  sir. 

Q.  I  see  this  statement  is  addressed  to  J.  A.  Fager- 
berg— they  were  shipped  in  J.  A.  Fagerberg 's  name? 

A.  Yes,  I  believe  so. 

Q.  The  business  was  done  rather  indiscriminately 
there  in  the  name  of  J.  A.  Fagerberg  and  Fagerberg 
Brothers,  was  it  not?        A.  Eather,  yes. 

Q.  Now  on  this  exhibit  that  Mr.  Dimond  just 
called  your  attention  [330 — 321]  to — exhibit 
'*C,"  attached  to  the  deposition  of  Mr.  Wilson —  you 
said  you  did  not  make  it  out  and  that  is  easy  to  be- 
lieve, it  is  not  in  your  handwriting,  but  the  signature, 
Fagerberg  Bro.  per  H.  M.  Fagerberg — all  of  that  is 
yours,  is  it  not  ? 

A.  Yes,  I  don't  deny  that  at  all. 
Q.     Breedman  &  Church  were  paying  how  much 
per  month  up  there?        A.  $200  per  month. 
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Q.  How  much  of  that  rent  did  you  collect  person- 
ally? 

A.  I  didn't  collect  any  of  the  rent  personally,  my- 
self. 

Q.  It  was  all  paid  to  Al  ? 

A.  It  was  paid  into  the  bank,  Blum  &  Company. 

Q.  On  account  of  the  mortgage  ?        A.  Yes,  sir. 

Q.  Who  signed  that  mortgage  ? 

A.  Al  signed  it  and  I  signed  it  too. 

Q.  You  both  signed  it?        A.  We  both  signed  it. 

Q.  Signed  the  notes  and  mortgage  ? 

A.  I  don't  recollect  whether  I  signed  the  notes  or 
not — I  signed  the  mortgage. 

Q.  You  are  not  certain  about  the  notes? 

A.    I  am  not  certain  about  the  notes. 

By  the  COURT.— Is  that  all  paid  for,  that  indebt- 
emess  ?        A.  No,  it  is  not. 

By  the  COURT. — ^What  balance  remains? 

A.  About  $200  and  interest. 

Mr.  RITCHIE.— Is  the  note  held  in  Cordova? 

A.  Yes,  sir. 

By  the  COURT.— Cut  down  from  $2,600  to  $200? 

A.  Yes,  sir.     [340—322] 
(By  Mr.  DONOHOE.) 

Q.  That  mortgage  was  originally  for  $3,000,  or  do 
you  remember? 

A.  I  don't  just  recollect — it  seems  to  me  it  was 
$2,600. 

Q.  When  you  took  the  bill  of  sale  from  Al,  that  is 
the  time  you  are  basing  your  recollection  that  it  was 
then  $2,600?        A.  Yes,  sir. 
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(By  the  COURT.) 

Q.  When  was  that  note  and  mortgage  given,  what 
year?        A.  1912. 

Q.  And  what  was  it  for,  what  was  the  indebtedness 
incurred  for  ?        A.  Merchandise  and  supplies. 

Q.  And  was  it  paid  off  out  of  the  general  profits  or 
moneys  received  in  the  business?        A.  Yes,  sir. 

Q.  The  roadhouse  as  well? 

A.  I  suppose  it  was — I  don't  know^  anything  about 
the  paying  of  it,  how  it  was  paid,  myself,  but  I  im- 
agine it  was,  but  I  know  about  the  rent,  that  the  rent 
applied. 

Q.  How  long  did  Breedman  &  Church  hold  under 
their  lease  ?        A.  They  had  a  three-year  lease. 

Q.  How  many  months  did  they  hold  it  ? 

A.  From  November  1st,  practically,  1912  to  March 
4, 1914. 

Q.  Then  they  held  for  something  like  sixteen 
months?        A.  Yes,  sir. 

Q.  Did  they  pay  $200  per  month  rent  for  sixteen 
months  ?        A.  Yes,  sir. 
(By  Mr.  DONOHOE.) 

Q.  You  have  testified  before  that  some  time  in  the 
spring  of  1912  you  and  Al  Fagerberg  had  had  a  row 
up  there  over  your  wage  account  [341 — 323]  and 
Mr.  Malcolm  Brock  drew  up  a  settlement  for  you 
under  which  Al  agreed  to  pay  you  $4,000.  in  full  of 
all  of  your  back  salary  ?        A.  Yes. 

Q.  Was  it  about  the  time  that  Malsolm  Brock 
drew  up  this  settlement  between  you  and  Al  that  this 
mortgage  was  signed  ?        A.  The  same  time,  yes,  sir. 
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Q.  State  the  circumstances  under  which  you  signed 
that  mortgage  f 

A.  Mr.  Brock  insisted  on  my  signing  it — he  said 
my  name  had  been  used  in  the  business  and  he  held 
me  as  responsible  as  he  would  Al — he  looked  at  it 
that  way  and  I  signed  it. 
(By  Mr.  RITCHIE.) 

Q.  When  was  the  last  payment  made  on  that  note, 
if  you  know  ? 

A.  Mr.  Church  made  the  last  payment — you  mean 
on  the  mortgage  ? 

Q.  Yes,  on  the  mortgage  to  Blum  ? 

A.  Church  made  the  last  payment,  the  last  month 
he  was  there. 

Q.  There  has  been  nothing  paid  since  then,  since 
Church  was  there  a  year  ago?        A.  No, 

Witness  excused.     [342—324] 

[Testimony    of    J.    A.    Fagerberg,    for    Plaintiff 
(Recalled  in  Rebuttal).] 
J.  A.  FAGERBERG,  recalled  as  witness  in  behalf 
of  the  plaintiff,  in  rebuttal,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  DIMOND.) 

Q.  You  have  heard  these  depositions  read? 

A.  Yes,  sir. 

Q.  I  wish  to  call  your  attention  particularly  to  the 
deposition  of  Thomas  Carstens  in  which  he  says  that 
along  in  February,  1911 — I  will  read  a  little  of  the 
deposition  so  that  you  may  know  the  particular  part 
I  refer  to.  I  am  mistaken,  it  is  the  testimony  of  W. 
C.  Prater  I  am  referring  to.     I  will  read : 
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**Q.  What  time  was  that"? 

A.  It  was — I  think  it  was  along  in  February,  1911. 

Q.  Did  you  have  any  conversation  with  him  at 
that  time  with  reference  to  the  store  at  Chititu'^ 

A.  I  did. 

Q.  What  was  that  conversation? 

A.  He  came  to  the  office  and  said  he  was  not  satis- 
fied with  the  conditions  in  the  way  he  w^as  operating 
there,  and  he  did  not  think  it  was  satisfactorv  to  the 
company. 

Q.  To  what  company? 

A.  The  Carstens  Packing  Company,  or  Thomas 
Carstens.  He  would  like  to  know  where  he  stood  as 
to  the  Nizina  store,  so  he  would  be  in  a  position  to 
handle  it  as  he  ought.  I  asked  him  if  he  did  not 
want  to  buy  the  store ;  he  said  he  would  buy  it,  and  I 
asked  him  what  the  stock  was  worth,  and  he  said  it 
was  probably  worth  more  than  he  w^ould  give  for  it, 
and  I  asked  him  what  he  would  give,  and  he  said 
$10,000.00,  but  we  would  have  to  trust  him  for  it.  I 
immediately  called  up  Mr.  Carstens,  and  he  said  to 
have  Mr.  Fagerberg  come  to  Tacoma,  and  he  went  to 
Tacoma  the  next  da}^  What  they  did  I  really  could 
not  say,  as  I  was  not  present — " 

Q.  Now,  did  any  such  conversation  ever  take  place 
between  you  and  Mr.  Prater? 

A.  No,  sir,  it  never  did. 

Q.  Did  you  ever  make  him  an  offer  of  any  kind  for 
this  property? 

A.  No,  sir,  I  never  offered  him  one  red  cent  for  it. 

Q.  Was  the  first  agreement  on  which  you  first 
went  in  there  ever  changed  in  any  manner? 


386  F,  R,  Brenneman  et  ah 

(Testimony  of  J.  A.  Pagerberg.) 

A.  No,  sir,  it  was  never  changed  in  any  manner. 

Q.  Now,  in  the  testimony  of  Mr.  Carstens  he  says 
practically  the  same  thing — his  testimony  is  as  fol- 
lows :     [343—325] 

^'A.  I  kept  after  Fagerberg  for  several  years  to 
render  a  settlement  which  he  promised  to  make,  but 
he  never  did,  so  finally,  I  believe  it  was  in  1911,  or 
about  that  time,  I  made  a  settlement  in  which  Fager- 
berg and  myself  agreed  on  $10,000.00. 

Q.  That  is,  he  was  to  pay  the  Nizina  Trading 
Company  $10,000  for  that  store  and  the  stock  of 
goods  therein  coiffained  at  Chltitu  f 

A.  He  was  to  pay  $10,000'  for  the  stock  of  goods 
in  the  store  at  Chititu,  ves. 

Q.  Did  he  ever  pay  you  that  $10,000  or  any  part  of 
it?        A.  Nothing,  etc." 

Q.  Did  any  such  agreement  ever  take  place  between 
you  and  Thomas  Carstens  in  the  spring  of  1911? 

A.  I  was  never  in  Tacoma. 

Q.  Answer  the  question,  yes  or  no.        A.  No. 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
Carstens  concerning  the  sale  and  purchase  of  the 
store  at  Chititu  or  any  other  property  up  there  ? 

A.  No,  sir,  I  did  not.  In  the  spring  of  1911  I  was 
only  two  weeks  in  Seattle  and  there  was  only  one  week 
I  was  in  touch  with  Mr.  Prater  at  all. 

;Q.  Did  you  see  Mr.  Carstens  on  that  trip  at  all? 

A.  No,  sir ;  I  did  not ;  I  was  not  even  in  Tacoma ; 
I  didn't  have  the  time;  I  got  to  Seattle  the  24th  of 
January  and  left  on  the  8th  of  February. 

Q.  Did  you  ever  tell  Mr.   Carstens  or  tell  Mr. 
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Prater  that  Harry  was  a  partner  of  yours  in  the 

business  ? 

A.  I  absolutely  never  told  Tom  Carstens  or  Mr. 
Prater  that  Harry  was  a  partner  of  mine  in  any 
transaction  whatever. 

Q.  And  they  always  knew  what  the  real  relations 
were  between  you? 

A.  They  knew  what  the  real  relations  were  when  I 
went  in  there  in  1907  and  at  all  times ;  they  even  knew 
the  relations  at  Kennecott  and  my  reason  for  putting 
the  buildings  up  there. 

Q.  Did  you  ever  receive  a  letter  from  Mr.  Carstens 
or  Mr.  Prater  [344 — 326]  or  any  officer  of  the 
Carstens  Packing  Company  wherein  he  referred  to 
H.  M.  Fagerberg  as  a  partner  of  yours  in  the  busi- 
ness?       A.  No. 

Q.  Did  you  ever  receive  a  letter  in  which  they  offi- 
cially acknow^ledge  that  you  alone  were  running  the 
business  and  they  had  an  interest  in  the  business  with 
you?        A.  Yes,  sir. 

Q.  I  hand  you  a  letter  dated  July  22,  1912,  signed 
by  Carstens  Packing  Company,  Thomas  Carstens, 
and  ask  you  to  state  what  that  is — is  that  Mr.  Thomas 
Carstens'  signature?     (Handing  witness  letter.) 

A.  Yes,  sir,  it  is.  It  is  a  letter  I  received  from 
Tom  Carstens  dated  July  22,  1912. 

The  letter  is  offered  in  evidence,  admitted  without 
objection,  marked  Plaintiff's  Exhibit  **K,"  and  read 
to  the  Jury  by  Mr.  Dimond,  as  follows : 
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Carstens  Packing  Co.  to  Fagerberg]. 

Tacoma,  Wash.  July  22,  1912. 
J.  A.  Fagerberg, 

Kennecott,  Alaska. 
Dear  Sir : 

Received  your  telegram  last  night  saying  to  ship 
without  any  one  in  charge.  I  understand  the  last 
cattle  went  up  and  the  boat  people  did  not  make 
stanchions  for  them  nor  did  they  put  them  in  small 
pens  and  room  left  on  the  outside  by  sticking  their 
heads  on  the  outside  to  eat  and  drink.  This  time  I 
will  give  strict  instructions  to  have  them  go  this  way 
and  to  feed  them  on  outside  instead  of  where  they  are 
laying.  If  cattle  are  fed  and  watered  in  the  same 
pens  where  they  lay  they  will  not  get  enough  to  eat 
and  the  feed  they  get  will  be  wasted,  but  feeding  and 
watering  them  on  the  outside,  every  bit  of  hay  they 
will  eat  will  be  clean  and  it  will  do  them  lots  of  good. 

The  cattle  we  are  shipping  you  are  export  cattle 
and  are  stall-fed.  Grass  cattle  are  not  good  yet  and 
besides  there  are  none  big  enough.  Lucky  I  had  these 
on  hand  and  have  a  few  left  yet  which  I  am  holding 
on  prime  feed.  Wish  you  would  give  me  plenty  of 
time  when  you  want  any  more  so  as  to  get  them  ready. 

I  could  write  you  a  long  letter,  but  see  no  use  of 
it,  but  would  like  to  have  a  personal  talk  with  you 
regarding  your  affairs  in  [345 — 327]  Alaska  and 
if  not  mistaken  believe  this  talk  would  result  in  great 
benefits  to  you.  From  what  I  can  learn  from  Wolff 
you  are  in  a  position  to  make  lots  of  money,  provid- 
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ing  everything  is  looked  after  close  and  you  do  busi- 
ness on  strictly  business  lines.  You  have  a  first-class 
name  in  Alaska.  I  have  talked  with  a  good  many 
miners  and  business  men,  and  that  name  alone  should 
see  you  through  and  make  you  money,  but  some  of  the 
same  men  who  have  a  good  opinion  of  you  say  in  the 
last  year  you  have  been  getting  a  little  careless  and 
seem  to  have  trouble.  This  careslessness  should  be 
stopped  at  once  and  trouble  could  be  eliminated  if 
you  go  about  it  in  the  right  way,  for  there  is  no  use  to 
do  business  when  all  your  earnings  go  to  expense, 
carelessness  and  other  losses  which  should  be  stopped 
at  once. 

I  believe  I  could  help  you  a  great  deal  if  I  knew 
just  how  you  stood  and  how  you  do  business,  but  am 
sure  it  cannot  be  done  by  writing  letters.  If  you 
had  somebody  in  your  place  and  you  could  run  down 
here  for  your  next  bunch  of  cattle,  I  believe  it  would 
pay  you  to  come  down  and  see  us.  You  know  exactly 
how  we  have  treated  you  in  the  past  and  how  we  have 
trusted  you  and  whether  it  is  your  fault  or  not,  it 
would  be  some  satisfaction  for  us  to  have  a  talk  with 
you  and  know  where  we  are  at.  Also  whether  we  can 
help  you  any  further  or  not,  it  is  nice  to  have  our  con- 
fidence and  friendship. 

By  your  letter  I  am  not  able  to  tell  much  how  you 
are  doing  and  how  you  are  getting  along.  Not  get- 
ting any  statements  from  you  of  any  kind  and  not 
writing  us  pertaining  to  our  business  affairs  we 
are  entirely  in  the  dark,  but  I  hope  you  wdll  admit 
we  should  not  be,  but  in  order  to  make  lots  of  monev 
and  make  a  big  man  out  of  yourself,  you  must  have 
our  full  confidence  and  cooperation  for  without  that 
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goodwill  of  everybody  as  a  rule  a  man  cannot  go  far 
in  the  world.  You  are  made  of  the  right  stuff  and 
I  would  like  to  see  you  get  along  and  little  troubles 
should  not  destroy  what  you  have  worked  up  for 
years.  We  may  be  able  to  advise  you  how  to  pull 
out  of  the  hole  and  come  out  with  fl^dng  colors.  How- 
ever we  may  not,  but  if  you  have  a  chance  to  come 
down  here  and  have  a  talk  with  us  it  may  do  you  a  lot 
of  good.     Let  me  hear  from  you. 

Eespectfully  Yours, 
CARSTENS  PACKING  COMPANY, 
THOS.  CARSTENS.     [346—328] 
TC-AM. 

Cross-examination  by  Mr.  RITCHIE. 

Q.  Your  personal  relations  with  Mr.  Carstens  were 
always  friendly  up  to  the  time  you  were  last  in 
Seattle,  a  year  ago  ? 

A.  No,  the  tift  between  I  and  Carstens  started  in 
the  fall  of  1912 — when  I  came  out  that  fall  the  tift 
really  started  between  I  and  Mr.  Carstens  and  the 
Carstens  Packing  Company. 

Q.  It  wasn't  a  serious  matter  *? 

A.  It  was  just  simply  an  argument  of  pros  and 
cons — what  had  been  coming  on  for  years. 

Q.  Your  personal  relations  with  Mr.  Carstens  were 
always  friendly — were  always  pleasant  ? 

A.  Pleasant,  sure  — naturally  the  argument  of  two 
men  that  were  partners  and  dealing  the  way  we  had 
been  dealing — 

Q.  Your  relations  and  mutual  confidence  were  such 
that  in  the  spring  of  1914,  you  felt  warranted  in  send- 
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ing  to  him  for  goods  and  drawing  a  sight  draft  for 

$1,500  on  him  ?     [347—329] 

A.  Yes,  and  according  to  his  own  statements, 
under  the  agreements  we  had,  the  understanding  we 
had,  why  it  was  perfectly  right  for  me  to  draw  that 
draft.  I  considered  him  in,  just  the  same  as  I  was — 
he  was  in  the  same  position  and  I  contend  that  this 
very  minute,  that  Thomas  Carstens  and  the  Carstens 
Packing  Company  is  just  on  the  same  footing  that  I 
am  in. 

Q.  When  you  left  Seattle  in  February,  1914,  he 
hadn't  signed  any  agreement  with  you  in  regard  to 
this  new  proposition? 

A.  No  agreement  then  any  more  than  his  word  of 
mouth — the  only  thing  I  demanded  of  him  in  the  fall 
when  I  went  out  was  that  letter. 

Q.  Now,  you  are  sure,  as  to  these  conversations 
with  Mr.  Carstens  and  Mr.  Prater,  respectively, 
which  you  dispute,  that  they  are  wholly  wrong  in  the 
statements  they  make? 

A.  Yes,  I  would  swear  on  a  stack  of  Bibles  as  high 
as  this  house  that  they  are  wrong  on  that  talk,  that 
they  were  in  with  me  all  the  time,  from  the  very  time 
I  took  hold  of  the  store  that  they  were  in  with  me  on 
all  transactions  and  they  knew  the  argument  when  I 
put  up  the  roadhouse  and  everything  regarding 
that — they  were  not  deceived  in  any  way,  and  also  in 
regard  to  the  Kriunm  property — they  induced  me 
to  go  ahead  and  do  it ;  I  had  their  absolute  confidence, 
also  in  regard  to  the  money  I  got  from  them  that  I 
put  into  the  house  in  Fourth  Avenue,  they  knew 
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every  dog  gone  minute — they  knew  the  conditions 

that  Harry  was  working  under  at  all  times. 

Q.  As  to  this  disputed  conversation  with  Prater, 
you  are  sure  your  memory  is  better  than  his,  your 
friend  BilPs? 

A.  Yes — my  memory  is  as  good  anyway. 

Q.  And  your  recollection  of  the  conversation  with 
Carstens  is  better  than  your  old  friend  Tom's? 
[348 — 330]         A.  It  is  as  good  as  their 's  is. 

Witness  excused. 

Testimony  closed. 

Jury  excused  until  ten  o'clock  to-morrow  morning. 

[Motion  for  a  Directed  Verdict  for  Plaintiff,  etc.] 
By  Mr.  DONOHOE.— Plaintiff  at  this  time,  at  the 
close  of  all  the  evidence  in  this  case,  moves  the  Court 
to  direct  the  jury  to  find  a  verdict  for  the  plaintiff  in 
this  action,  that  he  is  entitled  to  the  possession  of  the 
property  described  in  the  Amended  Complaint  and 
that  the  jury  shall  then  proceed  on  the  evidence  in- 
troduced in  this  trial,  to  determine  by  their  verdict 
the  value  of  the  property  and  the  amount  of  damages 
plaintiff  has  suffered  by  reason  of  being  deprived  of 
the  property,  if  they  find  that  the  plaintiff  has  suf- 
fered any  damages. 

After  argument  by  counsel,  which  was  continued 
during  the  evening,  a  recess  until  eight  o'clock  hav- 
ing been  taken  for  that  purpose,  the  motion  of  plain- 
tiff was  denied  and  plaintiff  allowed  an  exception  to 
the  ruling. 

Whereupon  Court  adjourned  until  to-morrow, 
Thursday,  May  13,  1915,  at  ten  o  'clock  A.  M. 
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Thursday,  May  13,  1915.     Morning  Session. 
Mr.  EITCHIE.— Will  your  Honor  pass  on  the  mo- 
tion to  amend  the  Amended  Complaint  at  this  time  ? 

[Order  Allowing  Motion  to  Amend  Amended 

Complaint.] 

By  the  COURT. — The  amendment  may  be  allowed. 

To  which  ruling  of  the  Court  plaintiff  is  allowed 
an  exception.  Whereupon,  after  argument  by  coun- 
sel, the  Court  delivered  his  instructions  to  the  jur}% 
as  follows:     [349—331] 

Instructions  to  Jury. 
(By  the  COURT.) 

Gentlemen  of  the  Jury : 

In  this  case  the  plaintiff  by  his  Amended  Com- 
plaint claims  that  the  United  States  Marshal,  F.  R. 
Brenneman,  by  his  deputy,  James  M.  Millsap,  wrong- 
fully attached  and  took  into  his  possession  certain 
property,  which  plaintiff  claims  belonged  to  him. 
Plaintiff  claims  the  value  thereof  to  be  $8,350  and 
further  claims  that  he  is  damaged  by  the  wrongful 
withholding  of  such  property  in  the  sum  of  $3,000 
and  the  further  sum  of  $30  per  day  as  continuing 
damages  during  the  time  same  has  been  withheld 
from  him. 

The  defendants,  in  their  Answer  to  the  Amended 
Complaint,  allege  that  the  said  property  was  attached 
under  and  by  virtue  of  a  writ  of  attachment,  issued 
in  the  action  of  Carstens  Packing  Company  versus 
J.  A.  Fagerberg,  and  that  the  said  property  attached 
was,  at  the  time  of  the  attachment,  the  property  of  the 
said  plaintiff,  H.  M.  Fagerberg,  and  J.  A.  Fagerberg, 
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who  were  then  and  there  copartners  doing  business 
under  the  name  of  Fagerberg  Brothers. 

The  Answer  further  alleges  that  a  bill  of  sale  given 
by  J.  A.  Fagerberg  on  July  15,  1913,  to  his  brother, 
H.  M.  Fagerberg,  the  plaintiff  herein,  conveying  the 
said  property  to  the  plaintiff,  was  fraudulent  and 
given  for  the  purpose  of  delaying,  cheating  and  de- 
frauding the  creditors  of  the  said  firm  of  Fagerberg 
Brothers. 

The  plaintiff,  in  his  Reply,  denies  that  the  said  deed 
and  bill  of  sale  given  by  J.  A.  Fagerberg  on  the  15th 
day  of  July,  1913,  to  the  plaintiff,  H.  M.  Fagerberg, 
was  fraudulent  or  given  for  the  purpose  of  delaying, 
cheating  or  defrauding  any  of  the  [350 — 332] 
creditors  of  the  plaintiff  or  J.  A.  Fagerberg,  and 
alleges  that  said  deed  and  bill  of  sale  was  given  and 
received  for  an  adequate  and  valuable  consideration. 

The  main  issue  to  be  determined  by  you,  therefore, 
in  this  case  is  very  simple,  to  wit :  Did  the  property 
in  dispute,  when  it  was  attached,  belong  to  the  plain- 
tiff, H.  M.  Fagerberg,  in  his  own  individual  right,  or 
was  it  partnership  property  belonging  to  J.  A. 
Fagerberg  and  H.  M.  Fagerberg,  doing  business  as  a 
copartnership  by  the  name  of  Fagerberg  Brothers'? 

I  will  give  you  a  few  rules  with  regard  to  the  law 
on  partnership. 

A  general  partnership  is  a  voluntary  contract  be- 
tween two  or  more  persons  for  joining  together  the 
money,  goods,  labor  and  skill  of  either  or  all  of  them 
upon  an  agreement  that  the  gain  or  loss  shall  be 
divided  proportionately  between  them. 

The  jury  are  instructed  that  while  as  between  the 
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partners  themselves  a  partnership  can  only  be 
created  by  agreement  of  the  parties,  yet  persons  who 
associate  themselves  together  in  business  and  hold 
themselves  out  to  the  world  as  partners,  may  be  held 
liable  as  partners  by  third  persons  who  have  acted 
upon  a  reasonable  assumption  that  such  partnership 
existed,  as  shown  by  the  acts  and  conduct  of  the  al- 
leged partners. 

A  dormant  or  undisclosed  partner  is  liable  for  con- 
tracts made  or  goods  purchased  or  benefits  secured 
for  him  by  the  ostensible  partner,  and  if  an  osten- 
sible partner  purchases  [351 — 333]  property  on 
his  individual  credit  for  the  use  of  the  firm  and  the 
vendor  or  one  selling  the  goods  is  not  aware  of  the 
existence  of  the  partnership,  he  may,  when  he  dis- 
covers it,  hold  the  firm  liable  for  the  price. 

You  are  instructed  that  if  a  third  person  deals  with 
one  or  two  persons  associated  together  in  business,  all 
contracts  made  with  the  person  with  whom  the  deal- 
ings are  had  are  binding  upon  the  associate,  so  far  as 
he  shares  in  the  benefits  of  the  transaction.  To  state 
this  concretely,  the  rule  means  this :  That  if  A  and  B 
are  doing  business  together  under  a  private  arrange- 
ment, known  only  to  themselves,  but  holding  them- 
selves out  to  the  world  as  a  partnership,  and  C  sells 
goods  to  A  and  in  A's  name  only,  and  the  goods  are 
placed  in  a  stock  controlled  and  handled  by  A  and  B 
jointly  and  B  accepts  and  uses  a  part  of  the  proceeds 
and  this  course  of  conduct  continues  for  a  consider- 
able length  of  time,  any  liability  arising  on  the  part 
of  A  in  favor  of  C  by  reason  of  such  course  of  busi- 
ness and  such  transaction  wdth  C,  also  rests  on  B,  and 


396  F.  R,  Brenneman  et  ah 

B  is  liable  to  C  the  same  as  A,  at  least  to  the  extent 
of  the  proceeds  of  such  original  transaction. 

If  it  be  shown  that  two  men  engage  in  business  as 
partners  at  a  certain  time,  the  persumption  is  just- 
ified that  they  remain  partners  so  long  as  they  remain 
in  business  at  the  same  place  and  in  a  general  way, 
the  same  kind  of  business,  unless  in  the  meantime 
they  have  given  wide  public  notice  of  the  fact  that 
their  relations  have  changed  and  what  their  new 
relations  are  to  be.     [352 — 334] 

Copartnerships  are  formed  for  joint  purposes. 
The  members  undertake  joint  enterprises,  they  as- 
sume joint  risks  and  they  incur  in  all  cases  joint  lia- 
bilities. Each  copartner  is  bound  for  the  entire 
amount  due  on  copartnership  contracts,  and  this  ob- 
ligation is  so  far  several  that  if  he  is  sued  alone  and 
does  not  plead  the  nonjoinder  of  his  copartners,  a 
recovery  may  be  had  against  him  for  the  whole 
amount  due  upon  the  contract,  and  a  joint  judgment 
against  the  copartners  may  be  enforced  against  the 
property  of  each. 

You  are  further  instructed  that  if  you  believe  from 
the  evidence  that  J.  A.  Fagerberg  and  H.  M.  Fager- 
berg  were  copartners,  then  the  possession  of  H.  M. 
Fagerberg  in  the  roadhouse  or  any  other  property  of 
the  copartnership  would  be  the  same  as  the  posses- 
sion of  J.  A.  Fagerberg  and  that  the  partnership 
property  would  be  subject  to  levy  and  attachment  in 
the  possession  of  either  of  the  said  partners. 

If,  however,  you  believe  from  a  preponderance  of 
the  evidence  that  the  plaintiff,  H.  M.  Fagerberg,  was 
the  sole  owner  of  said  roadhouse  and  property  de- 
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scribed  in  the  plaintiff's  Amended  Complaint,  then 
the  defendants  had  no  right  to  seize  or  take  posses- 
sion of  said  property  under  writ  of  attachment  and 
your  verdict  should  be  for  the  plaintiff. 

If  you  find  from  the  evidence  that  the  plaintiff,  H. 
M.  Fagerberg,  was  not  a  partner  of  J.  A.  Fagerberg 
during  the  time  mentioned  in  the  pleadings,  then  I 
instruct  you  that  the  defendants  in  this  action  cannot 
justify  the  levy  on  and  seizure  [353 — 335]  made 
of  the  property  described  in  the  Amended  Complaint, 
unless  you  find  from  the  evidence  that  H.  M.  Fager- 
berg held  himself  out  to  be  a  partner  or  knowingly 
permitted  himself  to  be  held  out  as  a  partner  of  J.  A. 
Fagerberg  in  said  business,  and  that  the  Carstens 
Packing  Company  had  knowledge  of  such  holding 
out  at  the  time  J.  A.  Fagerberg  contracted  the  indebt- 
edness sued  upon  in  the  action  in  w^hich  the  writ  of 
attachment  was  issued,  and  that  the  consideration  for 
said  indebtedness  were  goods,  wares  and  merchandise 
used  and  handled  and  traded  in  by  said  co-partner- 
ship. 

A  person  who  is  not  actually  a  partner,  and  who 
has  no  interest  in  the  partnership,  cannot,  by  reason 
of  having  held  himself  out  to  the  world  as  a  partner, 
be  held  liable  as  such  on  a  contract  made  by  the  part- 
nership with  one  who  had  no  knowledge  of  the  hold- 
ing out. 

With  respect  to  the  bill  of  sale  executed  by  J.  A. 
Fagerberg  to  H.  M.  Fagerberg  on  July  15,  1913  and 
recorded  in  the  office  of  the  United  States  Commis- 
sioner at  Chitina  on  August  9,  1913,  You  are  in- 
structed that  a  transfer  of  property  made  by  a  person 
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who  is  insolvent  or  in  failing  condition  or  under  cir- 
cumstances making  it  important  to  him  to  conceal  his 
assets  is  to  be  viewed  with  suspicion  and  a  transfer 
made  by  him  at  such  time,  particularly  to  a  near 
relative  or  person  in  close  business  association  with 
him,  is  presumptively  fraudulent. 

In  this  case,  if  you  find  from  the  evidence  that 
after  the  bill  of  sale  was  given  by  J.  A.  Fagerberg  to 
H.  M.  Fagerberg  on  [354—336]  July  15,  1913,  no 
notice  of  the  transfer  was  given  by  either  party, 
further  than  to  place  it  on  record  in  the  Commission- 
er's office  at  Chitina,  and  that  the  said  parties  con- 
tinued to  conduct  business  as  they  had  done  before, 
that  there  was  no  apparent  change  of  possession  of 
any  of  the  property  and  all  the  relations  between  the 
said  parties  and  the  conditions  surrounding  their 
business  and  management  of  the  property  continued 
as  before,  you  will  be  justified  in  finding  that  what- 
ever relationship  existed  between  the  said  parties  in 
their  business  prior  to  that  date,  continued  to  exist. 
The  Alaska  Code  provides  as  follows: 

^^All  deeds  of  gifts,  all  conveyances  and  trans- 
fers or  assignments,  verbal  or  written,  of  goods 
or  chattels  of  things  in  action  made  in  trust  for 
the  person  making  the  same,  shall  be  void  as 
against  the  creditors  existing." 

Circumstances  attending  fraudulent  transfers 
made  to  defeat  creditors  are  sometimes  said  to 
carry  on  their  face  badges  of  fraud.  These 
badges  of  fraud  do  not  in  themselves  constitute 
fraud,  but  they  are  signs  or  indications  upon 
which  its  existence  may  be  properly  inferred  as  a 
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matter   of  evidence.      They   are  more   or  less 
strong  or  weak  according  to  their  own  nature 
and  the  nmnber  concurring  in  the  case.     They 
are  as  infinite  in  number  and  form  as  are  the 
resources  and  versatility  of  human  artifice. 
20  Cyc.  440. 
If  a  transfer  is  made  by  a  debtor  in  suspicion  of 
a  suit  against  him  or  after  a  suit  has  begun  and  while 
it  is  pending  against  him,  this  is  a  badge  of  fraud. 
Secrecy  is  a  badge  of  fraud  and  so  is  undue  or  un- 
usual haste.     Evidence  of  large  indebtedness  or  com- 
plete insolvency  is  an  important  element  in  marshall- 
ing badges  of  fraud  to  overturn  fraudulent  transfers. 
The  transfer  of  all  or  nearly  all  of  his  property  as  a 
debtor,  especially  when  he  is  insolvent  or  greatly 
embarrassed  financially,  is  a  badge  of  fraud.     The 
unexplained  retention  or  possession    [355 — 337]    by 
the  grantor  of  property  transferred  is  a  badge  of 
fraud. 

**He  who  alleges  fraud  must  prove  it.  It  is  never 
presumed.  The  law  does  presume,  in  the  absence 
of  evidence  to  the  contrary,  that  the  business  trans- 
actions of  every  man  are  done  in  good  faith,  and  for 
an  honest  purpose,  and  anyone  who  alleges  that  such 
acts  are  done  in  bad  faith  and  for  a  dishonest  pur- 
pose takes  upon  himself  the  business  of  showing  the 


same. ' ' 


And  in  this  case  I  instruct  you  that  if  fraud  is  al- 
leged by  the  defendants  in  this  case,  they  must  estab- 
lish the  alleged  fraud  to  your  satisfaction  as  tested 
by  the  foregoing  rule  before  you  can  find  that  the 
transfer  from  J.  A.  Fagerberg  to  H.  M.  Fagerberg 
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of  the  property  described  in  the  bill  of  sale  of  July 
15,  1913,  was  fraudulently  made,  or  made  with  a 
fraudulent  intent. 

While  as  just  stated,  fraud  must  be  proved  by  the 
one  alleging  it,  yet  this  rule  is  qualified  by  the  fur- 
ther rule  of  law  that  certain  acts  on  the  part  of  one 
making  a  deed  or  transfer  of  his  property  as  above 
explained  to  you,  constitute  what  are  called  badges 
or  evidences  of  fraud,  and  when  these  evidences  are 
sufficiently  strong  to  raise  a  presumption  of  fraud, 
the  burden  of  proof  shifts,  and  the  one  against  whom 
the  fraud  is  alleged  must  meet  and  overcome  this  pre- 
sumption of  fraud. 

You  are  instructed  that  if  you  believe  from  the 
evidence  that  the  plaintiff  H.  M.  Fagerberg,  and  his 
brother,  J.  A.  Fagerberg,  were  at  the  time  of  the  at- 
tachment in  this  case,  copartners,  [356 — 338]  do- 
ing business  under  the  firm  name  of  Fagerberg 
Brothers,  and  were,  as  such,  the  owners  of  the  prop- 
erty attached,  then  the  plaintiff  cannot  recover  and 
your  verdict  must  be  in  favor  of  the  defendants. 

If,  however,  you  believe  from  the  evidence  and  by 
a  preponderance  thereof,  that  said  property  was 
solely  owned  by  the  plaintiff,  H.  M.  Fagerberg,  then 
your  verdict  should  be  for  the  plaintiff  and  against 
the  defendants,  and  you  should  consider  what,  if  any, 
damages  the  plaintiff  sustained  by  reason  of  the 
wrongful  taking  of  his  property  and  the  withholding 
thereof. 

If  you  shall  find  for  the  plaintiff  from  a  prepon- 
derance of  the  evidence,  it  will  then  be  your  duty  to 
consider  the  question  of  damages  and  in  this  respect 
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you  are  instructed  that  the  measure  of  damages  is 
the  value  of  the  use  of  the  property  during  the  time 
it  was  wrongfully  withheld  from  the  plaintiff,  if  you 
find  it  was  so  wrongfull}^  withheld. 

You  have  heard  the  testimony  of  the  plaintiff  as 
to  the  value  of  the  use  of  the  roadhouse  and  the  five 
head  of  horses  attached  and  from  this  vou  will  en- 
deavor  to  ascertain  the  reasonable  amount  of  dam- 
ages, if  you  so  find  at  all. 

Damages  may  not  be  estimated  by  mere  guesswork 
or  conjecture,  but  must  be  based  upon  substantial 
facts  and  evidence  justifying  the  same.  Remote  or 
speculative  damages  and  future  profits  are  not  to  be 
considered,  except  in  so  far  as  they  are  reasonably 
deduced  from  the  testimony,  tending  to  prove  actual 
damages  to  the  plaintiff,  flowing  from  the  wrongful 
attachment  and  the  withholding  of  plaintiff's  prop- 
erty.    [357—339] 

You  are  instructed  that  you  are  the  sole  judges  of 
the  credibility  of  the  witnesses  and  of  the  effect  and 
value  of  the  evidence,  but  your  power  of  judging 
the  effect  of  evidence  is  not  arbitrary,  but  to  be  exer- 
cised with  legal  discretion  and  in  subordination  to 
the  rules  of  evidence. 

You  are  further  instructed  that  you  are  not  bound 
to  find  in  conformity  with  the  declarations  of  any 
number  of  witnesses  which  do  not  produce  convic- 
tion in  your  minds  against  a  less  number,  or  against 
a  presumption  or  other  evidence  satisfying  your 
minds. 

You  are  instructed  that  a  witness  willfully  false  in 
one  part  of  his  testimony  may  be  distrusted  in  others. 
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You  are  instructed  that  the  oral  admissions  of  a 
party  are  to  be  viewed  with  caution,  for  the  reason 
that  one  may  misunderstand  what  is  intended  to  be 
.said  or  place  a  wrong  construction  upon  what  is 
claimed  to  be  an  oral  admission. 

You  are  instructed  that  the  one  having  the  affirma- 
tive of  an  issue,  in  this  case  the  plaintiff,  has  the 
burden  upon  him  of  proving  his  case  by  a  preponder- 
ance of  the  evidence.  In  a  criminal  case  the  charge 
must  be  proven  beyond  a  reasonable  doubt,  but  in  a 
civil  case  the  one  having  the  burden  is  required  only 
to  prove  it  by  a  preponderance  of  the  evidence ;  this 
means  that  where  the  scales  are  about  evenly  bal- 
anced and  you  are  unable  to  determine  which  may  be 
in  the  right,  you  will  resolve  such  doubt  against  the 
one  having  the  affirmative  of  the  proposition,  [358 — 
340] 

In  determining  the  credit  you  will  gve  a  witness 
and  the  weight  and  value  you  will  attach  to  his  testi- 
mony, you  should  take  into  account  the  conduct  and 
appearance  of  the  witness  on  the  stand ;  the  interest 
he  has,  if  any,  in  the  result  of  the  trial ;  the  motive 
he  has  in  testifying,  if  any  is  shown ;  his  relation  to 
or  feeling  for  or  against  the  defendant ;  the  probabil- 
ity or  improbability  of  the  statements  of  the  witness ; 
the  opportunity  he  had  to  observe  and  to  be  informed 
as  to  the  matters  respecting  which  he  gave  testimony 
before  you;  and  the  inclination  he  evinces,  in  your 
judgment,  to  speak  the  truth  or  otherwise,  as  to  the 
matters  within  the  knowledge  of  such  witness. 

You  are  instructed  that  you  should  not  consider 
any  evidence  sought  to  be  introduced  but  excluded  by 
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the  Court,  nor  should  you  consider  any  evidence  that 
has  been  stricken  from  the  record  by  the  Court,  nor 
should  you  consider  in  reaching  your  verdict  any 
knowledge  or  information  known  to  you,  not  derived 
from  the  evidence  as  given  by  the  witnesses  upon  the 
wdtness  stand. 

You  should  not  allow  prejudice  or  s\Tnpathy  to 
swerve  you  in  reaching  a  verdict  according  to  the 
evidence  and  the  law  as  ffiven  to  vou  bv  the  Court. 
Whatever  is  warranted  under  the  evidence  and  the 
instructions  of  the  Court,  you  should  return,  as  you 
have  sworn  to  do. 

You  are  instructed  that  evidence  is  to  be  estimated 
not  only  by  its  own  intrinsic  weight,  but  also  accord- 
ing to  the  evidence  which  it  is  in  the  powder  of  one  side 
to  produce  [359 — 341]  and  of  the  other  to  contra- 
dict ;  and,  therefore,  if  the  weaker  and  less  satisfac- 
tory evidence  is  offered,  when  it  appears  that 
stronger  and  more  satisfactory  e\idence  was  within 
the  power  of  the  party  to  produce,  the  evidence 
should  be  viewed  with  distrust. 

You  are  instructed  that  in  considering  the  evidence 
in  this  case  vou  are  not  bound  to  find  a  verdict  in  con- 
fonnity  with  the  declarations  or  testimony  of  any 
nimiber  of  witnesses,  when  their  evidence  does  not 
produce  conviction  in  your  minds,  against  a  lesser 
number  of  witnesses,  or  a  presumption,  or  other  evi- 
dence which  is  satisfying  to  your  minds.  The  weight 
of  the  evidence  does  not  depend  so  much  upon  the 
number  of  witnesses  who  testify  as  upon  the  char- 
acter and  probability  of  the  facts  stated  by  them,  and 
upon  the  character  and  reasonableness  of  their  testi- 
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mony,  and  the  opportunity  the  witnesses  had  for  see- 
ing and  knowing  the  facts  stated  by  them. 

It  is  your  duty  to  give  to  the  testimony  of  each  and 
all  of  the  witnesses  such  credit  as  you  consider  their 
testimony  justly  entitled  to  receive;  and  in  doing  so 
you  should  not  regard  the  remarks  or  expressions  of 
counsel,  unless  the  same  are  in  conformity  with  the 
facts  proved,  or  are  reasonably  deductable  from  such 
facts  and  the  law  as  given  to  you  in  these  instruc- 
tions. 

Two  forms  of  verdict  are  herewith  submitted  to 
you  as  follows: 

We,  the  jury,  duly  empaneled  and  sworn  to  try  the 
above-entitled  cause,  find  that  the  plaintiff  is  the 
ow^ner  of  all  [360 — 342]  of  the  property  described 
in  his  amended  complaint,  and  w^as  on  the  6th  day  of 
August,  1914,  and  ever  since  has  been  and  now  is  en- 
titled to  the  possession  of  all  of  said  property;  and 
that  he  is  now  entitled  to  the  return  of  said  property 
from  said  defendants  and  each  of  them.  And  we 
find  the  value  of  the  log  buildings  used  as  a  hotel  or 
roadhouse  at  Blackburn,  Alaska,  together  with  the 
two  storehouses  adjoining  said  roadhouse  or  hotel, 
all  of  which  is  described  in  the  complaint,  to  be  the 

sum  of dollars ;  the  value  of  the  tents,  barns 

and  blacksmith-shop  described  in  said  complaint  to 

be  the  sum  of dollars ;  the  value  of  the  horses 

described  in  said  complaint  to  be  the  sum  of 

dollars ;  the  value  of  all  other  personal  property  men- 
tioned in  said  complaint  and  particularly  described 
in  the  schedule  attached  thereto  to  be  the  sum  of 
dollars.     And  in  case  that  the  delivery  of  said 
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property,  or  any  part  thereof,  cannot  be  made  to  the 
plaintiff,  we  find  that  plaintiff  is  entitled  to  a  judg- 
ment against  said  defendants  and  each  of  them  for 
the  value  of  such  portion  of  the  property  as  hereto- 
fore assessed  as  cannot  be  returned. 

We  further  find  that  plaintiff  has  been  damaged  by 
reason  of  the  wrongful  taking  and  detention  of  said 
property  by  the  defendants  and  assess  his  damages 
at  the  sum  of dollars. 

Dated  at  Valdez,  Alaska,  this  13th  day  of  May, 
1915.  Should  you  find  this  verdict,  you  will  insert  in 
each  of  the  blank  places  here,  the  amounts  which  you 
find  to  be  proper. 

The  second  general  verdict  is  a  verdict  as  follows : 

We,  the  jury,  duly  empaneled  and  sworn  in  the 
above-entitled  [361 — 343]  cause  do  find  for  the 
defendants  on  all  the  issues. 

That  is  a  general  verdict  in  favor  of  the  defend- 
ants. 

There  are  also  submitted  to  you  three  special  ques- 
tions of  findings,  and  you  will  answer  the  first  two 
of  said  questions  yes  or  no,  and  the  third  question 
answer  as  you  may  find.     The  questions  are : 

1.  Was  H.  M.  Fagerberg  on  the  6th  day  of  Au- 
gust, 1914,  the  sole  and  lawful  owner  of  the  property 
described  in  the  amended  complaint,  that  is,  the 
Blackburn  roadhouse,  furniture  and  equipment,  the 
barns  and  outbuildings,  and  the  horses,  harnesses, 
sleds,  etc.,  as  set  forth  in  Plaintiff's  Exhibit  ''A," 
attached  to  the  amended  complaint 'F 

2.  Was  there  a  partnership  existing  between  H. 
M.  Fagerberg  and  J.  A.  Fagerberg  at  any  time  previ- 
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ous  to  the  6th  day  of  August,  1914? 

3.  Should  you  find  that  there  was  such  a  partner- 
ship, state  when  it  begun  and  when  it  terminated. 

These  verdicts  you  will  take  with  you  to  your  jury- 
room  and  when  you  have  unanimously  agreed  upon 
a  verdict  and  upon  the  answers  to  these  questions, 
you  will  sign  the  verdict  which  you  find  by  your  fore- 
man, and  return  the  same  into  court.  The  instruc- 
tions you  will  also  take  with  you  to  your  jury-room, 
for  your  guidance  and  also  the  exhibits  in  the  case. 
[362^344] 

[Exceptions  to  Refusal  of  Court  to  Give  Certain 

Instructions.] 
Mr.  RITCHIE.— The  defendants  desire  to  except 
to  the  refusal  of  the  Court  to  give  that  part  of  In- 
struction Number  5  asked  by  the  defendants  which 
is  indicated  by  a  pencil  bracket  in  the  margin.  I  am 
not  sure  that  that  is  covered — it  is  probably  partly 
covered  by  another,  but  not  fully  covered  and  in 
order  to  save  the  point  I  wish  to  except  at  this  time. 

Defendants  also  desire  to  except  to  the  refusal  of 
the  Court  to  give  Instruction  Number  6  requested  by 
defendants. 

Exception  allowed  in  each  case. 
The  part  of  Instruction  Number  5  referred  to  by 
counsel  is  as  follows : 

*^You  are  instructed  that  possession  of  prop- 
erty is  presumptive  evidence  of  ownership,  until 
the  basis  of  ownership  is  otherwise  explained, 
and  long  continuance  in  possession  strengthens 
the  presumption  of  ownership. 

In  this  case  if  vou  find  that  the  Blackburn 
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roadhouse  and  equipment  had  been  in  possession 
of  J.  A.  Fagerberg  most  of  the  time  since  it  was 
constructed,  and  that  H.  M.  Fagerberg  never 
had  charge  of  it  for  a  considerable  length  of 
time,  you  are  entitled  to  consider  the  facts  re- 
garding possession  as  making  a  prima  facie  case 
of  ownership  in  J.  A.  Fagerberg."     [363 — 352] 

[Stenographer's   Certificate   to    Transcript   of 
Evidence  and  Proceedings.] 

I  do  hereby  certify  that  I  am  the  official  court 
stenographer  of  the  Third  Judicial  Division,  Terri- 
tory of  Alaska;  that  as  such  I  reported  the  pro- 
ceedings had  in  the  trial  of  the  above-entitled  cause, 
to  wit,  H.  M.  Fagerberg  vs.  F.  R.  Brenneman,  U.  S. 
Marshal,  et  al. ;  that  the  above  is  a  full,  true  and  cor- 
rect transcript  of  the  evidence  produced  and  pro- 
ceedings had  at  said  trial. 

Dated  at  Valdez,  Alaska,  this  day  of , 

1915. 

[364] 


[Plaintiflf's    Exhibit    'T'^— Complaint     (Carstens 
Packing  Co.  vs.  J.  A.  Fagerberg).] 

In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division. 

No.  682. 

CARSTENS  PACKING  COMPANY,  a  Corporation, 

Plaintiff, 
vs. 
J.  A.  FAGERBERG, 

Defendant. 
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For  his  first  cause  of  action  against  defendant 
plaintiff  says: 

I. 

Plaintiff  is  a  corporation,  duly  organized  under  the 
laws  of  the  State  of  Washington,  and  doing  business 
in  the  Territory  of  Alaska,  and  was  such  corpora- 
tion at  all  times  hereinafter  mentioned. 

II. 

That  on  the  3d  day  of  July,  1914,  the  Superior 
Court  of  King  County,  State  of  Washington,  was  a 
court  of  general  jurisdiction,  duly  created  and  organ- 
ized by  the  law^s  of  the  said  State. 

III. 

That  on  the day  of  February,  1913,  plaintiff 

commenced  an  action  in  said  Superior  Court  of  King 
County,  State  of  Washington,  against  the  defendant 
herein  by  due  service  of  process  upon  him  according 
to  the  laws  of  said  State.  That  such  process  was 
duly  and  personally  served  upon  said  defendant 
within  the  jurisdiction  of  said  Superior  Court.  That 
thereafter,  to  wit,  on  the  23d  day  of  March,  1913,  the 
default  of  said  defendant  for  pleading,  or  appearance 
in  said  action  was  duly  entered  in  said  court.  That 
thereafter,  such  proceedings  were  had  in  said  cause 
that  on  the  3d  day  of  July,  1914,  judgment  for  the 
sum  of  [365]  Twenty-six  Hundred  Fifty-one  and 
72/100  Dollars  ($2651.72)  was  duly  given  and  en- 
tered by  said  Court  in  favor  of  the  plaintiff  and 
against  the  defendant;  that  said  judgment  draws 
interest  from  its  date  at  the  rate  of  six  per  cent 
(6%)  per  annum  until  paid. 
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IV. 

That  no  part  of  said  judgment  has  been  paid  and 
the  whole  sum  is  now  due  and  payable. 

For  a  second  cause  of  action  against  defendant 
plaintiff  says  : 

I. 

Plaintiff  is  a  corporation,  duly  organized  under  the 
laws  of  the  State  of  Washington,  and  doing  business 
in  the  Territory  of  Alaska,  and  was  such  corpora- 
tion at  all  times  hereinafter  mentioned. 

II. 

That  between  the  10th  day  of  March,  1914,  and  the 
12th  day  of  June,  1914,  the  plaintiff  sold  and  de- 
livered to  the  defendant  goods,  wares  and  merchan- 
dise at  the  agreed  price  and  of  the  agreed  value  of 
Forty-one  Hundred  Seventy  and  97/100  Dollars 
($4,170.97). 

III. 

That  no  part  of  said  sum  has  been  paid  except  the 
sum  of  One  Hundred  Forty-eight  and  22/100  Dollars 
($148.22). 

IV. 

That  there  is  now  due  and  owing  to  plaintiff  from 
defendant  on  said  account,  the  sum  of  Four  Thou- 
sand Twenty-two  and  75/100  Dollars  ($4,022.75), 
with  interest  thereon  at  the  legal  rate  from  June  12, 
1914. 

WHEREFORE,  plaintiff  asks  judgment  against 
defendant  for  the  sum  of  Twenty-six  Hundred 
Sixty-three  and  66/100  Dollars  ($2,663.66)  on  its 
fii-st  cause  of  action  and  for  the  sum  of  Four  Tliou- 
sand  Sixty-five  and  66/100  Dollars  on  its  second 
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cause  of  action,  a  total  of  Six  Thousand  Seven  Hun- 
dred Twenty-nine  and  32/100  Dollars  [366] 
($6,729.32),  with  interest  on  said  separate  sums  as 
hereinbefore  stated  and  for  the  costs  of  this  action. 

C.  E.  BUNNELL, 
JOHN  LYONS  and 
E.  E.  EITCHIE, 
Attorneys  for  Plaintiff. 
United  States  of  America, 
Territory  of  Alaska, — ss. 

E.  E.  Ritchie,  being  first  duly  sworn,  deposes  and 
says  that  he  is  attorney  for  plaintiff  in  this  action; 
that  he  makes  this  verification  in  behalf  of  the 
plaintiff  for  the  reason  that  plaintiff  is  a  foreign  cor- 
poration with  its  principal  officers  nonresidents  of 
the  Territory  of  Alaska,  and  now  absent  therefrom; 
that  he  has  read  the  foregoing  Complaint  and  be- 
lieves the  same  to  be  true. 

E.  E.  RITCHIE. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  July,  A.  D.  1914. 

[Seal]  THOS.  P.  OERAOHTY, 

Notary  Public  for  Alaska. 
My  commission  expires  Feb,  15,  1915. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Jul.  31,  1914.  Arthur 
Lang,  Clerk.     By  Chas.  A.  Hand,  Deputy.     [367] 
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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

No.  687. 

H.  M.  FAGERBERG, 

Plaintiff, 
vs. 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAS.  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 
Verdict. 
We,  the  jury,  duly  empaneled  and  sworn  to  try 
the  above-entitled  cause,  find  that  the  plaintiff  is  the 
owner  of  all  of  the  property  described  in  his  amended 
complaint,  and  was  on  the  6th  day  of  August,  1914, 
and  ever  since  has  been  and  now  is  entitled  to  the 
possession  of  all  of  said  property;  and  that  he  is  now 
entitled  to  the  return  of  said  property  from  said 
defendants  and  each  of  them.    And  we  find  the  value 
of  the  log  buildings  used  as  a  hotel  or  roadhouse  at 
Blackburn,  Alaska,  together   with   the  two  store- 
houses adjoining  said  roadhouse  or  hotel,  all  of  which 
is  described  in  the  complaint,  to  be  the  sum  of  Two 
Thousand  ($2,000)  Dollars;  the  value  of  the  tents, 
barns  and  blacksmith-shop  described  in  said  com- 
plaint to  be  the  sum  of  One  Thousand  ($1,000)  Dol- 
lars; the  value  of  the  horses  described  in  said  com- 
plaint to  be  the  sum  of  One  Thousand  ($1,000)  Dol- 
lars; the  value  of  all  other  personal  property  men- 
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tioned  in  said  complaint  and  particularly  described 
in  the  schedule  attached  thereto  to  be  the  sum  of 
One  Thousand  ($1,000)  Dollars.  And  in  case  that 
the  delivery  of  said  property  or  any  part  thereof 
cannot  be  made  to  the  plaintiff  we  find  that  plaintiff 
is  entitled  to  a  judgment  against  said  defendants  and 
each  of  them  for  the  value  of  such  portions  of  the 
property  as  heretofore  [368]  assessed  as  cannot 
be  returned. 

We  further  find  that  plaintiff  has  been  damaged 
by  reason  of  the  Avrongful  taking  and  detention  of 
said  property  by  the  defendants,  and  assess  his  dam- 
ages at  the  sum  of  Four  Thousand  Seven  Hundred 
Twenty-five  Dollars  ($4,725). 

Dated  at  Valdez,  Alaska,  this  13th  day  of  May, 
1915. 

GEORGE  LACY, 
Foreman. 

[Endorsed  as  follows]  :  Filed  in  the  District  Court, 
Territor}^  of  Alaska,  Third  Division.  May  13,  1915. 
Arthur  Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy. 

Entered  Court  Journal  No.  9,  page  No.  128.     [369] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

No.  687. 
H.  M.  FAGERBERG, 

Plaintiff, 

vs. 
F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAS.  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 
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Special  Findings  Requested  by  Plaintiff  and 

Defendants. 
I. 

Was  H.  M.  Fagerberg  on  the  6th  day  of  August, 
1914,  the  sole  and  lawful  owner  of  the  property  de- 
scribed in  the  amended  complaint,  that  is,  the  Black- 
burn roadhouse,  furniture  and  equipment,  the  bams 
and  outbuildings,  and  the  horses,  harnesses,  sleds, 
etc.,  as  set  forth  in  Plaintiff's  Exhibit  ^'A,"  attached 
to  the  amended  complaint  ? 
He  was. 

II. 
Was  there  a  partnership  existing  between  H.  M. 
Fagerberg  and  J.  A.  Fagerberg  at  any  time  previous 
to  the  6th  day  of  August,  1914? 
There  was  not. 

III. 
Should  you  find  that  there  was  such  a  partnership, 
state  when  it  began  and  when  it  terminated.     [370] 
Dated  at  Valdez,  Alaska,  this  13  day  of  May,  1915. 

GEORGE  LACY, 

Foreman. 

[Endorsements] :  Filed  in  the  District  Court,  Ter- 
ritory of  Alaska,  Third  Division.  May  13,  1915. 
Arthur  Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy. 

Entered  Court  Journal  No.  9,  page  No.  129.     [371] 
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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division. 

H.  M.  FAGERBERG, 

Plaintiff, 
vs. 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAS.  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 
Motion  for  New  Trial. 
Now  come  the  defendants  by  their  attorneys, 
Lyons  &  Ritchie,  and  move  the  Court  for  an  order 
setting  aside  the  verdict  and  special  findings  re- 
turned by  the  jury  in  this  cause,  and  to  grant  a  new 
trial  of  the  action  upon  the  following  grounds: 

I. 
That  the  valuation  of  the  property  fixed  by  the 
jury  and  the  allowance  of  damages  on  account  of  the 
attachment  complained  of  herein,  made  by  the  jury, 
are  excessive;  appearing  to  have  been  given  under 
the  influence  of  passion  and  prejudice. 

II. 
That  the  evidence  adduced  in  the  trial  was  wholly 
insufficient  to  justify  the  verdict  and  findings  and 
that  said  verdict  and  findings  are  against  law. 

III. 
Errors  in  law  occurring  at  the  trial  and  excepted 
to  by  the  defendants  at  the  time  as  follows : 

A.     The  Court  erred  in  admitting  the  testimony 
of  H.  M.  Fagerberg,  over  the  objection  of  defend- 
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ants,  as  to  the  probable  profit  he  might  have  made 
by  operating  the  Blackburn  roadhouse  and  by  use  of 
the  horses  claimed  by  him,  for  the  reason  that  all  the 
testimony  offered  referred  wholly  to  speculative 
profits,  based  upon  evidence  and  opinions  of  said 
H.  M.  Fagerberg  as  to  probable  business,  and  none 
of  it  offered  [372]  specific  facts  and  figures,  show- 
ing assured  business  taken  away  from  plaintiff  by 
reason  of  said  attachment. 

Further,  all  such  testimony  was  incompetent,  ir- 
relevant and  immaterial  for  the  reason  that  the  tes- 
timony offered  by  plaintiff  himself  shows  that  prior 
to  the  attachment,  he  was  working  for  J,  A.  Fager- 
berg for  a  salary  of  $100.00  per  month  and  had  all 
the  property,  now  claimed  by  him,  leased  to  said 
J.  A.  Fagerberg  for  an  indefinite  period,  as  shown 
by  the  written  contract  introduced  in  evidence  by 
plaintiff,  and,  therefore,  the  attachment  did  not  in- 
terfere with  or  break  off  any  business  whatsoever 
that  he  was  engaged  in  on  his  own  account  and  all 
of  the  evidence  offered  by  plaintiff  was  intended  to 
show  damages  and  destruction  of  his  own  personal 
business. 

Further,  plaintiff  failed  to  show  by  any  evidence 
that  either  the  freighting  or  roadhouse  business  done 
by  J.  A.  Fagerberg  prior  to  the  attachment  or  in 
prospect  after  the  time  of  the  attachment,  was  suffi- 
cient to  enable  him  to  pay  to  plaintiff  any  part  of 
any  of  the  sums  called  for  by  the  lease  from  plaintiff 
to  J.  A.  Fagerberg,  and  plaintiff  admitted  that  up 
to  the  time  of  the  attachment,  he  had  received  noth- 
ing on  account  of  said  lease,  except  his  personal  ex- 
penses. 
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B.  The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  5,  asked  by  defendants,  as  follows: 

^^You  are  instructed  that  possession  of  prop- 
erty is  presumptive  evidence  of  ownership,  until 
the  basis  of  ownership  is  otherwise  explained, 
and  long  continuance  in  possession  strengthens 
the  presumption  of  ownership. 

In  this  case  if  you  find  that  the  Blackburn 
roadhouse  and  equipment  had  been  in  posses- 
sion of  J.  A.  Fagerberg  most  of  the  time  since 
it  was  constructed,  and  that  H.  M.  Fagerberg 
never  had  charge  of  it  for  a  considerable  length 
of  time  you  are  entitled  to  consider  the  facts 
regarding  possession  as  making  a  prima  facie 
case  of  ownership  in  J.  A.  Fagerberg." 

C.  The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  6  asked  by  defendants,  as  follows: 

'^You  are  instructed  that  in  seizing  the  prop- 
erty attached  by  him  in  the  case  in  which  the 
writ  complained  of  was  issued,  the  marshal  and 
his  deputy  were  merely  discharging  their  duty 
to  serve  process  in  their  hands;  that  said  [373] 
w^rit  directed  them  to  seize  sufficient  property 
to  secure  the  possible  judgment  and  costs  that 
might  be  recovered  in  the  case,  with  a  reason- 
able allowance  for  depreciation  in  value  incident 
to  the  seizure  and  sale. 

The  marshal  had  also  a  right  to  seize  any 
property  in  which  H.  M.  Fagerberg  had  an  in- 
terest." 

LYONS  &  RITCHIE, 
Attorneys  for  Defendants. 
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Service  of  copy  admitted  this  17th  day  of  May, 
1915. 

DONOHOE  &  DIMOND, 
Attorneys  for  Plaintiff. 
By  ANTHONY  J.  DIMOND. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  May  17,  1915.  Ar- 
thur Lang,  Clerk.     By  Chas.  A.  Hand,  Deputy.  [374] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

No.  687. 
H.  M.  FAGERBERG,  : 

Plaintiff, 

vs. 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAS.  M.  MILLSAP,  Deputy  United  States 
Marshal. 

Order  Denying  Motion  for  New  Trial. 

The  motion  of  defendants  for  a  new  trial  in  the 
above-entitled  cause  came  on  regularly  for  hearing 
this  19th  day  of  May,  1915,  the  plaintiff  being  repre- 
sented by  his  attorneys,  Donohoe  &  Dimond,  and  the 
defendants  by  their  attorneys,  Lyons  &  Ritchie,  and 
the  Court  after  hearing  the  said  motion,  and  the  ar- 
guments of  counsel,  for  the  respective  parties,  and 
being  fully  advised  in  the  premises,  announced  that 
in  the  opinion  of  the  Court,  the  damages  fixed  by 
the  jury  in  the  verdict  of  four  thousand  seven  hun- 
dred and  twenty-five  dollars  for  the  wrongful  tak- 
ing and  detention  of  the  property  described  in  plain- 
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tiff's  amended  complaint  were  excessive,  and  that 
in  the  opinion  of  the  Court  the  sum  of  three  thou- 
sand dollars  would  be  just  and  equitable  as  such 
damages,  whereupon,  plaintiff  announced  in  open 
court  that  he  was  willing  to  accept  the  said  sum  of 
three  thousand  dollars  as  such  damages. 

NOW,  THEREFORE,  IT  IS  ORDERED,  that  said 
motion  for  a  new  trial  be  and  the  same  is  hereby 
denied;  and  it  is  further  ordered  that  the  verdict  of 
the  jury  as  to  damages  for  the  wrongful  taking  and 
detention  of  the  property  described  in  the  amended 
complaint  in  this  action,  be  and  the  same  is  hereby 
modified  by  reducing  the  amount  thereof  from  four 
thousand  seven  hundred  twentv-five  dollars  to  the 
sum  of  three  thousand  dollars,  and  that  judgment  be 
entered  for  plaintiff  and  against  defendants  and  each 
of  them  accordingly.  To  which  order  of  the  Court 
the  defendants  then  and  there  excepted.     [375] 

Done  in  open  court  at  Valdez,  Alaska,  this  19th 
day  of  May,  1915. 

FRED  M.  BROWN, 
Judge. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  May  20,  1915. 
Arthur  Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy. 

Entered  Court  Journal  No.  9,  Page  No.  138.     [376] 
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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division. 

No.  687. 
H.  M.  FAGEEBERG, 

Plaintiflf, 

vs. 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAS.  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 
Judgment. 

This  action  came  on  regularly  for  trial,  plaintiff 
appearing  in  person  and  by  his  attorneys,  Donohoe 
&  Dimond,  and  the  defendants  appearing  by  their 
attorneys,  Lyons  &  Ritchie,  a  jury  of  twelve  persons 
was  duly  and  regularly  empaneled  and  sworn  to  try 
said  action.  Witnesses  on  the  part  of  the  plaintiff 
and  defendant  were  sworn  and  examined.  After 
hearing  all  the  evidence,  the  arguments  of  counsel 
and  the  instructions  of  the  Couii:,  the  jury  retired 
to  consider  of  their  verdict,  and  subsequently  on  the 
13th  dav  of  Mav,  1915,  returned  into  court  with  the 
verdict  signed  by  the  foreman,  and  after  being  called, 
answered  to  their  names  and  said : 

**We,  the  jury,  duly  empaneled  and  sworn  to  try 
the  above-entitled  cause,  find  that  the  plaintiff  is  the 
owner  of  all  the  property  described  in  his  amended 
complaint,  and  was  on  the  6th  day  of  August,  1914, 
and  ever  since  has  been  and  now  is  entitled  to  the 
possession  of  all  said  property;  and  that  he  is  now 
entitled  to  the  return  of  said  property  from  said 
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defendants  and  each  of  them.  And  we  find  the  value 
of  the  log  buildings  used  as  a  hotel  or  roadhouse  at 
Blackburn,  Alaska,  together  with  the  two  store- 
houses adjoining  said  roadhouse  or  hotel,  all  of  which 
is  described  in  the  complaint,  to  be  the  sum  of  Two 
Thousand  ($2,000)  Dollars;  the  value  of  the  tents, 
barns  and  blacksmith-shop  described  in  said  com- 
plaint to  be  the  sum  of  One  Thousand  ($1,000)  Dol- 
lars; the  value  of  the  horses  described  in  said  com- 
plaint to  be  the  sum  of  One  Thousand  ($1,000) 
[377]  Dollars;  the  value  of  all  other  personal  prop- 
erty mentioned  in  said  complaint  and  particularly 
described  in  the  schedule  attached  thereto  to  be  the 
sum  of  One  Thousand  ($1,000)  Dollars.  And  in  case 
that  the  delivery  of  said  property  or  any  part  thereof 
cannot  be  made  to  the  plaintiff,  we  find  that  plaintiff 
is  entitled  to  a  judgment  against  said  defendants  and 
each  of  them  for  the  value  of  such  portion  of  the 
property  as  heretofore  assessed  as  cannot  be  re- 
turned. 

We  further  find  that  plaintiff  has  been  damaged 
by  reason  of  the  wrongful  taking  and  detention  of 
said  property  by  the  defendants,  and  assess  his  dam- 
ages at  the  sum  of  Four  Thousand  Seven  Hundred 
Twenty-five  ($4,725)  Dollars. 

Dated  at  Valdez,  Alaska,  this  13th  day  of  May, 
1915. 

GEORGE  LACY, 

Foreman.'' 

And  thereafter  the  defendants  filed  herein  a  mo- 
tion for  a  new  trial,  which  came  on  regularly  for 
hearing  on  the  19th  day  of  May,  1915,  and  the  Court, 
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with  the  consent  of  the  plaintiff,  having  reduced  the 
damages  given  by  the  jury  in  said  verdict  from  four 
thousand  seven  hundred  twenty-five  dollars  to  the 
sum  of  three  thousand  dollars,  and  thereupon  the 
Court  by  order  duly  made  and  entered  denied  said 
motion  for  a  new  trial. 

WHEREFORE,  by  virtue  of  the  law  and  by  rea- 
son  of  the   premises   aforesaid  it   is   ORDERED, 
ADJUDGED  and  DECREED,  that  the  plaintiff  is 
the  lawful  owner  and  entitled  to  the  immediate  pos- 
session of  the  following  described  property:  That 
certain  roadhouse,  together  with  the  appurtenances, 
the  land  about  said  roadhouse  and  upon  which  said 
roadhouse  is  situate,  being  two  acres,  more  or  less, 
all  furniture  and  equipment  in  said  roadhouse,  and 
all  barns  and  outbuildings  in  connection  therewith, 
the  said  property  being  situate  at  what  is  known  as 
the  Town  of  Blackburn,  Alaska,  at  mile  192  of  the 
Copper   River   and  Northwestern  Railway,   within 
the  Third  Division  of  the  Territory  of  Alaska,  the 
said  property  and  premises  being  commonly  known 
as  the  '^Blackburn  Roadhouse";  also,  five  head  of 
horses,  and  harnesses,  saddles,  sleds,  wagon  and  gen- 
eral equipment,  the  said  property  being  described 
more  particularly  and  in  detail  as  follows :     [378] 
2  acres  of  land,  more  or  less,  of  land  on  which  road- 
house stands. 
One  log  buikiing — Roadhouse. 
1— 34x32L— 2  floors  and  attic. 
1 — 20x40 — Main  building — 2  floors  and  attic. 
1  storeroom  joining  on  North  side,  19x30. 
1  storeroom  joining  on  South,  18x30. 
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Tents,  barns,  etc. : 

1—16x29— lOoz.  tent. 

1 — 13x22  log  cabin,  blacksmith-shop. 

1—37x47  stable,  logs. 

1 — 15x18,  approximately,  log  barn. 

1 — cache  tent,  16x32,  with  floor. 
Furniture,  Hotel  Lobby : 

2  window-shades. 

4  straight-back  chairs. 

2  Morris  chairs. 
1  oak  rocker. 

1  air-tight  heater. 
1  water-cooler. 
1  oak  settee. 
1  oak  Morris  chair. 
1  oak  library  chair. 
1  fire-extinguisher. 
Hallway : 
1 16x18  linoleum. 
1  foot  rug. 
1  window-shade. 

3  straight-back  chairs. 
1  fire-extinguisher. 

1  wall  lamp. 
Linen  Closet: 
21  sheets. 

4  roller  towels. 
8  bath  towels. 
3  bed  spreads. 
23  face  towels. 
15  pillow  cases. 
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Dining-room : 

3  fire-extinguishers. 

1  20-inch  Empire  heater. 
1  large  dining-room  table. 

4  yds.  oilcloth  on  table. 
4  pair  window  curtains. 

1  pitcher. 

8  oil  and  vinegar  cruets. 

2  toothpick-holders. 
1  berry  glass  dish. 

13  dining-room  chairs. 

18x22  oilcloth. 

1  small  dining- table. 

1  table-cover. 

2  window-shades.  h 
Telephone. 

2  sugar-bowls. 

1  salt-and-pepper  shaker. 
Kitchen : 

13  China  cups. 

4  syrup  pitchers. 

2  gravy  dishes. 
2  berry  dishes. 
7  pickle  dishes. 

5  mixing  pans. 

2  granite  pitchers.  ' 

2  large  wash-basins. 

18  dinner  plates.  "^ 

6  small  platters. 

11  vegetable  dishes. 

10  dessert  plates. 

16  Roger  Bros,  knives. 
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7  tablespoons. 
2  butter  knives. 

1  range. 

2  large  coffee-pots. 
1  double  boiler. 

3  bake  pans. 

1  tea-kettle. 

2  cake  cutters. 

1 — 2-gallon  ice-cream  freezer. 
1  waffle-iron. 
1  broom. 
1  dustpan. 

3  kitchen  tables. 
1  wall  sideboard. 

1  kitchen  cupboard. 
1  egg-beater. 
1  corkscrew. 
1  potato-reeder. 

1  can-opener. 
22  saucers. 

4  granite  saucers. 
16  water  glasses. 

2  large  syrup  pitchers. 

18  granite  mixing-pans,  various  sizes. 

6  granite  soup  bowls. 
1  basin  strainer. 

3  vegetable  mashers. 

7  large  platters. 

12  butter  dishes.     [379] 
15  soup  plates. 

21  soup  spoons. 

13  teaspoons. 
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18  forks. 

2  large  stock-pots. 

3  skillets. 
1  toaster. 

1  large  fork. 

1  small  dish-pan.  '  , 

1  pr.  tin  snips. 

1  pancake  turner. 

1  steel. 

1  poker. 

1  roller  towel. 

1  clawhammer. 

2  window-shades. 

2  dish  towels. 

24  water  glasses.  * 

1  milk  pitcher. 

1  glass  pitcher. 

1  spoonholder. 

1  wash-hasin. 

8  mush  bowls.  ' 

3  olive  dishes. 

3  sugar  spoons. 
1  skimmer. 
1  small  strainer. 
Pantry : 

1 — 24-in.  bread  pan  and  cover. 

1 — 1-gal.  earthen  bean-baker. 

1 — 3-gal.  crock. 

1  granite  iron  ladle. 

1 — 1-gal.  vegetable  strainer. 

6  bake  pans. 

10  biscuit  and  cake  cutters. 
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6  cake  tins. 
18  pie  tins. 
1  muffin  pan. 

1  corn  popper. 

2  milk  strainers. 
1  meat  chopper. 

5  bit  cleavers. 
1  wall  lamp. 

1  window-shade. 

2  mixing  tables. 
1  cupboard. 

Cook  Room : 
4  Rochester  lamps. 

1  bracket  lamp. 

2  new  brooms. 

1  window-shade. 

1  folding  cot. 

2  prs.  cotton  blankets. 
1  sheet. 

1  chair. 

2  water-pitchers. 
1  tea-pot. 

1  toothpick-holder. 

3  flour  sifters. 
1  serving  tray. 

8  toothpick-holders. 

6  salt-and-pepper  shakers. 
1  set  red  portieres. 

1 — 5x7  linoleum. 
Room  No.  1: 

1  iron  bed  and  spring  and  mattress. 

2  sheets. 
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1  four-pound  blanket. 
1  quilt. 
1  bedspread. 
1  pillow. 
1  foot  rug. 

1  slop-bucket  and  cover. 
1  wash-bowl  and  pitcher. 
1  soap  dish. 
1  glass. 

1  looking-glass. 
1  portiere  and  1  rug. 
Room  No.  2: 
34  spring  mattress. 
1 — 6-lb.  gray  blanket. 
1  quilt,  1  bedspread,  2  pillows. 
1  foot  rug,  1  bedspread,  1  slop-bucket  and  cover. 
1  wash-bowl,  1  chair,  glass,  1  water-pitcher. 
1  towel,  1  soap  dish,  1  candlestick,  1  looking-glass. 

1  window-shade. 
Room  No.  3: 

1 — %  mattress,  spring  and  bedstead,  2  sheets, 
1 — 4-lb.  blanket,  quilt,  spread,  1  chair,  1  pillow, 
-1  table,  1  carpet,  1  slop-jar,  1  bowl,  1  soap  dish, 

1  candlestick,  1  looking-glass,  1  window-shade, 

2  towels,  washstand,  1  blanket,  1  quilt,  1  pr.  cur- 
tains, 1  window-shade,  1  towel. 

Room  No.  4 : 

2  quilts,  1  pr.  blankets,  2  pillows,  2  pillow-cases, 
2  sheets,  1 — •^  mattress,  1  spread,  1 — %  bed  and 
spring,  1  slop-bucket  and  cover,  1  wash-bowl, 
1  water  pitcher,  3  towels,  1  table,  1  carpet  rug, 
1  chair,  1  looking-glass,  2  window-shades,  1  pr. 
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curtains,  1  granite  soap  dish,  1  water  glass,  1 
candlestick.     [380] 

Room  5 : 

1  single  iron  bed  and  spring,  1  mattress,  2  sheets, 
1  blanket,  1  quilt,  1  spread,  1  pillow,  1  foot  rug, 
1  slop-bucket  and  cover,  1  stand,  wash-bowl  and 
pitcher,  1  candlestick,  1  soap  dish,  2  window- 
shades,  1  pr.  curtains  and  rod,  2  towels,  1  look- 
ing-glass, 1  chair. 

Room  6 : 

1 — %  bed,  spring  and  mattress,  2  sheets,  1  blanket, 
1  quilt,  1  spread,  1  pillow  and  case,  1  foot  rug^ 
1  slop-bucket  and  cover,  1  stand,  1  pitcher  and 
bowl,  1  soap  dish,  1  candlestick,  1  looking-glass, 
3  towels,  1  window-shade,  1  chair. 

Room  No.  7: 

1 — %  bed  and  spring  and  mattress,  2  sheets,  1 
blanket,  1  quilt,  1  spread,  2  pillows,  1  foot  rug, 
1  slop-bucket  and  cover,  1  chamber,  1  wash-bowl 
and  pitcher,  1  soap  dish,  1  candlestick,  1  glass^ 
1  looking-glass,  3  towels,  1  window-shade,  1 
chair,  1  washstand. 

Room  No.  8: 

1  single  iron  bed  and  spring,  1  mattress,  2  sheets, 
1  pillow,  1  blanket,  1  quilt,  1  spread,  1  foot  rug, 
1  slop-bucket,  1  w^ashstand,  1  pitcher  and  bowl, 
1  soap  dish,  1  candlestick,  1  looking-glass,  2 
towels,  1  window-shade,  1  chair. 

Room  No.  9: 

1  iron  bed  and  spring,  1  mattress,  2  sheets,  1 
blanket,  1  quilt,  1  spread,  2  pillows,  1  rug,  1 
washstand,  1  slop-bucket  and  cover,  1  wash-bowl 
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and  pitcher,  1  soap  dish,  1  candlestick,  1  curtain, 
1  looking-glass,  1  writing  table  and  cover,  1 
towel,  1  pr.  window  curtains,  1  shade,  2  chairs. 

Eoom  No.  10: 

1 — %  iron  bed  and  spring,  1  mattress,  1  blanket, 
1 — 3-lb.  blanket,  3  pillows,  1  quilt,  1  rug,  1  wash- 
stand,  1  pitcher,  1  bowl,  1  slop-bucket,  1  water- 
pitcher  and  glass,  1  soap  dish,  4  towels,  1  candle- 
stick, 1  looking-glass,  1  pr.  curtains,  1  window- 
shade,  1  chair. 

Room  No.  11 : 

1  folding  cot  and  spring,  1  mattress,  2  sheets,  1 
spread,  1  blanket,  1 — 10-lb.  blanket,  1  pillow, 
1  window-shade,  1  window  curtain,  1  slop- 
bucket,  1  pitcher  and  bowl,  1  soap  dish,  1  water- 
pitcher,  1  looking-glass,  1  brussels  carpet- 
sweeper,  1  broom,  1  chair,  linoleum. 

Eoom  No.  14: 

1 — '^4  ii'c>n  bed  and  spring,  1  mattress,  2  sheets,  1 
quilt,  1  spread,  2  pillows,  rug,  1  chair,  6  towels, 
1  chiffonier  glass,  1  washstand,  1  slop-bucket 
and  cover,  1  pitcher,  1  bowl,  1  water  glass,  1 
window-shade,  1  lace  curtain,  1  chair. 

Room  No.  12 : 

1 — %  iron  bed  and  mattress,  2  pillows  and  cases, 
1  single  blanket,  1  washstand,  1  slop-bucket  and 
cover,  1  wash-bowl  and  pitcher,  1  toothbrush- 
holder,  2  window-shades,  1  dressing  tal)le  with 
glass,  1  chiffonier,  1  chair,  1  ingrain  carpet,  2 
prs.  curtains. 

Room  No.  15: 

1   bookcase,   1   library   table,   1   i^ocking  chair,   1 
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chair,  1  tablet,  1  heating  stove,  1  rug,  2  window- 
shades,  2  window  curtains. 

Main  Plallway — Second  Floor: 

2  wall  lamps  and  reflectors,  96  feet  cocoa  matting. 

Front  Attic : 

4  single  iron  beds  and  springs,  3  mattresses,  3  wood 

bedsteads,  [381]  12  mattresses,  3  springs, 
5  quilts,  7  sheets,  5  light  blankets,  6  pillows,  1 
bucket,  1  dipper  and  wash-bowl,  1  soap  dish,  1 
towel,  2  windows-shades. 

Back  Attic: 

9  cotton  blankets,  1  gray  blanket,  1  blanket,  2 
double  mattresses,  2  single  mattresses,  2  single 
iron  beds  and  springs,  5  slop-buckets  and  covers, 
4  pillows  and  pillow^  cases,  19  prs.  new  pillows. 

Tent  Cache : 

5  sets  horseshoes.  1  electric  battery;  2  meat-saws, 
without  blades;  1  coffee-mill,  4  kegs  assorted 
horseshoes,  1  scythe  and  snathe,  2  dish-pans,  1 
mop-bucket,  1  wash  tub,  1  hand  axe,  2  rakes, 
1  hoe,  1  fire-extinguisher,  1  handsaw,  1  black- 
smith hammer,  1  pr.  nippers,  2  lanterns,  1  mop, 
1  neverslip  wrench,  2  water-buckets,  1  dipper, 
1  stove  brush. 

Blacksmith-shop : 

130  new  horseshoes,  various  kinds  and  sizes;  22 
feet  binding  chain,  3  singletrees,  1 — 2-inch 
auger,  6  bits,  2  jackplanes,  4  packsaddles,  1 
hack  saw,  1  filing  set,  hand  saw,  1  vise,  2  four- 
pound  hammers,  2  old  double  bit  axes,  1  mattock, 
1  single  spreader,  12  feet  one  inch  drill  steel, 
14  feet  %  square  iron,  6  feet  %  round  iron,  1 
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horse  collar,  1 — 80-lb.  anvil,  1  No,  6  blast  forge, 
2  blacksmith  tongs,  3  horseshoe  tongs,  2  handle 
punches,  2  cold  iron  cutters,  8  punches,  2  cold 
chisels,  1  nail  puller,  pole  axe,  1 — 6-inch  monkey- 
wrench,  2  neverslip  wrenches,  3  horseshoe  rasps, 
1  leather  punch,  1  kit  harness  tools,  1 — 12-inch 
grindstone,  1  soldering  iron,  1  tin  snips,  1 — 24- 
inch  air-tight  heater,  25  feet  wire  fence,  2  meat 
saws,  no  blade;  harness  snaps,  6;  1  Mitchell 
wagon,  1  chicken-house. 
Upstairs  in  Barn: 

1  Yukon  stove,  36x22;  3  towels,  3  coffee  pots,  1 
granite  saucepan,  7 — %|-gal.  fruit  jars,  1  granite 
syrup  pitcher,  1  six-drawer  oak  desk  and  re- 
volving chair,  1  w^hipstock,  1  steamer  chair,  1 
mattress,  1  quilt,  1  table,  1  lamp,  1  Miller  lamp. 

Hotel  Warehouse: 

1 — 2yAh.  pole  axe,  1  hand  saw,  1 — 24-in.  heater, 
shelving,  1  6-foot  bottom  locker. 
Barn  Loft: 

5  No.  2  short  handled  shovels,  1  ten-pound  rock 
ham.mer,  14  ft.  one-inch  drill  steel,  1 — 14-lb. 
rock  hammer,  12  mattox,  2 — 8-lb.  drill-hammers, 
1  drill-wrench,  1  sheet  corrugated  iron,  8x2;  2 
pieces  drill  steel  12  feet  long,  9  single  harnesses, 

1  set  double  harness,  5  single  back  bands,  9  col- 
lars for  horses,  5  blindbridles. 

Barn  Downstairs : 

2  riding  saddles,  4  openwork  bridles,  without 
snaps,  reins,  4  horse  blankets,  5  pack  saddles  and 
Humboldts,  2   Humboldts,   17  saddle  blankets, 

2  sets  heavy  single  harness,  I  set  double  harness 
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complete,  4  horse  collars  with  sweat  pads,  1  neck 
yoke,  1 — 21/^Hb.  axe,  1  singletree,  1  new  pack 
tree,  1  pack  saddle,  1  curry  comb,  1  brush,  2  nose- 
bags, 5  chicken  coops,  1 — 3i/2lb.  pole  axe,  1  5-in. 
horse  syringe,  1  horse  bucket,  4  set  double  har- 
ness. 
Miscellaneous : 

1   slicker,  2  No.  4   sleds,  1    double-ender   without 
shafts,  1  cord  w^ood,  2  coils  insulated  copper  wire, 
1  pr.  old  shafts,  3^ — 4x4 's,  14  feet  long. 
Horses : 

1  horse,  weight  about  1600,  color  black,  age  12  years, 

name  ^*Mg." 
1  Horse,  w^eight  about  1600,  color  brown,  age  12 

years,  name  *^Tom." 
1  Horse,  weight  about  1100,  color  brown,  age  10 

years,  name  ^* Brownie." 
1  Horse,  w^eight  about  1300,  color  gray,  age  10 

years,  name  ^^ Dicky.'' 
1  Horse,  weight  about  1000,  color  bay,  age  10  years, 

name  ^' Lady."  [382] 
That  the  value  of  said  property  is  as  follows :  The 
log  building  used  as  a  hotel  or  roadhouse  at  Black- 
burn, Alaska,  together  with  the  storehouse  adjoining 
said  roadhouse,  all  of  which  is  heretofore  described, 
is  of  the  A^alue  of  two  thousand  dollars  ($2,000.00)  ; 
the  tents,  barns  and  blacksmith-shop  heretofore  de- 
scribed are  of  the  value  of  one  thousand  dollars 
($1,000.00)  ;  the  five  head  of  horses  heretofore  de- 
scribed are  of  the  value  of  one  thousand  dollars 
(1,000.00)  ;  all  of  the  other  personal  property  here- 
tofore described  is  of  the  value  of  one  thousand  dol- 
lars ($1,000.00). 
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IT  IS  FURTHER  ORDERED,  ADJUDGED  and 
DECREED  that  the  defendants  immediately  de- 
liver to  the  plaintiff  all  of  the  above-described  prop- 
erty, and  in  case  the  delivery  of  said  property,  or  any 
part  thereof,  is  not  immediately  made  to  the  plaintiff, 
then  that  plaintiff  do  have  and  recover  of  and  from 
said  defendants  and  each  of  them  the  value  of  such 
portion  or  portions  of  said  property,  as  heretofore  set 
out,  which  is  not  delivered. 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  plaintiff  do  have  and  recover 
of  and  from  said  defendants  and  each  of  them  the 
sum  of  three  thousand  dollars  ($3,000.00),  lawful 
money  of  the  United  States  of  America,  as  damages 
for  the  wrongful  taking  and  detention  of  said  prop- 
erty from  plaintiff  by  the  said  defendants,  with  in- 
terest thereon  at  the  rate  of  eight  per  centum  per  an- 
num from  date  hereof  until  paid,  together  with  plain- 
tiff's costs  and  disbursements  incurred  in  this  action, 

in  the  sum  of dollars,  ($ ),  to  be  taxed 

by  the  clerk  of  this  court  and  inserted  in  this  judg- 
ment. 

Let  execution  issue  in  accordance  with  this  judg- 
ment. 

Done  in  open  court  at  Valdez,  Alaska,  this  21st 
day  of  May,  A.  D.  1915. 

FRED  M.  BROWN, 

Judge. 

[Endorsements] :  Filed  in  the  District  Court  Ter- 
ritory of  Alaska,  Third  Division.  May  21,  1915. 
Arthur  Lang,  Clerk     By  T.  P.  Geraghty,  Deputy. 

Entered  Court  Journal  No.  9,  page  No.  139.     [383] 
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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

No.  687. 
H.  M.  FAGERBERG, 

Plaintiff, 
vs 

F.  R.  BRENNEMAN,  U.  S.  Marshal  and  JAMES  M. 
MILLSAP,  Deputy  U.  S,  Marshal, 

Defendants. 

Minute  Order  Extending  Time  to  Settle  and  Prepare 
Bill  of  Exceptions  and  Staying  Execution. 

On  motion  of  defendants,  it  is  ordered  by  the  Court 
here  that  defendants  be  granted  ninety  days  from 
this  date  in  which  to  prepare  and  settle  Bill  of  Ex- 
ceptions herein,  and 

IT  IS  FURTHER  ORDERED  that  execution  on 
plaintiff's  judgment  be  stayed  during  said  period  of 
ninety  days. 

February,  1915,  term — ^June  22d — 66th  Court  Day 
— Tuesday. 

Entered  Court  Journal  No.  9,  page  169.     [384] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division. 

No.  687. 
H.  M.  FAGERBERG, 

Plaintiff, 

vs 

F.  R.  BRENNEMAN,  U.  S.  Marshal  and  JAMES  M. 
MILLSAP,  Deputy  U.  S.  Marshal, 

Defendants. 
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Order  Enlarging  Time  to  Settle  Bill  of  Exceptions. 

It  appearing  to  the  Court  that  the  clerk's  office  has 
been  unable  to  complete  the  transcript  of  the  record 
of  this  cause  and  owing  to  the  press  of  other  busi- 
ness will  be  unable  to  complete  the  same  before  the 
date  fixed  by  previous  order  as  the  time  within  which 
to  prepare  and  settle  the  bill  of  exceptions  on  appeal 
herein : 

Now,  therefore,  on  motion  of  Lyons  &  Ritchie,  at- 
torneys for  defendants,  for  good  cause  show^n  it  is 
ordered  that  the  time  for  preparing  and  settling  the 
bill  of  exceptions  in  this  cause  to  be  used  on  appeal 
or  writ  of  error  to  the  circuit  court  of  appeals  of  the 
Ninth  circuit,  is  hereby  extended  to  and  including 
the  tenth  day  of  October,  1915. 

Done  in  open  court  at  Valdez,  Alaska,  this  18  day 
of  September,  1915. 

FRED  M.  BROWN, 
Judge. 

[Endorsements] :  Filed  in  the  District  Court. 
Territory  of  Alaska,  Third  Division.  Sep.  13,  1915. 
Arthur  Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy. 

Entered  Court  Journal  No.  9,  page  No.  256.     [385] 
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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

No.  687. 
H.  M.  FAGERBEEG, 

Plaintiff, 

vs 

F.  R.  BRENNEMAN,  U.  S.  Marshal  and  JAMES  M. 
MILLSAP,  Deputy  U.  S.  Marshal, 

Defendants. 

Minute  Order  Extending  Time  to  Settle  and  Prepare 

Bill  of  Exceptions. 

On  motion  of  Lyons  &  Ritchie,  attorneys  for  the 
defendants,  for  good  cause  shown, 

IT  IS  ORDERED  that  the  time  for  filing  and  set- 
tling bill  of  exceptions  on  writ  of  error  herein  be 
and  the  same  is  hereby  extended  to  and  including  Oc- 
tober 15, 1915. 

February,  1915,  Term — October  8th — 114th  Court 
Day — Friday. 

Entered  Court  Journal  No.  9,  page  No.  332.     [386] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division. 

No.  687. 
H.  M.  FAGERBERG, 

Plaintiff, 

vs 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAMES  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 
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Stipulation  as  to  Record. 
It  is  stipulated  by  the  attorneys  for  plaintiff  and 
defendants,  respectively,  that  the  following  may  be 
omitted  from  the  record  on  appeal  as  made  by  the 
court  reporter,  to  wit : 

Plaintiff's  Exhibit  ^'J";  Defendants'  Exhibit  4; 
the  postcript  to  the  letter  of  Thomas  Carstens  intro- 
duced in  evidence  as  Plaintiff's  Exhibit  ^'K";  and 
that  in  lieu  of  the  whole  of  Defendants'  Exhibit  1, 
the  following  statement  be  substituted: 

It  is  agreed  that  Defendants'  Exhibit  1,  consisting 
of  eleven  sheets  of  bills  of  goods  sold,  be  abbreviated 
as  follows: 

It  is  admitted  that  each  is  on  the  following  bill- 
head: 
^^ J.  A.  FAGERBERG.  H.  M.  FAGERBERG. 

Nazina, 

Fagerberg  Bros. 

General  Merchandise 

and 

Mining  Supplies 

Nazina,  Alaska." 
All  of  said  bills  are  dated  in  the  month  of  August, 
1911. 

That  they  are  receipted  over  signatures  as  follows: 

1.  H.  M.  F. 

2.  Fagerberg. 

3.  J.A.  F. 

4.  H.  M.  Fagerberg. 

5.  J.  A.  Fagerberg. 

6.  Fagerberg. 
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7.  Fagerberg. 

8.  Fagerberg. 

0.     Fagerberg.     [387] 

10.  Fagerberg. 

11.  Fagerberg. 

It  is  agreed  that  Plaintiff 's  Exhibit  ^^G"  consists  of 
three  promissory  notes  given  by  Victor  Olson  pay- 
able to  J.  A.  Fagerberg,  dated  July  8,  1900,  for  the 
aggregate  sum  of  $710.20,  due  in  120  days,  six  months 
and  one  year  respectively,  and  that  this  statement  be 
incorporated  in  the  bill  of  exceptions  in  lieu  of  said 
exhibit. 

It  is  stipulated  also  that  the  following  be  omitted 
from  the  record. 

The  schedule  of  property  in  the  amended  com- 
plaint and  the  judgment. 

The  reporter's  transcript  of  the  colloquy  between 
court  and  counsel  as  to  the  pleadings  in  the  case  be- 
ing taken  by  the  jury  to  the  jury-room. 

The  instructions  asked  by  plaintiff  and  the  state- 
ment of  exceptions  by  counsel  for  plaintiff  to  instruc- 
tions refused  and  instructions  given. 

LYONS  &  RITCHIE, 
Attorneys  for  Defendants  and  Plaintiffs  in  Error. 

DONOHOE  &  DIMOND, 
Attorneys  for  Plaintiff  and  Defendant  in  Error. 

[Endorsement] :  Filed  in  the  District  Court, 
Territory  of  Alaska,  Third  Division.  Oct.  15,  1915. 
Arthur  Lang,  Clerk.  By  K.  L.  Monahan,  Deputy. 
[388] 
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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

No.  687. 
H.  M.  FAGERBERG, 

Plaintiff, 

vs. 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAMES  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 

Petition  for  Writ  of  Error. 

Now  come  the  defendants  above  named  and  state 
that  on  the  21st  day  of  May,  1915,  the  above-named 
court  entered  judgment  herein  in  favor  of  the  above- 
named  plaintiff  and  against  the$e  .defendants,  in 
which  judgment  and  in  the  proceedings  had  prior 
thereto  in  the  above-entitled  cause,  certain  errors 
were  committed  to  the  prejudice  of  these  defendants, 
all  of  which  will  more  fully  appear  from  the  assign- 
ment of  errors  filed  with  this  petition. 

Wherefore,  defendants  pray  that  a  writ  of  error 
may  issue  in  their  behalf  out  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  for 
the  correction  of  the  errors  so  complained  of  and  that 
a  transcript  of  the  record  and  proceedings  with  aU 
things  concerning  the  same  duly  authenticated,  be 
sent  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

And  defendants  further  pray  that  an  order  may  be 
made  fixing  the  amount  of  a  bond  for  a  supersedeas 
in  said  cause. 
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Dated  this  15  day  of  October,  1915. 

LYONS  &  RITCHIE, 
Attorneys  for  Defendants. 

[Endorsement] :  Filed  in  the  District  Court,  Ter- 
ritory of  Alaska,  Third  Division.  Oct.  15,  1915, 
Arthur  Lang,  Clerk.  By  K.  L.  Monahan,  Deputy. 
[389] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

No.  687. 
H.  M.  PAGERBERG, 

Plaintiff, 

vs. 

P.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAMES  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 

Assignments  of  Error. 

Now  come  the  defendants  and  make  the  following 
assignments  of  error  in  the  trial  of  this  cause  upon 
which  they  will  rely  in  their  prosecution  of  the  writ 
of  error  herein: 

L 

The  Court  erred  in  admitting  in  evidence,  over  the 
objection  of  defendants.  Plaintiff's  Exhibit  ''D," 
which  purported  to  be  a  contract  between  Thomas 
Carstens  and  J.  A.  Pagerberg  on  the  one  part  and 
H.  M.  Pagerberg  on  the  other  part;  it  being  conceded 
by  plaintiff  and  by  his  witness,  J.  A.  Pagerberg,  that 
said  contract  w^as  signed  only  by  J.  A.  Pagerberg 
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and  H.  M.  Fagerberg,  the  name  of  Thomas  Carstens 
being  appended  thereto  by  J.  A.  Fagerberg  without 
his  knowledge;  the  same  purporting  to  be  a  contract 
for  a  partnership  among  said  parties  and  ultimate 
incorporation. 

II. 
The  Court  erred  in  admitting  the  testimony  of  the 
plaintiff,  H.  M.  Fagerberg,  over  the  objection  of  de- 
fendants, as  to  speculative  profits  he  might  have 
made  in  conducting  the  Blackburn  roadhouse  and 
using  the  attached  horses  if  the  attachment  had  not 
been  made. 

The  Court  erred  in  admitting  testimony  of  profits 
lost  by  reason  of  the  attachment  of  the  roadhouse 
and  horses  [390]  after  evidence  had  been  offered 
by  plaintiff  himself  designed  to  show  that  both  the 
roadhouse  and  the  horses  had  been  leased  for  about 
five  months  prior  to  the  first  levy  under  the  writ  of 
attachment  complained  of  and  that  during  all  of  said 
time,  he  had  been  working  for  $100  per  month  for  J. 
A.  Fagerberg  imder  a  contract  for  an  indefinite 
period  that  was  terminated  by  levy  of  the  attach- 
ment. 

III. 
The  Court  erred  in  refusing  to  give  part  of  instruc- 
tion No.  5  asked  by  defendants  as  follows: 

^^You  are  instructed  that  possession  of  prop- 
erty is  presumptive  evidence  of  ownership,  un- 
til the  basis  of  ownership  is  otherwise  explained, 
and  long  continuance  in  possession  strengthens 
the  presumption  of  ownership. 
,,  In  this  case  if  vou  find  that  the  Blackburn 
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roadhouse  and  equipment  had  been  in  possession 
of  J.  A.  Fagerberg  most  of  the  time  since  it  was 
constructed,  and  that  H.  M.  Fagerberg  never  had 
charge  of  it  for  a  considerable  length  of  time, 
you  are  entitled  to  consider  the  facts  regarding 
possession  as  making  a  prima  facie  case  of 
ownership  in  J.  A.  Fagerberg." 

IV. 
The  Court  erred  in  denying  defendants'  motion 
for  a  new  trial. 

V. 
The  Court  erred  in  ordering  the  judgment  entered 
in  this  cause  in  favor  of  plaintiff  and  against  defend- 
ants. 

Wherefore,  the  defendants,  plaintiffs  in  error, 
pray  that  said  judgment  may  be  reversed,  vacated 
and  set  aside  and  that  the  verdict  and  special  find- 
ings returned  by  the  jury  herein  on  which  said  judg- 
ment was  based,  may  be  set  aside  and  that  said  ac- 
tion be  remanded  to  the  district  court  for  such  fur- 
ther proceedings  as  may,  in  the  premises,  seem 
proper. 

LYONS  &  RITCHIE, 
Attorneys  for  Defendants  and  Plaintiffs  in  Error. 

[Endorsement] :  Filed  in  the  District  Court,  Ter- 
ritory of  Alaska,  Third  Division.  Oct.  15,  1915. 
Arthur  Lang,  Clerk.  By  K.  L.  Monahan,  Deputy. 
[391] 
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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

No.  687. 
H.  M.  FAaERBERG, 

Plaintiff, 

vs. 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAMES  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 

Order  Allowing  Writ  of  Error  and  Fixing  Super- 
sedeas Bond. 

On  this  day  came  the  defendants,  F.  R.  Brenne- 
man.  United  States  Marshal,  and  James  M.  Millsap, 
Deputy  United  States  Marshal,  by  their  attorneys 
and  filed  herein  and  presented  to  the  court  their 
petition  praying  for  the  allowance  of  a  writ  of  error, 
together  with  an  assignment  of  errors  to  be  urged  by 
them,  praying  also  that  a  transcript  of  the  record 
and  proceedings  in  said  cause  with  all  things  con- 
cerning the  same,  be  sent  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and 
further  that  the  amount  of  bond  for  supersedeas  in 
said  cause  be  fixed.  On  consideration  whereof,  the 
court  hereby  allows  the  writ  of  error  as  prayed  for. 

It  is  further  ordered  that  a  bond  in  the  sum  of 
Five  Thousand  Dollars  ($5,000),  conditioned  accord- 
ing to  law,  be  executed  in  behalf  of  the  above-named 
defendants  with  good  and  sufficient  surety,  to  be  ap- 
proved by  the  undersigned  judge,  and  that  upon  exe- 
cution, filing  and  approval  of  such  bond,  siud  judg- 
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ment  in  this  cause  shall  forthwith  be  superseded  and 
all  proceedings  in  this  cause  stayed  until  a  final  deter- 
mination of  said  writ  of  error  by  the  United  States 
Circuit  'Court  of  Appeals  for  the  Ninth  Circuit. 
Dated  this  15th  da}^  of  October,  1915. 

FRED  M.  BROWN, 

Judge. 

[Endorsed  as  follows] :  Filed  in  the  District  Court, 
Territory  of  Alaska,  Third  Division.  Oct.  15,  1915. 
Arthur  Lang,  Clerk.     By  K.  L.  Monahan,  Deputy. 

Entered  Court  Journal  No.  9,  page  No.  356.     [392] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

#687. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.     Oct.  15, 1915.     Arthur  Lang,  Clerk. 
By  T.  P.  Geraghty,  Deputy. 
H.  M.  FAGERBERG, 

Plaintiff, 
vs. 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAMES  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 
Writ  of  Error. 
The  President  of  the  United  States  of  America,  to 
the  Judge  of  the  District  Court  for  the  Terri- 
tory of  Alaska,  Third  Division,  Greeting: 
Because  in  the  record  and  proceedings  as  also  in 
the  rendition  of  the  judgment  upon  a  verdict  which 
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is  in  the  said  district  court  before  you  between 
H.  M.  Fagerberg,  plaintiff  and  defendant  in  error, 
and  F.  R.  Brenneman,  United  States  Marshal,  and 
James  M.  Millsap,  Deputy  United  States  Marshal, 
defendants  and  plaintiffs  in  error,  as  by  their  as- 
signments of  error  is  made  to  appear,  we  being  will- 
ing that  error,  if  any  has  been,  should  be  duly  cor- 
rected and  full  and  speedy  justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command  you,  that  under 
your  seal  you  send  the  record  and  proceedings  afore- 
said wdth  all  things  concerning  the  same,  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  together  with  this  writ,  so  that  you  have  the 
same  in  San  Francisco  in  said  circuit  court  on  the 
14th  day  of  November,  1915,  and  that  the  record  and 
proceedings  aforesaid  being  inspected,  the  said  Cir- 
cuit Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  that  error  what  of  right  and  ac- 
cording to  the  laws  and  customs  of  the  United  States 
and  the  Territor}^  of  Alaska  should  be  done.     [393] 

WITNESS,  the  Hon.  EDWARD  DOUGLASS 
WHITE,  Chief  Justice  of  the  United  States,  the 
15th  day  of  October  1915. 

[Seal]  ARTHUR  LANG, 

Clerk  of  the   District   Court  for  the  Territory   of 
Alaska,  Third  Division. 

Allowed  by:  FRED  M.  BROWN, 
Presiding  Judge  of  the  District  Court  for  the  Terri- 
tory of  Alaska,  Third  Division. 

Entered  Court  Journal  No.  9,  page  No.  355.     [394] 
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In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Oct.  28, 1915.  Arthur  Lang,  Clerk. 
By  T.  P.  Geraghty,  Deputy. 

H.  M.  FAGERBERG, 

Plaintiff, 

vs. 

P.  R.  BRENNEMAN,  United  States  Marshal  for  the 
Third  Division  of  the  Territorv  of  Alaska, 
and  JAMES  M.  MILLSAP,  Deputy  United 
States  Marshal  for  the  Third  Division  of  the 
Territory  of  Alaska, 

Defendants. 

Bond  on  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  F.  R.  Brenneman,  United  States  Marshal 
for  the  Third  Division  of  the  Territory  of  Alaska, 
and  James  M.  Millsap,  Deputy  United  States  Mar- 
shal for  the  Third  Division  of  the  Territory  of 
Alaska,  as  principals,  and  the  American  Surety  Com- 
pany of  New  York,  as  surety,  are  held  and  firmly 
bound  unto  H.  M.  Fagerberg,  plaintiff  above-named, 
in  the  sum  of  Five  Thousand  Dollars  ($5,000.00), 
to  be  paid  to  the  said  H.  M.  Fagerberg,  his  heirs, 
executors,  administrators  or  assigns,  to  which  pay- 
ment well  and  truly  to  be  made  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and 
severally,  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  18th  day  of 
October,  1915. 
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WHEREAS,  the  above-named  defendants,  F.  R. 
Brenneman,  United  States  Marshal  for  the  Third 
Division  of  the  Territory  of  Alaska,  and  James  M. 
Millsap,  Deputy  United  States  Marshal  for  the  Third 
Division  of  the  Territory  of  Alaska,  have  sued  out 
a  Writ  of  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Judicial  Circuit,  to  reverse 
the  judgment  rendered  against  them  in  the  above- 
entitled  action  bv  the  District  Court  for  the  Terri- 
tory  of  Alaska,  Third  Division,  which  judgment  was 
so  rendered  and  entered  by  said  Court  on  the  21st 
day  of  May,  1915,  [395]  for  the  sum  of  Three 
Thousand  Dollars  ($3,000.00)  and  costs,  and  for  the 
return  of  certain  property  described  in  said  judg- 
ment; 

XOW,  THEREFORE,  the  condition  of  the  above 
obligation  is  such  that  if  the  above-named  F.  R. 
Brenneman,  United  States  Marshal  for  the  Third 
Division  of  the  Territory  of  Alaska,  and  James  M. 
Millsap,  Deputy  United  States  Marshal  for  the  Third 
Division  of  the  Territory  of  Alaska,  shall  prosecute 
said  Writ  to  effect,  and  shall  answer  all  costs  and 
damages,  if  they  shall  fail  to  make  good  their  plea, 
then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  the  principals  named 
herein  have  hereunto  set  their  hands,  and  the  surety 
named  herein  has  hereunto  set  its  hand  and  afi&xed 
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its  corporate  seal,  this  18th  day  of  October,  A.  D. 
1915. 


United  States  Marshal  for  the  Third  Division  of  the 
Territory  of  Alaska. 


Deputy  U.  S.  Marshal  for  the  Third  Division  of  the 
Territory  of  Alaska, 

Principals. 
AMERICAN  SURETY  COMPANY  OF  NEW 
YORK, 

By  S.  H.  MELROSE, 
Resident  Vice-president,  Seattle,  Washington, 

Surety. 
[Seal]  Attest :  H.  M.  JONES, 

Resident  Asst.  Secretary,  Seattle,  Washington. 

State  of  Washington, 
County  of  King, — ss. 

On  this  18th  day  of  October,  1915,  before  me  per- 
sonally appeared  S.  H.  Melrose  and  H.  M.  Jones,  to 
me  known  to  be  the  resident  vice-president  and 
resident  asst.  secretary  of  the  corporation  that  exe- 
cuted the  within  and  foregoing  instrument,  and  they 
acknowledged  said  instrument  to  be  the  free  and 
voluntary  act  and  deed  of  said  corporation,  for  the 
uses  and  purposes  therein  mentioned,  and  on  oath 
stated  that  they  were  authorized  to  execute  said  in- 
strument, and  that  the  seal  affixed  is  the  corporate 
seal  of  said  corporation. 

IN  WITNESS  WHEREOE,  I  have  hereunto  set 
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my  hand  and  affixed  my  official  seal,  this  18th  day  of 
October,  1915. 

[Seal]  THOMAS  R.  LYONS, 

Notary  Public  for  the  State  of  Washington,  Residing 
at  Seattle. 

[Sixteen  Cents  Internal  Revenue  Stamps.     Can- 
celed 10/18/15.     A.  S.  Co.]     [396] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division. 
No,  687. 

[Endorsements] :  Filed  in  the  District  Court,  Ter- 
ritory of  Alaska,  Third  Division.  Oct.  15,  1915. 
Arthur  Lang,  Clerk.     By  K.  L.  Monahan,  Deputy. 

Entered  Court  Journal  No.  9,  page  No.  356. 

H.  M.  FAGERBERG, 

Plaintiff, 

vs. 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAMES  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 
Citation. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

The  President  of  the  United  States  to  H.  M.  Fager- 
berg, Greeting: 
You  are  cited  and  admonished  to  be  and  appear 
in  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  at  the  courtroom  of  said  court  in  the 
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City  of  San  Francisco,  State  of  California,  within 
thirty  days  after  the  date  of  this  citation,  pursuant 
to  a  writ  of  error  filed  in  the  clerk's  office  of  the 
District  Court  for  the  Territory  of  Alaska,  Third  Di- 
vision, wherein  F.  R.  Brenneman,  United  States 
Marshal,  and  James  M.  Millsap,  Deputy  United 
States  Marshal,  are  plaintiffs  in  error  and  you  are 
defendant  in  error,  to  show  cause,  if  any  there  be, 
why  the  judgment  in  said  writ  of  error  mentioned 
should  not  be  corrected  and  speedy  justice  done  to 
the  parties  in  that  behalf. 

Witness  the  Hon.  EDWARD  W.  WHITE,  Chief 
Justice  of  the  United  States,  the  15th  day  of  October, 
1915. 

FRED  M.  BROWN, 

Judge. 

Service  of  copy  of  this  citation  admitted  this  15 
day  of  October,  1915. 

DONOHOE  &  DIMOND, 
Attorneys  for  Plaintiffs  in  Error.     [397] 
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Third  Division, 

No.  687. 
H.  M.  FAGERBERG, 

Plaintiff, 

vs. 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAMES  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 
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Stipulation  Specifying  Contents   of  Bill   of 

Exceptions. 
It  is  hereby  stipulated  by  counsel  for  the  par- 
ties respectively  in  the  above-entitled  cause  that  the 
following  shall  constitute  the  Bill  of  Exceptions  on 
writ  of  error  to  the  Circuit  Court  of  Appeals,  to  wit; 

1.  Amended  Complaint. 

2.  Amended  Answer. 

3.  Reply. 

4.  Transcript  of  Evidence  and  Instructions  of  the 

Court. 

5.  Exhibits  not  Incorporated  in  Reporter's  Tran- 

script, or  Abbreviated  or  Omitted  by  Stipula- 
tion. 

6.  Defendants'  Exceptions  to  Refusal  to  Give  In- 

structions. 

7.  Verdict. 

8.  Special  Findings. 

9.  Motion  for  New  Trial. 

10.  Order  Denying  Motion  for  New  Trial. 

11.  Judgment. 

12.  Minute  Order  Allowing  Ninety  Days  from  June 

22,  1915,  to  Prepare  and  Settle  Bill  of  Excep- 
tions. 

13.  Order  Extending  to  October  10,  1915,  the  Time 

for  Preparing  and  Settling  Bill  of  Exceptions. 

14.  Minute  Order  Extending  to  October  15,  1915, 

the  Time  for  Preparing  and  Settling  Bill  of 
Exceptions. 

15.  Sti])ulation  as  to  Record,  Abbreviating  Exhib- 

its. 
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16.  Petition  for  Writ  of  Error. 

17.  Assignments  of  Error. 

18.  Order  Allowing  Writ  of  Error. 

19.  Writ  of  Error. 

20'.  Bond  on  Writ  of  Error. 

21.  Citation. 

22.  This  Stipulation. 

23.  Order  Allowing,  Certifying  and  Settling  Bill  of 

Exceptions. 

24.  Stipulation  as  to  Supersedeas  Bond. 

LYONS  &  RITCHIE, 
Attorneys  for  Defendants  and  Plaintiffs  in  Error. 

DONOHOE  &  DIMOND, 
Attorneys  for  Plaintiff  and  Defendant  in  Error. 

[Endorsement] :  Piled  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Oct,  15,  1915.  Ar- 
thur Lang,  Clerk.  By  K.  L.  Monahan,  Deputy. 
[398] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division. 

No.  687. 

H.  M.  PAGERBERG, 

Plaintiff, 

vs. 

P.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAMES  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 
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Order  Allowing,    Certifying  and  Settling  Bill   of 

Exceptions. 

It  appearing  to  the  Court  that  counsel  for  the  de- 
fendants and  plaintiff,  respectively,  have  stipulated 
and  agreed  upon  a  proposed  bill  of  exceptions  to  be 
used  upon  writ  of  error  in  this  cause,  and  said  pro- 
posed bill  of  exceptions  having  been  delivered  to  the 
clerk  of  this  Court,  and  it  further  appearing  to  the 
Court  that  said  proposed  bill  of  exceptions  conforms 
to  the  truth  and  is  in  proper  form. 

It  is  ordered  that  said  bill  of  exceptions  be  and 
the  same  is  hereby  approved,  allowed  and  settled 
and  ordered  to  be  filed  and  made  part  of  the  record 
in  this  cause. 

Done  in  open  court  this  15th  day  of  October,  1915. 

FRED  M.  BROWN, 

Judge. 

[Endorsements] :  Filed  in  the  District  Court,  Ter- 
ritory^ of  Alaska,  Third  Division.  Oct.  15,  1915. 
Arthur  Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy. 

Entered  Court  Journal  No.  9,  page  No.  359.     [399] 


In  the  District  Court  for  the  Territory  of  Alaska, 

Third  Division, 

No.  687. 
H.  M.  FAGERBERG, 

Plaintiff, 
vs. 

F.  R.  BRENNEMAN,  United  States  Marshal,  and 
JAMES  M.  MILLSAP,  Deputy  United  States 
Marshal, 

Defendants. 
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Stipulation  as  to  Supersedeas  Bond. 

It  is  this  day  stipulated  in  open  court,  by  counsel 
for  the  parties  respectively,  and  the  stipulation  is 
approved  by  the  Court,  that  the  bond  on  writ  of 
error  already  furnished  by  the  defendants  may  re- 
main in  the  files  until  the  substitution  of  a  bond 
drawn  to  meet  the  objections  of  the  plaintiff  herein 
is  presented  to  the  Court  for  approval. 

And  it  is  ordered  by  the  Court  that  the  defendants 
be  given  until  November  1, 1915,  to  file  such  amended 
bond  and  that  execution  of  the  judgment  herein  be 
stayed  until  that  date. 

It  is  further  ordered  that  upon  the  filing  and  ap- 
proval of  a  new  bond  as  hereinabove  stated,  the  pres- 
ent bond  may  be  withdrawn. 

Done  in  open  court,  this  16th  day  of  October,  1915. 

FRED  M.  BROWN, 

Judge. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Oct.  16, 1915.  Arthur  Lang,  Clerk. 
By  Chas.  A,  Hand,  Deputy. 

Entered  Court  Journal  No.  9,  page  No.  361.     [400] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record.] 

United  States  of  America, 
Territory  of  Alaska, 
Third  Division, — ss. 

I,  Arthur  Lang,  clerk  of  the  District  Court  for 
the  Territory  of  Alaska,  Third  Division,  do  hereby 
certify  that  the  hereto  annexed  401  pages,  numbered 
from  1  to  401,  inclusive,  are  a  full,  true  and  correct 
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transcript  of  the  records  and  files  of  the  proceedings 
in  the  above-entitled  cause,  as  the  same  appears  on 
the  records  and  files  in  my  office;  that  the  same  is 
made  in  accordance  with  the  stipulation  of  counsel 
for  the  parties,  respectively. 

I  further  certify  that  the  foregoing  transcript  has 
been  prepared,  examined  and  certified  to  by  me  and 
the  cost  thereof,  amounting  to  $24.30,  was  paid  to 
me  by  Messrs.  Lyons  &  Ritchie,  attorneys  for  the 
defendants,  and  plaintiffs  in  error  herein. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  this  Court  at  Valdez,  Alaska, 
this  15th  day  of  October,  A.  D.  1915. 

ARTHUR  LANG, 
Clerk  of  the  District  Court    for  the  Territory  of 
Alaska,  Third  Division. 

By  K.  L.  Monahan, 

Deputy.     [401] 


[Endorsed]:  No.  2679.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  F.  R. 
Brenneman,  United  States  Marshal,  and  James  M. 
Millsap,  Deputy  United  States  Marshal,  Plaintiffs  in 
Error,  vs.  H.  M.  Fagerberg,  Defendant  in  Error. 
Transcript  of  Record.  Upon  Writ  of  Error  to  the 
United  States   District   Court  of  the  Territorv   of 

ft/ 

Alaska,  Fourth  Division. 
Filed  November  9, 1915. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


No.  2679 

IN  THE 
UNITED    STATES 

Oltrrmt  (Uttmt  ttf  KppmlB 

FOR  THE   NINTH  CIRCUIT. 


F.  R.  BRENNEMAN,  U.  S.  Marshal, 

and 

JAMES   M.    MILLSAP,  Deputy  U.  S.  Marshal, 

Plaintiffs  in  Error, 
vs. 

H.    M.    FAGERBERG, 

Defendant  in  Error. 


UPON  WRIT  OF  ERROR  TO  THE  DISTRICT  COURT. 
FOR  THE  TERRITORY  OF  ALASK'A,^'  "    ]' 
THIRD  DIVISION. 


BRIEF  OF   PLAINTIFFS   IN    ERI^OR 


;  I 


('    P.  WILT  and 
LYONS  &  RITCHIE. 
Aftornfii/fi  for  Plaintiffs  in  Error. 
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No.  2679 

IN  THE 
UNITED    STATES 

flitrmtt  Qlflurt  nf  Appeals 

FOR  THE   NINTH   CIRCUIT. 


F.  R.  BRENNEMAN,  U.  S.  Marshal, 

and 

JAMES    M.    MILLSAP,  Deputy  U.  S.  Marshal, 

Plaintiffs  in  Error. 
vs. 

H.    M.    FAGERBERG, 

Defendant  in  Error. 


UPON  WRIT  OF  ERROR  TO  THE  DISTRICT  COURT, 

FOR  THE  TERRITORY  OF  ALASKA, 

THIRD  DIVISION. 


BRIEF   OF   PLAINTIFFS    IN    ERROR 


STATEMENT   OF   THE    CASE. 

Ill  this  brief  defendant  in  (mtoi*  will  l)e  referred 
to  as  ])laintift*,  and  plaintiifs  in  error  as  defendants, 
as  in  the  court  below. 

This  aetion  was  instituted  to  invover  dnniai;"(»s  for 
an  alle.i;ed  wrongful  attaehinent  lex  icd  hv  the  Tinted 
States  marshal  throni.>;h  one  of  his  deputies  Ins  co- 
delViidant  h(M'eiii,  ui)i>ii  certain  ])r()i)erty  wliicli  was 
claimed  to  be  the  propertx-  i)i'  one  d.  A.  Fau'ei'l)eru",  a 
brother  of  plaintiff  and   dcl'cndant    in  crrer  licrcin. 

After  the  1('\'\'  was  made  d{'nian<l  was  made  l)\ 


plaintiff  H.  M.  Fa<2,erber^-  uixjii  the  deputy  marshal 

for  rotiii'ii  to  him  of  part  of  the  property  levied  upon 
and  which  is  the  subject  matter  ()f  this  action.  The 
marshal  refused  the  demand  and  held  the  property. 
Thereafter  this  action  was  brought  by  H.  M.  Fager- 
berg  as  stated.  The  case  was  tried  before  a  jury  and 
a  verdict  was  returned  in  favor  of  the  plaintiff,  upon 
which  judgment  Avas  I'endered  by  the  trial  court.,  and 
defendants  sued  out  this  writ  of  error. 

The  facts  in  regard  to  the  disputed  property  as 
claimed  by  defendants,  and  not  contested  except  as 
to  the  issue  of  partnership,  are  as  follows: 

In  the  summer  of  1907,  Thomas  Carstens  of  Se- 
attle, president  and  principal  owner  of  the  Carstens 
Packing  Company,  was  the  owner  or  chief  owner  of 
a  stock  of  merchandise  situated  in  the  Chititu  mining 
district  of  Alaska,  about  200  miles  from  the  southern 
coast.  The  business  had  not  been  managed  in  a  satis- 
factory way  and  the  man  who  had  been  in  charge  was 
leaving  Alaska.  Carstens  made  a  propositi(m  to  J. 
A.  Fagerberg,  with  whom  he  had  had  some  dealings, 
to  take  charge  of  the  store.  Fagerberg  agreed  to  do 
so,  but  stated  that  he  could  not  put  in  all  his  time  at 
it  and  proposed  to  employ  his  brother,  H.  M.  Fager- 
berg, plaintiff  herein,  to  run  the  store.  This  was 
agreed  to  and  it  was  agreed  that  H.  M.  Fagerberg 
should  receive  a  salary  of  $1,500  per  year  for  his  ser- 
vices. H.  M.  Fagerberg  remained  in  charge  of  the 
store  until  the  fall  of  1910,  when  he  gave  it  up. 
Thereafter  the  store  was  at  times  closed  and  at  other 
times  different  persons  had  charge  of  it. 


11.  M.  Fa.2:orberiG!;  testified  that  during  the  three 
years  he  managed  the  store  he  received  none  of  his 
compensation  except  very  small  amonnts  from  time 

to  time  for  necessary  personal  expenses  and  that 
when  he  left  the  store  more  than  $4,000  was  due  him. 
At  that  time,  according  to  his  testimony,  he  had  in  his 
possession  $3,800,  which  he  proposed  to  apply  on  his 
account.  Both  he  and  J.  A.  Fagerberg  testified  that 
J.  A.  Fagerberg  persuaded  him  instead  to  loan  the 
money  to  the  latter,  who  was  about  to  build  a  road- 
house  at  Blackburn,  Alaska,  not  far  from  Chititu, 
which  roadhouse  thereafter  became  a  part  of  the  sub- 
ject mattei'  of  this  acticm.  Both  brothers  testified  that 
H.  M.  Fagerberg  did  loan  $3,800  to  J.  A.  Fagerberg, 
without  any  writing  to  evidence  the  same,  without 
any  agreement  for  interest,  or  any  time  fixed  for  pay- 
ment, and  that  the  amount  had  never  been  ])aid  nor 
any  part  of  it.  They  further  testified  that  H.  M.  Fa- 
gerberg continued  to  work  at  $125  per  month  without 
any  interest  in  the  business,  and  later  for  $100  per 
month. 

H.  M.  Fag(M'])erg  testified  that  h(^  thcMi  Ix^lic^ved 
he  was  still  working  for  Thomas  Tarstens  and  J.  A. 
Fagerb(M*g;  that  h(^  never  rec(MV(Ml  any  information  to 
the  contrary.  lie  t(^stified  that  he  worked  all  through 
the  fall  and  winter  of  1910  and  1911  in  building  ihv 
roadhous(^  and  had  chai'gc*  of  the  work,  and  that  he 
conducted  th(^  roadhouse*  i)ai*t  of  the  time  i\\'\vv  it  was 
built,  doing  all  this  uiidcr  his  agreeniciit  of  1907  to 
work  foi*  Thomas  (^arsteiis  and  1.  A.  b'agerluM-g  for 
$125  j)('i'  month.     Uoth  he  and  1.  A.  l^'agcrhcrg  cxplic- 


itly  denied  that  any  partnership  existed  between 
them  at  any  time  between  the  year  1907  and  the  trial 
of  the  action.  They  both  testified  that  H.  M.  Fager- 
berg'  had  no  interest  in  any  business  of  J.  A.  Fager- 
berg  except  the  wages  it  was  agreed  he  was  to  receive 
and  that  he  never  in  the  seven  years  from  1907  to  1914 
drew  any  of  his  wages  except  small  amounts  for  nec- 
essary personal  expenses.  Both  Fagerbergs  testified 
that  in  the  spring  of  1912  H.  M.  Fagerberg  agreed  to 
accept  a  reduction  of  his  wages  from  $125  to  $100  per 
month  and  that  he  thereafter  worked  for  the  latter 
amount. 

In  1912  the  wife  of  J.  A.  Fagerberg  sued  him  in 
the  district  court  of  Alaska  for  separate  mainte- 
nance and  obtained  a  decree  ordering  him  to  pay  her 
$50  per  month.  In  the  summer  of  1913,  J.  A.  Fager- 
berg, then  in  Seattle,  was  threatened  with  legal  pro- 
cess of  various  sorts,  including  arrest,  to  compel  him 
to  pay  the  amount  due  his  wife  for  separate  mainte- 
nance. In  July,  1913,  he  made  a  bill  of  sale  of  every- 
thing he  owned  in  Alaska,  including  the  Chititu  store, 
transferring  and  conveying  everything  to  H.  M.  Fa- 
gerberg. Testimony"  was  conflicting  as  to  the  reasons 
for  this  transfer.  The  Fagerbergs  testified  that  it 
was  made  to  secure  H.  M.  Fagerberg  for  about  $5,000 
due  him  for  wages.  Officers  of  the  Carstens  Packing 
Compan}^  testified  that  it  was  done  to  cover  up  all 
property  in  J.  A.  Fagerberg 's  name  and  put  it  beyond 
the  reach  of  his  wife's  demand  for  separate  mainte- 
nance. 

During  all  the  time  from  1910  to  1914,  the  Fager- 


horgs  were  closely  associated  in  husiness,  and  it  was 
adniittcnl  by  them  that  they  were  commonly  reputed 
to  be  ])artners  in  tlu^  district  wherc^  th(\v  wei-e  operat- 
ing. It  was  admitted  that  each  of  them  seemed  to  be 
interested  in  all  the  business  which  the  other  trans- 
acted and  in  all  property  which  th(^  other  controlled. 
They  worked  together  or  alternately  in  ccmdncting 
the  roadhonse,  in  logging  contracts,  in  freighting  and 
in  carrying  mail  nnder  a  government  contract. 

In  the  early  part  of  1914,  J.  A.  Fagerberg  was  in 
Seattle  and  engaged  in  some  negotiaticms  with  Thom- 
as Carstens  to  obtain  money  and  goods  for  a  mercan- 
tile venture  in  the  Shushanna  mining  district  of  Alas- 
ka, a  n(^wl\'  discoverc^d  camp  which  in  public  opinion 
had  a  great  future.  The  testimony  was  conflicting  as 
to  who  was  most  interested  in  these  negotiations. 
Fagerberg  testified  that  Thomas  Carstens  and  others 
associated  with  him  were  very  anxious  to  give  him  an 
outfit  for  the  Shushanna  to  recoup  at  least  a  part  of 
the  heavy  loss  in  the  Chititu  store.  Carstens  and 
oth(M'  officers  of  the  Carstens  Packing  ('^()m])any  testi- 
iied  that  Fagca-berg  tried  hard  to  obtain  from  Cars- 
tens  a  hirge  amount  of  money  and  goods,  but  Cars- 
tens  turned  him  down.  Fag(n'l)ei*g,  liowe\'er,  ])ought 
a  large  shipment  of  oats  on  I*uget  Sound  and  had 
them  shi))p(Hl  to  Alaska  (\  ().  1).  He  then  di'ew  a 
sight  draft  on  Thomas  Carstens  i'ov  the  freight,  wliieii 
was  paid.  Carstens  testided  that  he  had  no  prim* 
agrecnicnt  to  pay  it  and  that  on  the  contrary  he  had 
exj)i'essly  tohl  l^'agerhcrg  lie  \V(Uihl  not  fnrnish  him 
any  nioic  money  but  would,  it'  lie  wished   it,  supply 


him  with  a  small  amount  of  meat:  that  when  the 
sii>ht  draft  arrived,  after  reflection,  he  decided  to  pay 
it  because  he  had  always  had  a  liking  for  Fagerberg 
and  it  occurred  to  him,  as  he  put  it,  that  Fagerberg 
had  a  chance  to  get  on  his  feet  and  that  he  would  take 
one  more  chance  with  him  and  help  him.  After  that 
he  sent  a  large  stock  of  merchandise  of  the  A'ahie  of 
more  than  $4,000  to  Fagerberg  upon  agreement  by 
CiU'respondence  that  Fagerberg  was  to  remit  to  him 
the  proceeds  as  fast  as  the  goods  were  sold.  This  Fa- 
gerberg failed  to  do.  Carstens  sent  an  agent  to  Alas- 
ka who  reported  that  Fagerberg  w^as  converting  ev- 
erything to  his  own  use  and  Carstens  thereupon  insti- 
tuted an  action  to  recover  the  amount  of  the  goods 
and  sight  di'aft  from  Fagerberg,  and  attached  every- 
thing he  had,  including  the  property  claimed  by  H.  M. 
Fagerberg. 

When  J.  A.  Fagerberg  returned  to  Alaska  about 
March  1,  1914,  he  told  H.  M.  Fagerberg  that  a  corpo- 
ration was  to  be  organized  composed  of  themselves 
and  Thomas  Carstens,  which  was  to  take  over  all  the 
property  then  standing  in  H.  M.  Fagerberg 's  name. 
At  the  same  time  he  made  a  memorandum  agreement 
with  H.  M.  Fagerberg  by  wdiich  the  latter  was  to 
transfer  everything  to  this  corporation  and  go  into 
its  employ  as  a  packer  at  $100  per  month,  and  until 
the  corporation  was  formed  he  was  to  work  for  J.  A. 
Fagerberg  and  Carstens  at  that  salary;  meanwhile 
leasing  t(;  them  at  flgures  aggregating  $825  per  month 
the  property  which  he  proposed  to  sell.  Thereafter 
he  worked  as  a  packer  until  the  attachment  was  levied 


early  in  the  following'  August.  According-  to  the  tes- 
timony of  the  Fagerbergs,  after  the  levy  J.  A.  Fager- 
berg  turned  everything  over  to  H.  ]\[.  Fagerberg  and 
said  he  would  quit.  This  was  considered  l)y  them  a 
delivery  of  all  the  property  in  use  by  either  of  them 
to  J.  A.  Fagerberg. 

It  was  admitted  that  no  profit  was  made  between 
March  and  August  by  any  enterprise  in  which  the 
Fagerbergs  were  engaged — roadhouse,  stores  and 
freighting  business  were  paying  out  more  money  than 
they  took  in.  It  was  claimed,  however,  that  the  pay- 
ing business  would  have  been  later.  J.  A.  Fagerberg 
testified  ''August  and  September  are  big  months." 
It  was  in  evidence  that  in  September  J.  A.  Fagerberg 
was  put  into  bankruptcy  on  petition  of  his  ])rother, 
H.  ^I.  Fagerberg,  and  that  the  schedules  in  bankrupt- 
cy showed  wages  due  several  employes  for  several 
months  ])ack,  besides  large  sums  for  mendiandise. 

ASSIGNMENTS   OF    ERKOH. 

T. 

The  court  erred  in  admitting  in  evidence,  over 
the  objection  of  defendants,  ph\intift"s  exhi])it  *'l)," 
which  purported  to  1)(^  a  contract  between  Thomas 
Carstens  and  J.  A.  Fagerberg  on  the  ouc  ])art  and  H. 
M.  Fagerbei'g  on  the  otluM*  ])art;  it  IxMUg  eonccMled  l)y 
})hiintiif  and  by  his  witness,  ,1.  A.  FagtM-lxM'g,  that 
said  coiitiact  was  signed  only  hy  d.  A.  Fagerbi'rg, 
and  11.  M.  I^^agerberg,  the  iiainc  of  Tiioinas  ( \-n-stens 
being  appended  thereto  by  J.  A.  b'agei'berg  without 
his  knowledge;  the  same  pni'j)orting  to  be  a  enntrad 
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for  a  partnership  among  said  parties  and  ultimate  in- 
corporation. 

11. 

Tlie  court  erred  in  admitting  the  testimony  of 
the  plaintiff,  H.  M.  Fagerberg,  over  the  objection  of 
defendants,  as  to  speculative  profits  he  might  have 
made  in  conducting  the  Blackburn  roadhouse  and 
using  the  attached  horses  if  the  attachment  had  not 
been  made. 

The  court  erred  in  admitting  testimony  of  jjrof- 
its  lost  b}^  reason  of  the  attachment  of  the  roadhouse 
and  horses  after  evidence  had  been  offered  by  plain- 
tiff himself  designed  to  show  that  both  the  roadhouse 
and  the  horses  had  been  leased  for  about  hve  months 
prior  to  the  first  levy  under  the  writ  of  attachment 
complained  of  and  that  during  all  of  said  time,  he  had 
been  working  for  $100  per  month  for  J.  A.  Fager- 
berg  under  a  contract  for  an  indefinite  period  that 
was  terminated  by  levy  of  the  attachment. 

III. 

The  court  erred  in  refusing  to  give  part  of  in- 
struction No.  5  asked  by  defendants  as  follows: 

^^  You  are  instructed  that  possession  of  prop- 
erty is  presumptive  evidence  of  ownership,  until 
the  basis  of  ownership  is  otherwise  explained, 
and  long  continuance  in  possession  strengthens 
the  presumption  of  ownership. 

In  this  case  if  you  find  that  the  Blackburn 
roadhouse  and  equipment  had  been  in  possession 
of  J.  A.  Fagerberg  most  of  the  time  since  it  was 
constructed,  and  that  H.  M.  Fagerberg  never  had 
charge  of  it  for  a  considerable  length  of  time. 
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you  are  entitled  to  eonsider  the  facts  regarding 
possession  as  making  a  prima  facie  case  of  own- 
(M'shi])  in  J.  A.  Fagerberg.'' 

IV. 

The  court  erred  in  denying  defendants'  motion 
for  a  new  trial. 

V. 

The  court  erred  in  ordering  the  judgment  enter- 
ed in  this  cause  in  favor  of  plaintiff  and  against  de- 
fendants. 

ARGUMENT. 

In  argument  all  the  assiginnents  of  error  m.ay  be 
considered  together,  because  it  is  the  verdict  that  de- 
fendants complain  of,  on  the  ground  that  it  was 
wholly  unjustified  by  the  evidence  and  appeared  to 
have  been  given  under  th(»  inflTience  of  passion  or 
prejudice.  This  objection  to  the  verdict  is  set  \\\)  in 
the  motion  for  a  new  trial,  denial  of  which  is  assigned 
as  ei'ror  (Assignment  IV). 

As  ali'eady  shown  in  the  statement  of  tlu^  case  the 
vital  issue  in  the  trial  was  the  question  whether  or 
not  a  partnershi])  existed  betwcMMi  th(^  two  Fager- 
bergs.  All  other  issuers  i-evolvc^  ai'ound  this.  If  thc^ 
Fagerbergs  \vei'(^  partners,  they  wei'c  joint  ownei-s  ()f 
the  propei'ty  in\'ol\'('(l,  jointly  and  se\(M*ally  linblc  for 
all  fii'in  ind-'btedness  and  cithci-  could  he  sued  on  ac- 
(MHUit  of  such  indebtedness,  and  any  property  belong- 
ing to  eitliei'  oi'  to  the  iirin  could  be  taken  on  attacdi- 
inent  or  executi(m.    ( 'ounsel  for  defendants  are  mind- 
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fill  of  the  rule  that  appellate  courts  are  reluctant  to 
reverse  a  trial  court  on  a  question  of  fact.  Neverthe- 
less they  will  do  so  when  the  judgment  is  so  clearly 
against  the  weight  of  evidence  that  to  allow  it  to 
stand  would  be  palpable  injustice.  The  rule  is  thus 
stated  in  Darlington  vs.  Turner,  202  IT.  S.  195-220: 

^^  Where  both  courts  below  have  found  a  par- 
ticular state  of  facts  we  do  not  disregard  them 
except  upon  the  conviction  that  the  lower  courts 
clearly  erred  in  their  conception  of  the  w^eight 
of  the  evidence.'' 

In  that  case  the  supreme  court  reversed  the 
court  of  appeals  of  the  district  court  of  Columbia, 
Avhich  had  affirmed  the  supreme  court  of  the  district 
in  upholding  the  findings  of  an  auditor  to  whom  the 
case  had  been  referred. 

Defendants  contend  in  the  case  at  bar  that  not 
only  did  the  preponderance  of  evidence  point  irresis- 
tibly to  the  conclusion  that  the  two  Fagerbergs  had 
been  in  partnership  for  several  years  and  were  joint 
owners  of  the  property,  but  their  own  admissions  and 
their  names  appended  to  numerous  documents  signed 
''Fagerberg  Brothers"  raised  a  quasi  estoppel 
against  them  to  deny  that  they  were  partners.  Fur- 
ther, their  contradictory  testimony  and  weird  expla- 
nations should  have  raised  an  almost  conclusive  pre- 
sumption against  their  veracity.  Some  of  their  as- 
sertions of  fact  would  stagger  not  only  credulity  but 
gullibility.  On  many  matters  they  were  flatly  con- 
tradicted, leaving  no  escape  from  the  conclusion  that 
either  they  or  the  contradicting  witnesses  were  guilty 
of  wilful  perjury.    These  contradictions  will  be  given 
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hereafter  in  this  brief  in  order  that  this  court  may 
decide  which  witnesses  committed  ])erjury. 

H.  M.  Fai»erberg,  the  plaintiff,  testified  that  he 
took  charge  of  the  Nizina  store  August  1,  1907,  at  a 
salary  of  $1,500  a  year  (R.  18-20-63)  ;  that  he  left  the 
store  late  in  the  fall  of  1910  (E.  66)  ;  that  at  that  time 
he  had  been  paid  only  about  $500  or  $600  of  his  sal- 
ary (R.  20)  ;  that  about  $4,500  was  due  him  (R.70)  : 
that  he  then  had  in  his  possession  $3,800;  that  he  in- 
tended to  keep  that  and  quit  his  job,  but  J.  A.  Fager- 
berg  talked  him  into  leaving  the  money  in  the  lat- 
ter's  hands  to  be  used  in  business,  and  to  continue 
working  at  a  wage  of  $125  a  month  at  ami:hing  J.  A. 
Fagerberg  wanted  him  to  do.  The  following  from 
the  record,  page  24,  is  illuminating : 

*'A.  I  asked  him — I  had  the  mcmey;  I  had 
practically  $3,8^H}  in  my  possession  then,  and  I 
told  him  I  wanted  mv  monev.  'Well,'  he  savs, 
'after  I  put  you  in  here  and  give  you  a  chance  to 
make  this  money,  you  are  going  to  pull  it  out  and 
give  me  and  Carstens  no  chance  at  all,  when  there 
is  a  chance  to  make  some  money.' 

Q.  And  the  upshot  of  it  was,  you  turned 
the  money  over  to  him  and  didn't  hold  it  out  ? 

A.  I  didn't  hold  tlu^  mon(\v  out  of  him, — I 
stayed  with  him/' 

The  ])laintiff  also  testificnl  on  cross-(»xamination 
that  he  considered  that  h(^  was  working  for  J.  A.  Fa- 
gerberg and  Thomas  (^arstens  for  wages  all  the  tiinc* 
from  1907  until  his  brother  gaxc  him  a  l)ill  of  sale  i'nv 
all  the  pr(>p(M*t\'  held  by  (Mthcr  l^'agci'bci'g  in  .Inly. 
19913;  that  in  all  that  time  he  ncNcr  drew  an\'  money 
exre])t  foi*  expenses ;  that  he  nexci*  saw  Thomas  (\-\i*s- 
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tens  nor  had  any  eonununication  with  him  although 
he  onee  visited  Seattle.  The  following  luminous 
statements  from  pages  70-1-2-3-4  of  the  record  illus- 
trate the  free  tenor  of  plaintiff's  conversation  on  the 
witness  stand.  It  will  be  noted  that  he  was  uncertain 
whether  it  was  $4,000  or  $4,500  that  was  due  him  in 
the  fall  of  1910: 

' '  Q.  At  the  time  jim  quit  the  store,  or  prac- 
ticalh^  quit  it,  in  the  fall  of  1910,  how  much  was 
due  you  for  back  salary — at  the  time  you  say  you 
quit  the  roadhouse  and  went  into  the  logging 
camp — how  nuich  was  due  you  for  back  salary 
at  $1,500  per  year  f 

A.     Well,  there  was  practically  $4,500. 

Q.  When  you  left  that  work  at  the  Chititu 
store,  when  you  quit  spending  all  your  time  at  the 
Chititu  store,  which  was  about  August  or  Sept- 
ember, 1910 — how  much  was  due  then  for  wages 
or  salary "? 

A.     Probably  $4,000. 

Q.  Then  you  had  received  practically  noth- 
ing during  those  three  years  ? 

A.     No,  practically  nothing. 

Q.  You  had  been  working  for  your  board, 
as  far  as  receiving  anything  was  concerned'? 

A.     That's  the  fact,  yes. 

Q.     You  had  about  $4,000  coming'? 

A.     Yes,  sir. 

Q.  Now,  you  were  working  for  Al  when 
you  worked  in  the  logging-camp  and  built  the 
roadhouse  at  Blackburn'? 

A.     Yes,  sir. 

Q.     You  had  no  interest  in  that? 

A.     No,  sir. 

Q.  And  when  you  accepted  a  reduction  in 
salary  to  $100  per  month  in  the  spring  of  1912, 
you  were  still  working  for  AH 

A.     Yes,  sir. 

Q.     When  you  were  working  at  the  Chititu 
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store  from  1907  to  1910,  your  understaiidin<>' 
was  that  you  were  working  for  J.  A.  Fagerberg 
and  Thouias  (^arstens"? 

A.  Praetieally,  as  T  understood  the  condi- 
tions between  Al  and  Thomas  Oarstens? 

Q.  And  for  whom  were  you  working  when 
you  (\\\\t  the  Chititu  store  and  went  out  to  the  log- 
ging eamp — were  you  still  working  for  Thomas 
Carstens "? 

A.  Practically,  under  the  same  agreement 
in  force. 

Q.  And  during  all  of  1911  then,  when  you 
were  working  on  the  construction  of  the  Black- 
burn roadhouse  and  in  the  fall  of  that  year,  in- 
cluding 1912  when  you  freighted  on  the  trail,  you 
ccmsidered  that  you  were  still  working  for 
Thomas  Carstens"? 

A.     I  certainly  did. 

Q.     You  understood  that  there  was  a  sort 
of  general  partnershi])  between  J.  A.  Fagerberg 
and  Thomas  (^arstc^is  in  the  business  that  J.  A 
Fagerberg  was  doing  in  the  Nizina  country'? 

A.  Something  to  that  effect,  yes,  sir.  The 
way  I  understood  it,  at  the  time  the  Carstens 
Packing  Company  held  a  bill  against  th(^  old  Ni- 
zina Trading  Company  and  at  the  instigation  of 
the  Carstc^ns  Tracking  Company  this  was  turn- 
ed over  to  Al — that  is  my  understanding  of  it; 
that  was  the  way  it  was  explained  to  luv. 

Q.  And  you  were  still  working  for  J.  A. 
Fager])erg  and  Thomas  (^arstens,  or  the  Carstens 
Flacking  Company,  as  the  case  may  bef 

A.  As  the  case  may  be,  yes,  sii*;  1  doiTt 
know  how  th(^  situation  stood  exactly  ;  that  is  the 
way  it  was  (^x])laiiicd  to  nic  at  the  tini(\ 

i}.     At  what  time  I     rutil  what  tim<'  ! 

A.      rutil  191"). 

Q.      Tutil  you  got  tiiis  bill  of  sale  i 

A.     Yes,  sii-. 

Q.     The  latiei-  part  of  the  sunniiei'  of  ]'.)]:)  > 

A.     Yes,  sir. 
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Q.  And  your  imder standing  was  that  you 
were  working  for  Thomas  Carstens  in  the  freigh- 
ting'? 

A.  Yes,  sir. 

Q.  And  in  the  roadhouse'? 

A.  Yes,  sir. 

Q.  And  in  the  construction  of  the  road- 
house  ? 

A.  Yes,  sir. 

Q.     Did  you  see   Mr.    Carstens   when   you 
were  in  Seattle  in  1909. 
A.     I  did  not,  no,  sir. 
Q.     Did  you  hunt  him  up? 
A.     No,  sir,  I  did  not. 

Q.  Did  you  have  any  correspondence  with 
Mr.  Carstens  or  the  Carstens  Packing  Company 
about  your  work  up  there  ? 

A.     I  never  did. 

Q.  At  the  time  you  qiiit  working  at  the 
Chititu  store  and  when  getting  out  logs  for  the 
Blackburn  roadhouse,  your  idea  was  that  Mr. 
Carstens  was  to  be  interested  in  the  Blackburn 
roadhouse"? 

A.  The  same  principle  would  apply  there ; 
in  fact  I  demanded  my  money  in  1910,  before  I 
went  over  there,  and  as  I  explained  before,  I 
agreed  to  stay  b}^  the  ])roposition  with  them — ^my 
wages  were  still  in  the  business. 

Q.  At  that  time  you  had  about  $3,800  in 
your  possession? 

A.     I  had  that,  yes,  sir. 

Q.  Which  you  could  have  held  out  under 
your  contract  ? 

A.  Which  I  could  have  held  out  under  my 
contract  and  stuck  it  into  my  pocket. 

Q.  And  instead  of  that,  in  order  to  help 
along  the  business  you  staid  right  with  it,  and  al- 
lowed A]  Fagerberg  to  use  it? 

A.     Yes,  sir. 

Q.  And  you  never  went  to  see  Mr.  Cai'stens 
or  said  anything  to  him  about  it? 
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A.     I  never  did. 

Q.     Yon  got  uneasy  about  your  money? 

A.     I  got  inieasy  about  my  money,  yes. 

Q.  Did  it  ever  oeeur  to  you  to  write  Mr. 
Carstens  to  ask  him  how  far  he  was  backing  Al 
in  the  business  he  was  doing? 

A.  It  never  occurred  to  me,  never  thought 
of  it. 

Q.  At  the  request  of  Al,  you  left  the  $3,800, 
which  was  in  your  possesvsion  and  which  you 
could  have  retained,  if  it  was  due  and  owing  to 
you,  you  left  it  at  his  request  and  went  working 
for  him  and  did  work  for  him  for  nearly  a  year 
in  the  constructi(m  of  the  roadhouse  and  still  had 
$4,000  due  you — didn't  you  consider  it  worth 
while  to  ask  Mr.  Carstens,  write  him  and  ask  him 
if  he  was  interested  in  the  roadhouse  ? 

A.     It  didn't  strike  me  that  way,  no,  sir. 

Q.  You  have  stated  there  was  $4,000  due 
you  ? 

A.  Al  was  handling  that  and  they  could 
talk  that  over  themselves;  I  might  have  gone 
further  with  Al  than  I  would  with  anyone  else, 
naturally  would. 

Q.  But  you  became  quite  dissatisfied,  ac- 
cording to  your  own  statement,  in  the  spring  (^f 
1912 — so  much  so  that  you  and  your  brother  had 
a  serious  disagreement? 

A.     Yes,  sir. 

Q.  Hut  you  contiinuHl  to  work  for  Fager- 
l)erg  and  (^arstens  for  more  than  a  yem  after 
that  without  writing  to  Mr.  Carstens  and  asking 
him  whether  he  was  l)ack  of  it? 

A.  Why,  no,  of  course  I  didn't;  it  nevcM* 
entered  my  mind.  I  undcM'stood  tlu*  ])ro])osition 
and  Al  was  handling  that  end  of  it  for  him.  They 
never  took  the  trouble  to  considei*  m(^ ;  I  was  deal- 
ing with  Al  and  he  was  re])resenting  them. 

(^.  When  did  you  (|uit  working  for  Al  I^'a- 
gei'berg  and  Thomas  (^arstens? 

A.  When  the  (UhhI  was  (l('li\('i'(Ml  ()\(M*  to 
me." 
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Plaintiff  continued  to  work  for  wa<>"es,  according- 
to  his  statement,  until  July,  1913,  drawing  only 
enough  money  for  expenses  and  at  that  time  had 
$5,600  due  him,  as  stated  on  cross-examination 
(R.  76),  or  $5,300,  as  he  stated  on  direct  exam- 
ination (R.  32).  The  following  from  the  latter  page 
is  cited  to  show  plaintiff's  careless  manipulation  of 
figures.  He  was  testifying  concerning  the  bill  of  sale, 
which  stated  $4,500  as  its  consideration; 

''Q.  Did  you  have  more  money  than  that 
coming  at  that  time  from  J.  A.  Fagerberg,  Julv 
15,1913^ 

A.     Yes,  I  think  I  did. 

Q.     How  much  more  ? 

A.  It  was  practically  aboTit  $500  more  than 
that, — practically  $800. 

Q.  $800  more  than  is  stipulated  there — 
then  that  would  be  $5,3001 

A.     $5,300  that  I  had  coming." 

On  the  matter  of  plaintiff  giving  back  the  $3,800 
which  was  less  than  the  amount  due  him  for  wages  in 
1910,  to  be  used  for  the  sole  use  and  behoof  of  J.  A. 
Pagerberg  and  Thomas  (^arstens,  the  court  will 
please  note  the  testimony  of  J.  A.  Fagerberg  (R.  192- 
3-4-5),  showing  that  no  evidence  in  writing  was  given 
of  the  loan,  it  was  to  draw  no  interest,  was  unsecured, 
and  had  no  fixed  time  of  payment  : 

^'Q.  Did  you  have  any  talk  to  him  about 
this  $3,800  that  he  had  in  his  possession  or  under 
his  ccmtrol? 

A.     Yes,  in  the  fall  of  1910. 

Q.  Was  that  before  he  started  in  on  the  log- 
ging'? 

A.  He  had  already  started ;  he  had  the  logs 
practically  out  and  he  had  the  barn  up. 
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Q.  And  who  was  payini>'  the  wages  of  the 
men  at  that  time? 

A.     I  i)aid  them  afterwards,  after  I  eame  in, 

Q.     At  that  time  th(\v  liadn't  been  paid? 

A.  At  that  time  they  hadn't  been  paid;  he 
got  the  supplies  from  Blum  to  supply  the  men. 
their  clothing. 

Q.  State  your  version  of  the  convervSation 
between  yourself  and  Harry  over  this  $3,800? 

A.  We  got  into  an  argument  over  it  and 
what  started  it,  somebody  issued  a  cheek  on  the 
Valdez  bank,  issued  a  forged  check  on  Harry, 
and  Mr.  Lang  said  to  me,  'Harry  has  overdrawn 
his  account,'  and  I  said,  'I  don't  see  any  reason 
for  it,'  but  I  said,  'All  right,  charge  it  up  to  me, 
to  my  account,'  and  when  T  went  in  there — I  had 
been  working  hard  all  summer,  and  had  been  out 
on  the  trail  and  around  and  I  was  cold  and 
cranky,  and  1  jumped  on  him  rough-shod  for 
overdrawing  his  account,  and  one  thing  led  to 
another  and  I  asked  him  what  he  had  done  with 
the  money.  'Was  it  necessary  to  overdraw  your 
account  and  I  have  to  make  it  good  for  you,'  and 
h(^  said,  M  have  $3,800  for  my  salary,'  and  an  ar- 
gument came  ud  about  the  place  at  Kennecott; 
*  Well,'  he  says,  'I  am  holding  that  out  for  my  sal- 
ary, and  I  intend  to  hold  it,  too,'  and  the  argu- 
ment went  on  until  we  landed  into  a  s^'rap;  I 
was  stronger;  I  didn't  want  to  abuse  the  boy  and 
I  held  him  until  he  cooled  down  a  bit  and  told 
him  where  he  was  at  and  talked  him  out  of  it. 

Q.     Where  was  the  $3,800  at  this  time? 

A.  He  had  the  money  in  the  Scandina\'ian- 
American  Bank,  I  think,  outsid(\ 

Q.     He  turned  that  over  to  you  ! 

A.  Yes,  he  ga\'e  me  a  check  for  it  (Hi  the 
Scandinavian- American  Hank. 

Q.  So  you  are  sure  it  was  tlu»  Scandina- 
\ian-American? 

A.     Yes,  sir. 

(^.  Did  \'()U  concede  at  that  time  that  the 
$:;,S0()  was  (In'c  liini  I 
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A.  Yes,  sir,  I  conceded  that  the  $3,800  was 
due  him,  I  conchided  the  $3,800  was  due  the  boy 
and  I  think  a  little  more. 

Q.  How  did  you  persuade  him  to  give  it  up 
to  vou? 

A.  I  said  to  him,  ^I  put  you  in  here  and  I 
am  up  against  it  on  the  proposition,'  but  I  told 
him  the  advantages  of  the  thing  and  the  points 
of  the  argument,  and  I  said,  ^The  property  is 
worth  it ;  any  time  I  fall  down  you  have  the  house 
here,  when  I  put  in  the  house — you  can't  lose  any 
way,  even  if  the  Carstens  Packing  Company 
gives  you  the  dirty  end  of  it. ' 

Q.     You  literally  talked  him  out  of  it  ? 

A.     I  literally  talked  him  out  of  it. 

Q.     By  smooth  talk'? 

A.     You  bet  you,  I  admit  that. 

Q.  What  inducement  did  you  offer  him  to 
give  up  that  $3,800 — anything  but  the  desire  to 
help  you'? 

A.  No,  nothing  else  but  the  brotherly  feel- 
ing there  was  in  that  respect.  I  never  offered 
him  any  inducements ;  T  told  him  the  prospects  of 
the  country  and  the  advantages  of  the  country. 

Q.     He  wasn't  to  be  in  on  the  rake-off? 

A.     No,  sir. 

Q.  Absolutely  had  no  interest  in  the  Black- 
burn place "? 

A.     No,  he  had  no  interest  whatever.. 

Q.     Not  even  an  optional  interest? 

A.  Not  even  an  optional  interest;  no,  he 
was  simply  on  a  salary  and  that  was  the  cause  of 
the  fight,  and  the  fight  between  myself  and  wife 
was  over  that  old  stock  and  I  was  standing  up 
for  the  Carstens  Packing  Company. 

Q.  At  that  time,  in  the  fall  of  1910,  he  was 
working  for  you  at  $125  and  he  loaned  you  this 
$3,800  without  interest  simply  to  help  you  out? 

A.  That  was  my  understanding  with  Harry 
when  I  put  him  in  there.  1  thought  $1,500  was 
good  wages  and  he  could  let  it  stay  in  the  busi- 
ness. 
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Q.  Did  YOU  still  owe  him  the  monev  in 
1912? 

A.     Yes,  sir. 

Q.  x\ik1  was  that  evidenced  by  a  note  or 
anything  '^ 

A.  He  had  this  contract  that  Mr.  Brock 
drew  up  for  him. 

Q.  He  never  had  anything  in  writing  until 
Mr.  Brock  drew  that  up  in  the  spring  of  1912? 

A.     No,  sir. 

Q.  AVas  it  a  ])art  of  the  consideration  in 
the  agreement  that  his  wages  were  cut  to  $100 
per  month  ? 

A.     I  don't  know. 

Q.  He  let  you  have  this  $3,800  ind^^finitely. 
without  any  interest  or  without  anything  in  writ- 
ing until  the  memorandum  agreement  was  drawn 
up  by  Mr.  Brock  in  the  spring  of  1912? 

A,     Yes,  sir. 

Q.  And  he  C(mtinued  under  the  old  ar- 
rangement, except  that  his  salarv  was  cut  to 
$100,  until  the  summer  of  1913? 

A.     Yes,  sir." 

The  court  will  observe  that  plaintiff  'Svasn't  to 
be  in  on  the  rake-otf,"  and  had  no  interest,  *'not  even 
an  ()|)tional  interest"  in  anything  but  his  wages,  and 
such  was  his  child-like  fidelity  and  devotion  that  he 
continued  to  work  on  that  visionary  basis  for  three 
years  more  and  still  received  no  wages  except  cniough 
for  personal  (expenses.  This  interesting  storv  seems 
to  have  ])laced  no  strain  u])on  th(*  credulity  of  the 
jury,  though  it  a])])ears  to  counsel  foi*  defendants  that 
its  vast  im])rol)al)ility  should  rcM-ord  an  instant  and 
deep  impi'cssion  u])oii  an  axcrau'c  mentality,  ixctuni- 
ing  to  the  cxtemi)oran(MUis  remarks  of  |)laintitV  he 
gi\'es  the  following  aceoinit  of  pi'oeeediiigs  after  he 
iiaiided  hack  the  $)).S()()  to  his  h rut  her  t«>  he  iis'^d  with- 
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out  security  or  iucrement  in  the  speculative  business 
of  J.  A.  Fagerber[>'  and  Thomas  Carstens,  a  business 
which  seems  to  have  germinated  and  fructified  noth- 
ing but  debt  for  all  concerned.    Hear  him  (R.  66-7)  : 

'^Q.  In  the  fall  of  1910,  you  went  at  some- 
thing else  ^, 

A.     Yes,  sir. 

Q.     You  went  to  1(  )gging,  I  believe,  yoa  said  ? 

A.     I  did,  yes,  sir. 

Q.  That  was  for  the  purpose  of  getting  out 
logs  to  build  the  Blackburn  roadhouse,  I  under- 
stand ^ 

A.  Yes,  sir;  and  another  thing,  we  got  out 
logs. 

Q.     AVho  do  you  mean  by  we? 

A.  My  brother  and  myself ;  I  naturall}^  say 
we  since  I  was  connected  with  the  business  and 
working  there,  Sam  Rogers  and  myself;  that  is 
the  way  I  put  it ;  he  was  the  man  working  with 
me,  cutting  these  saw  logs.  We  cut  practically 
80,000  feet  of  saw  logs  and  hauled  them  to  the 
mine,  hauled  them  in  the  winter  and  they  were 
out  on  shares  by  the  Keimecott  Mines  Company, 
and  half  of  them,  half  the  lumber — it  was  di- 
vided. 

Q.     Divided  between  whom'? 

A.  The  Kennecott  Mines  Company  and  my 
brother  and  myself. 

Q.  The  purpose  of  that  logging  was  to  ob- 
tain lumber  for  the — 

A.     For  the  construction  of  the  roadhouse. 

Q.  Did  you  go  back  at  any  time  to  run  the 
Xizina  store'? 

A.     No,  sir;  not  after  the  spring  of  1911. 

Q.  You  never  were  in  active  charge  of  the 
store  for  anv  length  of  time  after  vou  quit  in  the 
early  fall  of  1910? 

A.     No,  sir ;  not  while  it  was  in  operation. 

Q.  You  stated  that  you  worked  around  at 
different  things  during  1911 — a  good  part  of  the 
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time  you  were  working'  on  ])uil(liii^-  the  Black- 
])ni-ii  road  house'? 
A.     Yes,  sir. 

Q.     And  what  time  was  that  finished'? 

A.  It  was  finished  ahm^'  in  the  fall ;  we 
startc^d  to  build,  the  actual  eonstrueticm  of  the 
building",  in  the  si^rinii,"  of  1911  and  the  barn  and 
outbuildini>s,  and  it  was  finished  in  the  fall,  to- 
wards the  fall." 

The  eourt  will  observe  that  the  plaintiff's  nimble 
tonc'ue  in  this  chapter  tells  what  ^'we''  did.  Also 
that  ^Sve"  i>()t  ont  lumber  to  ])uild  the  roadhonse  at 
Blackburn,  which  plaintiff  says  he  had  no  interest  in 
althoni>'h  half  the  lumber  behm^ed  to  '^my  brother 
and  myself."  Plaintiff  thoui>ht  he  was  working-  for 
his  brother  and  Carstens  for  wages  for  six  years,  of 
which  he  received  very  little,  and  yet  when  question- 
ed about  a  newspaper  advertisement  reading  ^'Fa- 
gerberg  Brothers,"  which  he  said  he  did  not  put  in 
the  ])aper  himself,  he  explained  (R.  81)  : 

"The  way  that  was,  when  1  went  into  (^hiti- 
tu,  the  name  of  (^arstens  and  Myers,  they  could- 
n't do  business  in  there  because  their  name  was 
so  damned  rotten,  and  I  was  rumiinu'  the  store 
there,  between  me  and  my  brother — I  was  I'un- 
ning  it  there  and  it  naturally  drift(Hl  into  Fagei*- 
berg  Hroth(M*s.  We  had  a  ])retty  fair  reputation 
and  were  doing  things  on  the  s(piar(\"' 

When  his  attcuition  was  directed  to  the  fact  that 
he  had  worked  a  long  time  for  Carstcms  liotwith- 
standing  the  hitter's  '' rotten''  name,  he  e\[»lain(Hl 
(H.  4:3-4): 

"(j).  Vou  say  th(^  (\-irst(^ns  l^aeking  (''om- 
pany  had  a  had  reoutation  in  there  .^ 
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A.     The}^  certainly  did. 

Q.  Didn't  yon  take  a  long  risk  to  work  for 
Thomas  Carstens  for  six  years,  if  he  had  a  bad 
repntation,  without  writing  to  him  and  asking 
him  when  he  was  going  to  pay  yon  ? 

A.  Perhaps  I  did,  bnt  at  the  time  I  went  in 
there,  I  didn't  know  the  people  I  was  dealing 
with  as  I  do  now. 

Q.  Yon  say  they  had  a  bad  repntation  at 
that  time  ? 

A.  I  was  taking  other  people's  word  for 
that,  I  hadn't  fonnd  it  ont;  I  have  to  be  shown 
first  and  when  I  am  shown,  I  know  it." 

On  page  96  of  the  record  plaintiff  admits : 

^^Q.  Yon  worked  for  Al  Fagerberg  and  the 
Carstens  Packing  Company,  Thomas  Carstens, 
for  nearly  six  years,  nntil  they  owed  yon  a  bal- 
ance of  nearly  five  thonsand  dollars,  and  von 
never  wrote  to  Thomas  Carstens  and  asked  him 
for  the  money? 

A.     No,  sir;  I  never  did." 

This  qneer  testimony,  like  numerons  other  frag- 
ments, demonstrates  that  plaintiff's  memory  and 
ideas  are  highly  adjnstable. 

Bocnmentary  admissions  of  partnershij)  were 
nnmerons.  Plaintiff  admitted  that  an  advertisement 
of  Fagerberg  Brothers'  store  ran  in  a  Valdez  paper 
two  or  three  years  (R.  80).  Also  that  he  used  bill- 
heads reading  '^Fagerberg  Brothers,"  and  signed  nu- 
merous bills  made  out  on  them  ^^  Fagerberg  Broth- 
ers," by  himself,  using  either  his  full  name  or  initials 
(R.  83-4).  A  stipulation  as  to  the  record  (R.  437) 
lists  ten  of  these  bills  and  shows  the  form  of  billhead. 
Another  is  shown  on  page  369  of  the  record.  On  page 
87  of  the  record  appears  a  letter  to  Schwabacher 
Bros.,  Seattle,  enclosing  check  for  $109  cm  account, 
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si^iiod  ^'Fa^erberg  Bros.,  Pr.  H.  M.  Faj^erberg," 
which  plaintiff  adniittc^d  he  signed.  He  gave  this 
naive  explanation  (R.  88)  : 

^'I  sent  it  that  way  as  I  explained  before, 
the  bnsiness  has  been  conducted  as  Fagerberg 
Brothers  to  protect  the  Carstens  Packing  Com- 
pany, and  used  as  a  firm  name  in  that  respect 
onlv." 

This  stock  explanation  of  plaintiff's  yearning  to 
hold  the  Carstens'  name  invisible  flashes  up  at  inter- 
vals in  his  testimony  like  a  blinker  light.  It  was  his 
dernier  resort  when  no  other  excuse  for  the  partner- 
ship name  seemed  available. 

Plaintiff  received  a  check  in  July,  1912,  drawn 
in  favor  of  Fagerberg  Bros,  and  indorsed  it  ^'Fager- 
berg I>ros.  Per  H.  M.  Fagerberg,  member  of  firm'' 
(R.  89) .  He  admitted  that  when  the  Blackburn  road- 
house  was  taken  l)ack  from  Breedman  &  Church  in 
,1914,  a  stock  of  goods  was  taken  with  it  and  paid 
for  in  notes  signed  by  himself  and  J.  A.  Fagerberg 
(R.  92).  He  adnntted  that  when  Malcolm  Brock  of 
Blum  &  Co.,  effected  a  settlement  l)etween  him  and 
his  brother  in  the  spring  of  1912  a  mortgage  was  giv- 
en to  Hlum  &  Co.  foi'  about  $2,600  and  signiHl  by  the 
two  F'agcn'bergs.  As  usual  ])hiintiff*  had  an  exphma- 
tion.     Here  it  is  (R.  384)  : 

''Q.  State  the  circumstances  undcM*  which 
you  signed  that  moi'tgage  t 

A.  Mr.  Hrock  insisted  on  my  signing  it — 
he  said  my  name  had  been  used  in  the  bnsinc^ss 
and  he  liehl  me  as  r(^s])()nsible  as  he  wouhl  Al — 
he  looked  at  it  that  way  and  I  signed  it."* 

15i'(M'k  was  m.-nia^cr  <>!'  the  bank  and  nicrcantik^ 


24 

house  of  S.  Blum  &  Co.,  at  Cordova,  with  which  the 
Fa,<>erberg's  had  done  business  for  several  years,  and 
to  an  extent  that  led  to  an  inde})tedness  of  $2,600.  He 
evidently  knew  the  relations  existing  between  the 
two  Fagerbergs.  It  might  be  mentioned  here  that 
plaintiff  made  much  in  his  testimony  of  this  agree- 
ment betwcnm  himself  and  brother,  drawn  bv  Mr. 
Brock  as  a  settlement  between  the  two  Fag*rbergs. 
He  insisted  that  it  showed  that  he  was  only  working 
for  wages,  but  this  extremely  valuable  agreement, 
w^hich  called  for  the  payment  to  him  of  $4,000  by  his 
brother,  was  unhappily  lost  before  the  trial.  Plain- 
tiff said  he  had  looked  for  it  but  could  not  find  it  (R. 
26-166-7).  The  two  Fagerbergs  testified  to  its  C(m- 
tents  but  Mr.  Brock  was  aiot  subpoenaed  although  he 
woTdd  have  been  a  disinterested  witness. 

Plaintiff ^s  Exhibit  C  (R.  34),  the  lease  of  the 
Blackburn  roadhouse  from  J.  A.  Fagerberg  to  S.  O. 
Breedman,  dated  November  16,  1912,  describes  ^'The 
Blackburn  roadhouse  heretofore  operated  as  a  road- 
house  by  Fagerberg  Brothers"  (R.  34).  Defen- 
dants' Exhibit  5  (R.  228)  v/as  an  order  for  goods 
dated  April  7,  1915,  which  J.  A.  Fagerberg  admitted 
was  in  his  handwriting  and  that  he  sent  it  oat  (R. 
222) .    It  was  signed  Fagerberg  Bros. 

J.  A.  Fagerberg  admitted  that  he  authorized  an 
advertisement  of  the  Nizina  store  to  be  put  in  the 
Valdez  Prospector,  but  said  the  newspapei  man 
wrote  the  ad.  He  admitted  also  that  he  saw  the  ad 
from  time  to  time  (R.  224-5).  He  gave  the  same  ex- 
planation   of    the    billheads     reading     "Fagerberg 
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Brothers"  (R.  225-6).  He  invited  the  court  and 
jury  to  JK^ievc^  that  a  Seattle  printer  printed  bill- 
heads under  that  firm  name  without  an  order  to  do 
so.     Here  is  the  statement: 

^^A.  In  1910  Harry  said  he  had  run  out  of 
the  old  Xizina  billheads,  and  he  said,  'Better 
send  for  some  billheads/  and  1  had  some  bill- 
heads printed ;  and  the  way  that  came  out  Fagei'- 
berg  Brothers,  1  met  Johnson  in  Seattk^  and  a 
man  coimected  with  the  stationery  company  and 
told  them  to  get  me  out  several  thousaiid  bill- 
heads, blank  form;  I  picked  out  the  form  and 
there  was  nothing  said  about  the  heading  and 
they  knew  me  from  sch()()lda3"s  and  knew  Harry 
was  with  me  and  they  just  put  it  in  Fagerberg 
Brothers. 

Q.  You  didn't  tell  him  to  put  it  in  Fager- 
berg Brothers,  General  Merchandise,  Nizina, 
Alaska  '^ 

A.  He  asked  me  what  I  was  doing  up 
there  and  I  said,  'This  is  for  a  general  merchan- 
dise store,  miners'  supplies.'  " 

Concerning  the  Blackl)Ui'n  roadhouse  J.  A.  Fa- 
ger])erg  conceded  (R.  165)  : 

''Q.  You  got  that  house  constructc^d  in  the 
fall  of  1911  f 

A.     Yes,  sir. 

Q.  Did  you  opc^i  it  up  for  the  acconmioda- 
tion  of  guests? 

A.     Yes,  sir. 

Q.     Did  you  run  it  yourself  on  the  ^tart  ? 

A.     Xot  on  th(^  start  I  did  not. 

Q.     Who  did  run  it  ^ 

A.  Ilai-ry  was  in  charge  of  the  house  at  the 
start  and  during  consti-uction.'' 

i'Miially  on  the  issue  ol'  ])artn('rslii|)  the  court's 
attention  is  dii-eeted  to  the  rollowin^  adinissious  of 
the  plaintifr  {\l.  1  M))  : 
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^'Q.  You  stand  then  on  your  proposition, 
that  at  no  time  were  you  a  partner  of  Al  Fager- 
berg  ? 

A.     I  certainly  do. 

Q.  That  you  worked  for  him  six  years,  for 
him  and  some  more  or  less  visionary  partner  of 
his  in  Seattle,  whom  you  never  saw  and  never 
corresponded  with? 

A.     Yes,  sir. 

Q.  You  never  got  an}^  money  out  of  either 
of  them,  but  your  board;  he  owed  you  $3^800 
which  you  gave  back  and  you  never  had  any  busi- 
ness interest  in  the  possible  profits  of  this  vast 
ramification  of  business  that  Al  was  trying  to 
transact  ? 

A.  Not  a  bit ;  at  that  time  I  was  aware  of 
the  Carstens  Packing  Company  in  1910 — and 
my  brother  will  admit  then  I  did  not  want  to 
have  nothing  at  all  to  do  with  the  Carstens 
Packing  Company  only  on  a  wage  proposition 
and  I  wouldn't  go  into  business  with  them  at  all 
under  any  consideration ;  if  I  knew  they  were  in 
a  concern  I  would  get  out,  believe  me,  before  they 
got  a  chance  to  hook  me. 

Q.  That  was  your  attitude  toward  them 
in  19101 

A.  That  was  my  attitude  toward  fhem  in 
1910. 

Q.  But  you  worked  for  them  three  years 
afterwards  without  wages? 

A.     Yes,  I  did,  out  of  ccmsideration  for  my 
brother — that  was  the  facts  of  it." 
And  particularly  the  following   (R.  15^*.-4)  : 

^'Q.  At  the  time  this  attachment  was  made 
and  for  a  year  or  two  beforehand,  is  it  not  true 
that  around  McCarthy  and  Blackburn,  in  that 
country,  you  were  universally  know  as  Fager- 
berg  Brothers? 

A.     To  a  certain  extent,  yes. 

Q.  And  is  it  not  a  fact  that  your  neigh- 
bors up  there  dealt  with  you  as  Fagerberg 
Brothers  ? 
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A.  To  a  certain  extent,  yes;  a  t^ood  many 
of  them,  however,  were  aware  of  the  fact  how  it 
stood,  some  of  them. 

Q.  Wasn't  it  generally  nnclerstood  that 
Fai^erberii,"  Brothers  owned  the  frei^htin;^*  })nsi- 
ness  and  roadhouse  and  were  rnnnin<;'  it  to- 
gether ^ 

A.     Yes,  that  is  the  way  it  was  understood." 

Comment  on  this  last  admission  seems  sii])erflu- 
ous  when  it  is  remembered  how  many  acts  of  the  Fa- 
gerbergs  already  cited  from  the  testimcmy  built 
up  the  popidar  belief  that  they  were  partners. 

In  view  of  the  remarkable  statements  made  by 
the  Fagerbergs  to  explain  away  the  presumption  of 
partnership  raised  by  their  course  of  conduct  in  busi- 
ness this  seems  like  a  fitting  place  to  bring  up  the 
question  of  veracity.  Counsel  for  defendants  insist 
that  the  claim  of  the  Fagerbergs  that  they  wen*  never 
])artners  and  that  H.  ^\.  Fagerberg  was  working  for 
J.  A.  and  Carstens  for  wages  for  six  years  without 
drawing  any  more  of  his  pay  than  he  required  for  the 
modest  personal  expense  entailed  by  living  on  the 
frcmtier  is  a  tale  so  mai'velous  that  unless  it  wei*e  u]v 
held  by  corroborative  evidence  sufficient  to  outweigh 
its  improbability  the  v(4*acity  of  the  witness^'s  relat- 
ing it  falls  undei*  grav(*  suspicion.  No  such  (•()i*ro])(>- 
ration  a])p(*ars  in  the  record.  All  the  direct  testi- 
mony except  theii*  own  and  virtually  all  the  circuni- 
stantial  evidence  contradicts  the  (pieer  cont(Mition  of 
the  Fagerbergs.  As  affecting  the  \'cracity  of  ^he  wit- 
nesses the  I'ollowing  conti-adictioiis  and  incongruities 
in  the  testimony  arc  cited  : 

When  f] .  A.  I^'aji'erhei'i!  retiii'iied  to  Alaska  about 
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March  1,  1914,  he  made  an  as^reement  with  plaintiff 
foi*  an  incorporation  which  was  to  take  over  all  prop- 
erty owned  by  plaintiff  (R.  40).  The  stockholders 
wer(»  to  be  the  two  Fagerbergs  and  Thomas  Carstens. 
Carstens  was  to  pnt  in  $10,000  worth  of  merchandise 
and  receive  $20,000  of  the  capital  stock ;  J.  A.  Fager- 
berg  was  to  get  $10,000  of  the  stock,  for  what  consid- 
erati(m  does  not  clearly  appear.  H.  M.  Fagerberg 
was  to  get  $7,000  for  all  the  property  he  carried  in 
his  name.  The  total  capitalization  was  to  be  $50,000. 
H.  M.  Fagerberg  fixes  the  valne  of  his  property  at 
that  time  at  $10,000  above  indebtedness  (R.  117).  So 
the  corporation  was  componnded  of  the  following 
ingredients: — Plaintiff  and  Thomas  Carstens  were  to 
pnt  in  $20,000  in  merchandise  and  other  property, 
and  the  remaining  $30,000  of  capitalization  was  to  be 
water  or  hot  air,  issned  for  talent  in  organizaticm  or 
some  eqnally  volatile  substance.  Plaintiff  was  to  re- 
ceive 14  per  cent  of  the  total  stock  which  was  to  repre- 
sent $20,000  in  actual  value.  The  actual  value  of  his 
stock  then  would  have  been  $2,800  until  augmented 
by  phenomenal  profits,  which  seem  never  to  have 
been  made  out  of  the  Fagerberg  enterprises  at  any 
time  between  1907  and  1914,  and  were  finally  achieved 
only  through  a  jury  verdict  in  1915. 

Just  why  plaintiff  was  willing  to  exchange  visi- 
ble property  worth  $10,000  for  corporate  stock  worth 
$2,800  on  the  basis  of  its  real  assets  seems  difficult  to 
explain  from  the  standpoint  of  sound  finance,  but 
plaintiff  rose  to  the  occasion  by  calling  attention  to 
the  provision  in  the  agreement  that  J.  A.  Fagerberg 
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was  obligated  to  purchase  })laiiitiff's  $7,000  worth  of 
stock  at  par  before  September  1,  1914  (R.  41-2).  He 
said  he  was  williiii;"  to  take  that  much  and  get  out  of 
the  country  (K.  117).  The  latter  statement  followed 
his  assertion  that  h(^  was  really  to  receive  $825  a 
month  i-ental  foi*  the  various  properties  he  was  to 
transfer  to  th(^  incorporation  in  case  the  corporation 
scheme  failed  to  crystallize.  This  contribution  to 
history  by  the  guileless  plaintiff  in  the  case  seems 
worthy  to  be  embalmed  in  the  argument,  since  it  ex- 
hibits the  mental  processes  of  the  young  man  who 
worked  for  his  brother  seven  years  for  his  board,  and 
then,  knowing  his  brother  to  be  insolvent  with  judg- 
ments hanging  over  him,  was  willing  to  turn  over  to 
that  speculative  person  $10,000  worth  of  property  in 
consideration  of  a  memorandum  agreement  that  the 
said  brother  was  to  pay  him  $7,000  cash  in  less  than 
six  months.  Here  is  plaintiff's  testimony  found  on 
pages  lle5-6-7-8  of  the  record: 

^^Q.  What  property  was  to  go  into  this  in- 
cor])()ration  besides  the  $9,000  worth  of  ])ersonal 
property  you  put  in  and  the  few  thousand  dollars 
Carstens  was  to  put  in  ? 

A.  There  was  tlu^  Nizina  roadliouse  and 
store  and  practically  ev(^rything  I  had  in  the 
country — that  is  ])ractically  what  it  amounted  to 
when  it  came  to  a  showdown.  1  intended  to  clean 
u])  with  this  agreement  in  the  fall — 1  was  to  get 
my  $7,000  clean  out  ()!'  the  business  and  I  was  to 
have  nothing  left  in  the  country;  that  included 
some  claims  I  had  in  the  Shushainia,  my  int(M-(^st 
in  the  mill,  the  I  Jni'gci'-Sti'uck  Mill  Company, 
etc. 

il     What  was  that  woi'th  I 

A.     That  wa^  pra<'t  ically  Ixu'i'owed  nioni^y  I 
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had  and  that  was  to  be  cleared  up. 

Q.     What  was  the   vahie    of   your   mining 

property  and  the  mill  property,  approximately  ? 

.  A.     The  mill  had  about  150,000  feet  of  logs 

on  hand.    They  cost  about,  in  the  water,  $11  per 

thousand  landed  in  the  water. 

Q.  That  would  be  then  something  over  six- 
teen or  seventeen  hundred  dollars'? 

A.  Yes,  and  the  value  of  the  mill  at  that 
time,  over  $2,000. 

Q.  Somewhere  from  $3,500  to  $4,000  in  the 
mill  and  logs  and  lumber  in  the  milH 

A.     Yes,  sir. 

Q.  And  your  Shushanna  claims  were 
wholly  of  speculative  value  ^. 

A.  Yes,  my  Shushanna  claims  were  of  spec- 
ulative value. 

Q.  You  considered  they  had  some  value — 
they  were  fair  prospects^ 

A.     Yes,  sir. 

Q.  Then  you  had  something  like  '^13.000 
worth  of  property  1 

A.  Practically — you  might  put  it  that  way, 
yes. 

Q.  And  Carstens  was  to  be  allowed  $10,000 
for  his  old  loan  in  the  Nizina  stored 

A.     Yes,  sir. 

Q.  And  $10,000  for  new  property  he  was  to 
put  in— was  he  to  put  in  the  full  $10,000? 

A.  That  was  my  understanding  of  it — that 
he  was  to  put  up  $10,000  cash. 

Q.     What  was  Al  to  put  in  for  his  $10,000? 

A.  I  don't  know — I  left  that  to  him,  that 
was  his  own  business  and  I  didn  't  consider  it,  as 
long  as  the  prospect  STiited  me. 

Q.  The  company  was  to  be  organized  for 
$37,000,  and  you  were  to  put  in  $13,000  of  prop- 
erty and  get  $7,000  out  of  it  ? 

A.     Yes,  sir. 

Q.  Mr.  Carstens  was  to  put  in  ten  and  get 
twenty  ? 

A.     Yes. 
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Q.  And  Al  was  to  put  in  his  talent  and  get 
ten^ 

A.  Yes,  sir.  When  I  put  in  this  $13,000 
YOU  want  to  know  that  there  was  some  liabilities 
against  this  thing. 

Q.     How  much  were  they? 

A.     Close  on  to  $3,000. 

Q.     Then  the  equity  wasn't  over  $10,000^ 

A.     No,  sir. 

Q.  And  you  were  anxious  to  get  out  of  the 
country  and  were  willing  to  take  $7,000? 

A.     Yes,  sir. 

Q.  You  had  property  then,  personally, 
there  worth  $13,000  with  mortgages  or  other  lia- 
bilities against  it  aggregating  $3,000.  It  was 
worth  about  ten'? 

A.     Yes,  sir. 

Q.  And  you  at  that  time  made  a  lease  to 
your  brother  which  aggregated  a  return  to  you  of 
$925  per  month  ? 

A.     Yes,  sir. 

Q.     Which  would  be  $11,100  per  year? 

A.     Yes,  sir. 

Q.  And  you  insist  that  no  one  but  yourself 
had  any  interest  in  that  ? 

A.     I  certainly  do. 

Q.  And  you  leased  that  to  your  l)rother, 
property  worth  $13,000,  at  a  ratc^  that  was  to 
bring  you  $11,000  a  year  f 

A.     Yes,  you  can  put  it  that  way. 

Q.  But  you  were  willing  to  take  $7,000  for 
it  and  get  out  of  the  country? 

A.     Yes,  sir. 

(^.  Tli(M-(^  was  no  unchM'standing  at  all,  uo 
secret  agreement,  iK^twcMMi  your  brothei*  and 
yours(^lf  that  lie  i-eally  had  an  int(M'(^st  in  that 
])i'o])(M*ty  but  that  it  had  to  be  carried  in  your 
name  on  account  of  his  difficultic^s  with  his  wife? 

A.     Thei'e  certainly  was  not. 

Q.     There  iicxcr  was  at  an\-  time  I 

A.     No,  sii'." 
The  statement  on  page  117  that  the  h'asi^  ealh^l 
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for  rentals  ai>'i>;r(\i»;atiii^'  $925  a  month  is  an  error  to 
the  extent  of  $100.  That  sum  inchided  plaintiff's 
wages  of  $100  a  month.  The  lease  called  for  $825  a 
month,  or  $9,900  a  year. 

So  this  phenomenon  was  offered  to  the  jnry  and 
is  now  presented  to  this  court.  Plaintiff  owned 
property  worth  $13,000,  mortgaged  for  $3,000,  leav- 
ing a  net  value  of  $10,000.  He  agreed  to  place  it 
among  the  assets  of  a  corporation  for  capital  stock 
worth  in  property  assets  $2,800,  and  in  face  value 
$7,000,  and  he  did  this  on  the  assurance  of  his  insolv- 
ent brother  that  the  latter  would  pay  him  $7,000  in 
cash  within  a  little  more  than  five  months.  He  had 
worked  for  that  brother,  acccn^ding  to  his  own  sworn 
statement,  seven  years  for  his  subsistence  and  a 
string  of  unfulfilled  promises,  yet  with  child-like 
credulity  he  started  again  for  the  end  of  a  rainbow 
in  search  of  a  pot  of  gold.  Meanwhile  part  of  this 
$10,000  worth  of  property  was  leased  to  the  insol- 
vent brother  at  the  rate  of  $9,900  a  year.  And  yet 
Harry  Fagerberg  wanted  to  sell  his  immensely  pro- 
ductive holdings  for  $7,000  and  get  out  of  the  coun- 
try. It  will  be  noted  that  the  lease  included  only  the 
roadhouses  and  stores  at  Blackburn  and  Chititu  and 
the  horses.  The  sawmill  and  logs  and  lumber  were 
not  included.  Plaintiff  estimated  that  concern  to  be 
worth  $9,000  (R.  114).  He  leased  it,  therefore,  for 
more  than  100  per  cent  of  its  value  annually. 

This  may  hav(»  impressed  the  jury  as  a  good  stor}' 
and  worthy  of  implicit  belief.  Apparently  it  did,  for 
thev  seem  to  have  fixed  damages  to  correspond  with 


33 

this  amazing'  ca ruing-  ('a])acity.  To  loss  credulous 
persons  it  suggests  a  get-rieh-quick  prospectus  issued 
by  a  shoe-string  promoter.  Plaintiff  was  willing  to 
sell  for  $7,000  property  that  h(^  valued  at  $10,000 
above  incumbrances,  and  part  of  which  was  capable 
of  earning  $825  a  month.  The  mill  property  was  also 
to  go  in  (115).  Out  of  that  and  a  logging  ccmtract 
plaintiff  says  he  could  have  made  $5,000  in  a  few 
months  (R.  62-3).  Yet  with  all  this  easy  money  com- 
ing his  way  he  made  a  contract  to  sell  everything  he 
had  for  much  less  than  its  animal  earning  power. 

Is  not  that  a  declaration  that  affronts  common 
intelligence'?  Is  it  not  infinitely  more  probable  that 
he  and  his  brother  owned  cnxn-ything  in  common  and 
that  plaintif:'  was  willing  to  take  $7,000  for  his  half 
interest  I  The  proba])ility  iits  perfectly  with  the 
great  array  of  evidence  pointing  to  a  partnership. 
The  following  fragment  of  testim(my  by  plaintiff  is 
commended  to  the  court: 

^'Q.  Why  did  you  make  this  lease  to  A\l 
(Referring  to  paper). 

A.     To  protect  myself. 

Q.  To  protect  yourself  in  what  way — why 
didn't  vou  run  the  roadhouse  if  it  was  so  profit- 
able^ 

A.  If  any  man  comes  ahmg  and  makes  me 
a  ])r()})ositi()n  of  $7,000,  and  I  was  to  get  it,  I  was 
willing  to  quit  the  comitry. 

(^.  \\  hat  I  am  getting  at  is — you  owned 
this  roadhouse  and  e\'erytliiiig  in  it,  and  it  was  a 
\'ery  prolitable  l)usiness,  and  you  owned  the 
horses,  and  you  figured  out  you  could  uiake  good 
uiouey — a  good  mauy  hundriMl  dollars  per  month 
from  them  and  yet  you  leased  cNcrything  t(»  Al 
r'aL^crhcru'  and  turned  in  and  woi'kcd  for  liim.  r<»r 
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$100  per  month  according  to  this  agreement  ? 
A.     Yes,  sir''  (R.  93-4). 

Plaintiff's  reiterated  assertions  that  the  Carstens 
Company  were  a  bad  lot  and  that  he  never  trusted 
them  read  queerly  when  contrasted  with  his  state- 
ment  that  he  considered  that  he  was  working  for 
Thomas  Carstens  continuously  from  1907  to  1913. 
Several  of  the  reflections  on  Carstens  have  already 
been  quoted,  but  the  following  is  notably  pertinent: 

"Q.  Now,  you  say  that  in  1910  the  reputa- 
tion of  the  Carstens  people  was  very  bad  up  in 
that  countrv  and  as  far  as  you  knew  vou  would 
not  trust  them  for  anything — from  what  did  you 
get  that  impression"? 

A.     The  surrounding  country. 

Q.  Do  you  mean  by  something  somebody 
had  told  you? 

A.  To  a  certain  extent  and  their  dealings  in 
other  ways ;  I  was  afraid  of  them. 

Q.  But  you  kept  on  working  for  them  for 
sevei*al  years  afterwards "? 

A.  To  a  certain  extent ;  you  can  put  it  that 
way — it  wasn't  out  of  consideration  for  the 
Carstens  Packing  Company. 

Q.  What  particular  things  did  the  Cars- 
tens  Packing  Company  do  to  you  that  caused  you 
to  have  such  a  bad  opinion  of  them? 

A.     Nothing  particular. 

Q.  They  had  left  a  $30,000  stock  of  goods 
up  there  in  the  custod}^  of  A^ourself  and  brother 
for  three  years  and  had  not  received  a  cent  for 
thc^m — is  that  what  caused  you  to  be  so  hostile  to 
th(^m  ? 

A.  No,  not  necessarily ;  it  was  their  way  of 
doing  business  I  didn't  like. 

Q.  You  say  you  did  the  business  with 
them  wholly  through  your  brother  and  never  at- 
tempted to  get  into    any    communication    with 
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them  directly? 

A.  No,  but  he  ^ot  his  instructions  from  the 
Carstens,  believe  me — he  went  out  every  fall. 

Q.  Do  you  know  what  those  instructions 
were  ? 

A.  To  a  certain  extent  I  do. 

Q.  From  what? 

A.  Just  by  his  conversation  and  by  some 
letters  that  came  up  there  later  from  ^Ir.  Cars- 
tens. 

Q.  You  have  seen  letters  from  Mr  Cars- 
tens  ? 

A.     I  have,  to  him. 

Q.     Have  you  them  in  your  possession? 

A.     No,  I  have  not. 

Q.     Do  you  know  whether  Al  has  them? 

A.  He  has  some  of  them;  thev  will  come 
up  later  on."  (R.  152-8.) 

Plaintiff  did  not  like  Carstens'  way  of  Aomg  bus- 
iness after  he  and  his  brother  had  frittered  away 
a  valuable  stock  of  goods  without  making  any  return. 
When  he  got  the  bill  of  sale  in  1913,  according  to  his 
own  admissicm,  the  stock  remaining  was  practically 
worthless  (R.  112).  Following  plaintiff's  testimony 
just  given  here  is  another  statement  by  him  that  is 
interesting  reading : 

^'Q.  Now,  you  had  considera])le  difficulty 
with  Al ;  he  collected  tlu^  money  for  six  years  and 
you  never  did  anything  as  you  have  stated  until 
1913.  How  did  you  come  to  do  l)usiness  with  him 
in  1914  t  You  hav(»  stated  at  various  tiuu^s  dui*- 
iug  tlu^  coui'se  of  this  (^\amiuation  that  you  work- 
ed for  Al  dui'ing  all  the  years  from  19()7  t(>  1913 
and  ne\'(M*  got  your  wages  (Mit  of  him.  Now,  with 
that  fact  ill  \i('\v,  Ikav  did  Viui  couu'  to  trust  him 
so  far  as  to  do  any  business  with  him  at  all  in  the 
s])ring  of  1914^  What  did  you  \\i\\v  to  go  on? 
What  was  \'oiir  reason  for  ui\'iiiji-  him  a  lease  of 
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all  this  property  and  taking  the  chances  of  not 
getting  anything  out  of  him'? 

A.  When  he  came  back  in  the  spring  of 
1914  with  this  Drop'^sition  of  incorporation,  I 
said — ^how  do  I  know  yon  are  representing  the 
Carstens?  Yon  claim  yon  are?'  ^Well,'  he  says. 
'Harry,  all  I  can  say  is  this;  I  have  nothing  to 
show  you,  but  I  have  a  carload  of  oats  down  here 
that  T  have  to  pay  $1,500  on;  if  I  draw  a  sight 
draft  on  them  and  that  is  accepted  by  them  and 
goes  through,  will  you  believe  that  they  are  back 
of  me  then,;  and  T  says,  'Yes,'  and  he  drew  this 
draft  and  sent  it  out  and  it  went  through  and  he 
got  the  carload  of  oats  released  and  1  naturally 
supposed  it  was  a  cinch."  (R.  144-5.) 

When  J.  A.  Fagerberg  secured  money  from 
Carstens  it  seemed  to  revive  plaintiff's  confidence  in 
somebody  and  induce  him  to  endure  the  handicap  of 
association  with  Carstens  a  little  hmger.  He  did  not 
state  whether  payment  of  J.  A.  Fagerberg 's  sight 
(h  cift  for  $1,500  was  a  part  of  the  Carstens  way  of  do- 
mv;  business  that  he  did  not  like. 

C.  I.  Range  testified  that  plaintiff*  in  April,  1912, 
asserted  that  he  had  a  half  interest  in  all  the  Fager- 
berg property.  Range  said,  giving  in  substance  the 
C(  )n^  ersation : 

''A.  It  came  up  with  regard  to  their  busi- 
ness over  there;  they  had  some  trouble  about 
theii'  business;  he  was  talking  to  me  about  it. 
Harry  Fagerberg  was,  and  I  asked  him  how  he 
was  situated  over  there,  and  he  said  he  owned  a 
half  interest  in  the  whole  thing,  and  that  they 
were  trying  to  beat  him  out  of  it,  and  I  said  to 
him  that  I  would  take  a  club  and  drive  them  out 
if  I  was  in  his  place. 

Q.     Drive  who  out? 

A.     Al  and  a  lady  who  was  there. 

Q.     Some  woman — do  you  know  her  name? 
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A.     Mrs.  Damon. 

Q.  Now,  when  Harry  Fagerberg  stated 
they  were  trying  to  beat  him  out  of  his  interest, 
to  whom  did  he  refer? 

A.     Al  and  the  woman. 

Q.  And  I  understand  you  to  state  that  he 
said  he  owned  a  one-half  interest  in  everything? 

A.  Yes,  everything  they  had,  the  Chititu 
store  and  the  roadhouse,  and  store  over  thei'e  at 
Blackburn,  and  the  mine  on  Dan  Creek.''  (R. 
357).     . 

H.  ]\r.  Fagerberg  gave  this  versicm  of  the 
same  conversation. 

^'A.  I  didn't  tell  him  that  I  owned  a  half 
interest  in  the  business — I  told  him  in  these 
words,  that  I  had  practically  piit  u])  half  the 
money  to  build  up  the  Inisiness  and  T  had  done 
the  work  and  didn't  intend  to  be  skinned  out  of 
it,  but  I  didn't  refer  to  ^Irs.  Damon  when  I  made 
the  statement  that  they  were  trying  to  beat  me 
out  of  it. 

Q.     Whom  were  you  referring  to? 

A.     I  was  referring  to  Al  and  Carstens. 

Q.     You  recoll(M^t  having  this  conversation? 

A.     I  do,  yes,  sir. 

Q.     Where  did  it  take  place? 

A.     At  Dan  Creek. 

Q.  What  money  did  you  i*efer  to  when  you 
mentioned  about  this  money  you  spoke  of? 

A.  iMonev  1  had  let  them  have  from  mv 
salary."  (K.  379). 

Ai'gument  can  hardly  luake  plainer  to  an  eidight- 
v\\(h\  intellig(^nce  that  ])laintiff  engaged  in  special 
pleading  rather  than  t(^stifying  whou  he  ])ut  foi'th  the 
various  statements  quoted.  To  make  a  sug^'estion 
cautiously,  it  would  seem  that  plaintiff  handled  facts 
so  carelessly  as  to  dn  them  great  daniage  at  tinu^s. 
TiiriiiuL!'  to  the  testiinoiix'  of  the  \()hil)lc  J.  A.  I^'aii'ei'- 
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berg  it  is  soon  observed  that  he  was  contradicted  by 
several  witnesses  including  himself.  A  notable  con- 
tradiction between  him  and  Carstens  and  W.  C.  Pra- 
ter appears  in  their  accounts  of  negotiations  in  the 
summer  of  1913,  just  before  J.  A.  Fagerberg  gave  his 
brother  the  bill  of  sale  for  all  the  Alaska  property  in 
the  Fagerberg  name.  Mr.  Prater,  treasurer  of  the 
Carstens  Packing  Company,  testified  that  Fagerberg 
''came  to  our  office  and  said  he  wanted  to  give  a  bill 
of  sale  on  all  of  his  property  in  Alaska  to  me,  and 
wanted  to  do  it  quick"  (R.  287-8).  Prater's  testi- 
monv  continues : 

"Q.     To  whom? 

A.  To  me  personally.  He  wanted  I  should 
hold  the  title  until  he  got  settled  with  his  wife ; 
he  was  afraid  his  wife  would  attach  it  or  start 
some  proceedings  and  tie  it  up.  I  told  him  that 
he  did  not  owe  me  anything  and  I  could  not  le- 
gally hold  it,  and  I  would  not  accept  it,  as  it 
would  only  get  us  into  litigation,  and  would  not 
be  binding  anyway,  and  I  suggested  that  he  owed 
Mr.  Carstens,  and  to  give  the  bill  of  sale  to  Thom- 
as Carstens.  He  hesitated  a  while  and  then  de- 
cided to  give  the  bill  of  sale  to  Thomas  Carstens. 
Mr.  Wilt  is  our  attorney  and  generally  looks 
after  such  matters  for  us ;  he  is  employed  exclu- 
sively for  the  company,  and  he  was  at  that  time 
in  the  East,  and  would  be  back  on  the  17th,  and  I 
asked  Fagerberg  to  delay  the  matter  for  a  couple 
of  days  until  Mr.  Wilt  returned  and  could  fix  it 
up  for  us  without  going  to  anothei*  attorney.  He 
said  he  would,  so  he  went  away  and  Mr.  Wilt  re- 
turned in  a  few  days,  and  I  called  him  up  and 
called  his  attention  to  the  matter,  and  he  said  we 
would  have  to  get  in  touch  with  Fagerberg  and 
get  that  bill  of  sale  right  away,  so  I  made  an  ef- 
fort to  locate  him  and  found  he  had  left  the  citv. 


Q.     Fa^erberg  had  left  the  city? 

A.  Yes.  He  was  dodging  his  wife,  expect- 
ing her  to  have  him  arrested  at  any  time  for  de- 
faulting in  his  payment  of  alimony  and  put  him 
in  jail,  and  he  had  hid  at  La  Conner,  and  Mr. 
Wilt  made  a  trip  up  there  and  spent  a  day  there, 
but  failed  to  catch  him;  he  dodged  him;  he  got 
wind  of  some  one  looking  for  him  and  he  skipped 
and  Wilt  came  back  to  Seattle  and  took  the  mat- 
ter up  with  Mr.  Custer,  his  brother-in-law." 

Prater  then  testifies  that  Custer  later  located  Fa- 
gerberg  and  arranged  a  meeting  of  the  three  at  a  hotel 
in  Everett.  When  they  met  Fagerberg  he  stated  that 
he  had  already  given  a  bill  of  sale  to  his  brother, 
Harry  Fagerberg  (R.  290).  Prater  then  asked  him 
to  go  to  Tacoma  and  see  Mr.  Carstens,  but  Fagerberg 
at  first  objected,  saying  he  was  afraid  he  WT)uld  be 
arrested.  He  was  persuaded  to  go  along  with  Prater 
and  Custer.  At  Tacoma  he  agreed  w^ith  Carstens  to 
go  to  Alaska  at  Carstens'  expense  to  get  title  to  the 
Alaska  property  and  straighten  out  the  business. 
Prater  was  instructed  to  get  a  steamer  ticket  for  Fa- 
gerberg, which  he  did,  but  the  evening  Fagerberg  was 
to  sail  he  called  Prater  up  on  the  telephone  and  said 
*'he  was  afraid  to  go  to  Alaska  unless  we  would  agree 
to  pay  his  back  alimony  in  case  they  arrested  him  up 
there  and  he  would  have  to  pay  or  go  to  jail."  PratcM- 
told  him  he  would  have  to  see  Carstens  about  that 

and   there   the    matter   seems   to  have  dro})})e(l  (R. 
290-1). 

In  answer  to  the  (juestiou  wliether  Fagerberg  in 
tlie  Tacoma  nt^gotiations  gave  any  reason  for  having 
executed  the  1)111  of  sale  to  his  hi'otluM'  Mi*.  I^-nt(M"  nn- 
swei'ed  : 
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^^He  stated  that  the  bill  of  sale  was  made  to 
his  brother  for  the  sole  purpose  of  keeping  his 
wife  from  getting  hold  of  the  property  ''   (R. 

292). 

Thomas  Carstens  corroborated  part  of  the  testi- 
mony of  Mr.  Prater  just  cited  (R.  320-1),  and  in  an- 
swer to  the  question  whether  Fagerberg  gave  any  rea- 
son for  transferring  the  Alaska  property  to  his 
brother,  said  (R.  321)  : 

**The  reason  He  gave  for  assigning  the  pro]:)- 
erty  to  his  brother  was  on  account  of  trouble  he 
was  having  with  his  wife ;  at  that  time  he  had  a 
divorce  suit  pending,  and  he  feared  his  wife 
would  attach  his  property  and  he  wanted  to  turn 
it  over  to  us,  and  as  Mr.  Prater  refused  to  take 
it,  he  turned  it  over  to  his  brother." 

J.  A.  Fagerberg 's  account  of  his  conversation 
with  Pi-ater  is  as  follows : 

''Q.  When  did  you  first  see  Mr.  Carstens 
or  Mr.  Prater  in  the  summer  of  1913 '^^ 

A.  It  was  right  after  the  fourth  of  July;  I 
had  been  home  a  day  and  I  went  down  to  Mr. 
Prater  and  said,  'How  about  that  old  mess  out 
there,'  and  I  said,  'I  am  going  to  turn  it  over  to 
Harry,  if  you  don't  take  it,'  and  he  said,  'I  won't 
have  anything  to  do  with  it,  go  ahead,'  and  I  says, 
^AU  right,'  I  says,  'The  deal  is  off  now  all  right; 
your  old  Nizina  stock  is  gone  and  what  money  I 
have  put  in  we  have  lost';  he  said,  'all  right,  T 
wcm't  have  anything  to  do  with  it,'  and  I  went  to 
Mr.  Custer  and  said,  'George,  make  out  a  bill  of 
sale  for  that  stuff  up  there,'  and  I  gave  him  the 
items  and  that  evening  I  left."  (R.  200). 

Defendants'  counsel  submit  without  argument 
the  issue  which  of  these  conflicting  accounts  is  true  ; — 
that  of  Carstens  and  Prater,  who  had  dealt  liberally 
and  fairly  with  Fagerberg  and  trusted  him  for  yeai'S, 
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or  that  of  Fag'erberg",  who  seems  to  have  kept  no 
promises,  even  to  his  brother.  On  pages  200-1-2-3- 
4-5-6-7  of  the  record  Fagerberg  gives  a  rambling  ac- 
connt  of  negotiations  with  the  Carstens  people  which 
bears  thronghout  the  impress  of  reckless  statement. 

He  had  already  twice  asserted  (R.  173-202)  that 
Carstens  became  greatly  excited  over  the  Shnshanna 
strike  shortly  after  the  bill  of  sale  was  given  to  H.  M. 
Fagerberg  Jnly  15,  1913.  As  evidence  of  that  he  in- 
troduced a  letter  from  Carstens  which  a])pears  on 
pages  174-5  of  the  record.  This  letter  refers  to  the 
possibility  of  getting  the  Alaska  property  turned 
back  to  Harry  Fagerberg  and  discusses  an  investiga- 
tion and  report  by  J.  A.  Fagerberg  on  the  business 
outlook  in  the  district.  It  refers  particularly  to  the 
horses  and  concludes: 

''In  case  they  are  not  doing  well  and  the 
chances  of  earning  money  are  not  favorable 
would  advise  you  to  dispose  of  the  horses  to  best 
advantage  and  when  you  come  back  then  will  })e 
the  best  time  to  talk  things  over  carefully  and  de- 
cide how  to  proceed  right." 


It  is  resyjectfully  submitted  that  this  l(^tter  does 
not  l)etray  great  excitement  or  mental  strain,  and  is 
not  th(^  letter-  of  a  mau  who  was  offering  unlimited 
l)acking  to  a  party  who  had  us(mI  uj)  a  valuable  stock 
of  goods  without  luakiug  any  I'c^turn.  And  here  is  a 
good  ])lace  to  show  whci'c  Fagerl)erg  contradictcMi 
himscir,  although  his  ciMiiiscl  insisted  that  there  was 
no  contradiction  nnd  the  ti'ial  judge  ('X[)ress(Ml  a 
doubt.  Let  this  (*<»i!i't  decide.  Det'ciulnnts'  (M>unscl 
read  to   Fagcrbci-g  !'r(in  the  t i'ans('iM])t  (►!'  his  tcsti- 
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moiiy  ill  his  bankruptcy  proceedings  and  the  record 
shows  the  following  (R.  207-211)  : 

"'  'Question:  What  was  the  arrangement 
you  had  with  Carstens  or  the  Carstens  Packing 
Company  about  these  goods  that  were  shipped 
up  last  spring "? 

Answer:  After  I  went  to  Prater  and  gave 
him  this  talk,  told  him  to  protect  himself  and 
Harry  and  do  what  was  right,  shortly  after,  why 
the  Shushanna  stampede  started  in  and  they  got 
excited,  anything  I  wanted  then  they  would  ad- 
vance, they  would  pay  my  back  alimony — I 
didn't  have  a  dollar,  I  went  broke  on  the  Kruhni 
deal.  They  lirst  started  in  to  hunt  me  and  some 
of  the  boys  thought  that  somebody  was  after  me 
and  they  said,  '(let  out  of  sight,'  and  I  went 
back  home,  and  then  Custer  got  hold  of  me  by 
telephone,  and  he  said,  'They  want  you  to  come 
up  here,'  and  then  they  wanted  me  to  go  back  on 
account  of  the  Shushanna  stampede ;  that  was 
along  in  August,  1913,  and  I  went  so  far — Wilt 
got  me  over  there  in  Tacoma  and  says,  'You  are 
the  only  fellow  that  can  go  back  there  and  get  it 
back  and  we  will  do  something  with  it.'  I  says.  'T 
will  think  about  it,'  and  he  says,  *Well,  if  you 
ain't  got  the  money  w(^  will  advance  you  money 
to  pay  your  back  alimony  and  everything  else,  go 
ahead  and  take  hold  of  it  again  and  we  will  stay 
wuth  you,'  and  I  said,  'All  right,'  and  Prater 
agreed  to  it  and  when  I  came  home  my  own  folks 
said,  'Nothing  doing,  you  stay  here  until  you  ^Qt 
this  other  settled  up,'  and  my  sister  gave  me  $45 
so  I  could  go  to  Cordova  and  the  rest  of  the  way 
I  was  to  beat  my  way — that  was  in  August.  1913, ' 
Is  that  a  correct  statement  of  vour  testimony  last 
fall? 

A.  That  is  incorrect  there — that  $45  I  got 
from  the  Carstens  Packing  Company. 

Q.  This  is  a  conversation  between  you  and 
your  home  folks,  you  say,  after  talking  a]>out 
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A'our  conversation  with  the  Cai'stens,  mv  own 
folks  said,  'nothing'  doing,'  etc.? 

A.  My  sistei'  didn't  give  me  the  $45 — that 
is  a  mistake. 

Q.  Yon  think  that  is  a  mistake  of  the  sten- 
ographer's notes'? 

A.  That  is  a  mistal^e  in  the  stenograx)her's 
notes — I  was  talking  too  fast  for  him. 

Q.  Is  this  also  a  mistake — near  the  bottom 
of  Page  20;  yon  remember  the  question  and  an- 
swer I  read  yon  a  while  ago  wherein  I  asked  yon 
abont  yonr  conversation  with  Mr.  Wilt  to  the  ef- 
fect that  von  wanted  to  get  this  ont  of  vonr  name 
so  3"()nr  wife  conldn't  get  it,  and  yon  answered  'I 
never  talked  to  Mr.  Wilt  abont  it.'  Now,  on  the 
same  page  yon  say,  'Wilt  got  me  over  there  in 
Tacoma,  and  says,  'Yon  are  the  only  fellow  that 
can  go  back  there  and  get  it  back  and  we  will  do 
something  with  it.'  I  says,  'I  will  think  abont 
it,'  and  he  says,  'Well,  if  you  ain't  got  the  money 
we  will  advance  yon  money  to  pay  yonr  back  ali- 
mony and  everything  else' !  Xow,  which  of  those 
statements  is  correct,  th(^  statement  made  near 
the  top  of  Page  20 — that  yon  never  talked  to 
Wilt  about  this,  or  the  statement  at  the  bottom 
of  the  page  that  he  offered  to  pay  your  back  ali- 
mony, etc.? 

MR.  DONOITOE.  We  object  to  that— there 
is  no  contradiction  in  that. 

THE  (^OUKT.  1  am  not  sure  that  there  is 
a  contradiction  at  present.  If  you  Hnd  it  and 
])oint  it  out  to  him,  you  may  ask  him. 

Q.  Read  that  question  and  answer — read  to 
the  bottom  of  the  page  (Handing  witness  pai)er). 
Wliat  I  wiint  to  get  at  is,  did  you  or  did  von  not 
talk  to  i\  F.  Wilt  about  vour  troiil^le  with  voiii* 
wife? 

A.  \o,  I  didn't  talk  t.»  Mi-.  Wilt  about  the 
trouble^  NAJtli  uiy  wife.  Ib^  went  with  me  to  thi^ 
office;  i^rater,  (lister  and  (^arstcus  Juul  liad  a 
('oidVr(Mice  thei'e  in  Tacoma  and  Mr.  Wilt  caiui* 
ill  to  it,  aii<l  we  wnlk(Ml  nut  ovei*  tlie  ])ridL!"e  IIku'c 
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and  I  was  going  to  take  the  boat  and  he  was  go- 
ing up-town  and  I  couldn't  state  just  what  the 
statements  were,  but  as  far  as  Mr.  Wilt  being  in 
on  the  conversation  or  statements,  I  don't  re- 
member anything  about  it. 

Q.  You  say  you  never  talked  to  him  and 
he  never  talked  to  you  ^ 

A.  He  never  talked  to  me  directly  on  any- 
thing of  that  kind.  Mr.  Carstens  was  the  man — 
Mr.  Prater  was  the  man  I  went  direct  to. 

Q.  The  question  of  back  alimony  never 
came  up  when  Mr.  Wilt  was  present? 

A.  Not  when  Wilt  was  present — it  was  be- 
tween I  and  Mr.  Carstens. 

Q.  In  other  parts  of  your  testimony  that 
you  gave  in  that  examination  you  stated  and  I 
believe  you  stated  this  morning,  if  I  understand 
you  correctly  in  answer  to  Mr.  Donohoe's  ques- 
tion, that  as  soon  as  the  Shushanna  stampede 
started,  Mr.  Carstens  was  anxious  for  you  to  go 
up  there  and  got  after  you — Now  did  they  or  did 
they  not  as  one  of  the  inducements  offer  to  pay 
vour  back  alimonv  to  avoid  trouble  with  vour 
wife  ? 

A.     They  offered  to  pay  it,  yes,  sir. 

Q.     What  was  the  final  result  of  that  ^ 

A.  Mr.  Carstens  asked  me  the  amount  and 
one  thing  and  another — I  can't  recall  exactly 
what  was  said. 

Q.     That  dicker  fell  through  entirely  then? 

A.  Well,  when  I  wouldn't  go  back,  I  called 
him  up  over  long  distance;  I  was  up  at  my 
brother-i]i-law's  and  he  said,  'All  right,'  and  he 
says,  'We  will  just  let  it  drag  along.' 

Q.     It  was  dropped  then? 

A.     It  was  dropped  then  indefinitely." 

The  court  will  note  that  Mr.  Fagerberg  believes 
he  talkc^d  too  fast  in  one  stanza  foi*  the  stenographer. 
Careful  scrutiny  of  all  his  testimony  indicates  that 
he  couA^ersed  on  the  witness  stand  at  all  times  with  too 
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much  speed  for  careful  thinking.  It  was  this  which 
led  him  into  the  contradiction,  which  is  so  plain  that 
he  who  runs  may  read. 

On  pages  208-9  Mr.  Fagerberg  avers  rapidly. 
''Wilt  got  me  over  there  in  Tacoma  and  says,  'Well, 
if  you  ain't  got  the  money  we  will  advance  you  money 
to  pay  your  back  alimony  and  everything  else.'  " 

On  page  210  Mr.  Fagerberg  says,  "1  didn't  talk 
to  Mr.  Wilt  about  the  trouble  with  my  wife."  Farther 
down  on  the  same  page  he  says  the  question  of  back 
alimony  never  came  up  when  Wilt  was  present. 

That  will  be  about  all  for  Mr.  Al  Fagerberg.  The 
court  will  note  that  Carstens  and  Prater  testified  by 
depositions  taken  several  months  before  the  trial. 
They  had  no  opportunity  to  deny  specifically  numer- 
ous loose  statements  in  Fagerberg 's  fluent  remarks, 
but  by  anticipation  denied  enough  to  raise  squarely 
the  issue  of  veracity. 

The  second  assignment  of  error  (R.  441)  alleges 
error  on  the  part  of  the  court  in  admitting  the  testi- 
mony of  the  plaintiff,  over  the  objection  of  defen- 
dants, as  to  speculative  profits  he  might  have  made 
in  conducting  the  Blackburn  roadhouse  and  using 
the  attached  horses  if  thc^  attachment  had  not  been 
made.  It  also  alleges  error  in  admitting  testimony 
of  profits  at  all  in  view  of  plaintiff's  (evidence  that  lu^ 
was  working  for  wages.  The  testimony  to  which  de- 
fendants ol)j(n't(Hl  a])i)ea rs  in  the  record  on  pages  ')] 
to  61)  iuehisi\(\  Se\'ei'al  objeetions  w(M*e  sustained  by 
the  court  but  ])laiiitifr  was  allowed  to  make  loose  esti- 
mate's based  wholly  on  his  own  alleged  opinions  of  the 
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business  he  could  have  done  at  the  roadhouse  and 
with  the  horses.  Counsel  for  defendants  insisted  at 
the  trial  (R.  55-6)  and  reassert  here,  that  as  plain- 
tiff was  working  for  $100  a  month  when  the  action 
complained  of  was  brought  and  when  the  first  levies 
of  attachment  were  made  he  was  estopped  to  show 
what  he  could  ha^  e  made  by  use  of  the  property,  since 
he  would  not  have  used  the  property  himself  if  the 
attachment  had  not  been  made.  He  sought  to  evade* 
this  by  showing  that  the  i)roperty  was  turned  back  to 
him  by  J.  A.  Fagerberg  between  the  first  and  last 
levies,  which  were  several  days  apart,  but  that  was 
merely  begging  the  question  since  the  attempted 
change  in  possession  of  the  property  involved  was  due 
to  the  attachment.    That  is  undisputed. 

On  the  question  of  profits  plaintiff  testified  as 
to  conditions  at  the  roadhouse  during  the  mcmth  pre- 
ceding the  attachment.  Although  he  had  testified  that 
he  was  working  for  wages  as  a  packer  and  mail  car- 
rier it  is  interesting  to  note  how  easily  he  and  his 
counsel  slipped  into  speaking  of  the  roadhouse  as  if 
plaintiff  had  been  running  it  for  some  time  previous 
to  the  attachment  (R.  52-3).  Plaintiff  stated  (R.54) 
that  his  profit  on  a  guest  was  about  $2  a  day.  Fol- 
lowing the  statement  was  this  testimony: 

''Q.  You  say  during  the  mcmth  of  July  or 
about  the  time  this  attachment  was  made,  to  be 
more  exact,  you  think  tlie  average  of  your  guests 
on  or  about  that  time  was  about  seven  or  eight  ? 

A.     Yes,  sir. 

Q.     And  you  made  $2.00  on  each  guest '^ 

A.     Yes,  sir. 

Q.     And  that  the  conditions  in  there  last  fall 
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were  such  that  you  would  have  continued  to  have 
had  about  the  same  iuuu})er  of  guests  each  day 
and  make  tlie  same  ])r()fit  off  of  each  cme'? 

A.  It  would  have  bec^u  more;  the  business 
would  have  been  better. 

Q.  You  wouldn't  make  as  much  money  as 
that  along  in  the  winter,  would  you? 

A.     No,  sir, 

Q.  Plow  ar(^  business  conditions  up  there  in 
the  month  of  November,  we  will  sayl 

A.     Along  in  November 

MR.  RITCHIE.  We  object  to  this  kind  of 
questioning — it  is  nothing  on  which  to  base  an 
action  for  damages.  You  have  to  show  it  by 
actual. figures.     This  is  too  speculative. 

Objection  overruled.  Defendants  allowed 
an  exception. 


?? 


During  the  month  of  July,  plaintiff  had  already 
testified,  he  was  packing  and  carrying  mail  with  th(^ 
horses  he  purported  to  have  leased  to  his  brother. 

Plaintiff  then  proceeded  to  give  his  opinion  as  to 
how  much  he  could  have  made  during  several  months 
following  if  the  roadhouse  had  not  been  attached,  de- 
fendants repeatedly  ()l)j(M'ting  (R.  54-5).  On  pag(^  5G 
occurs  the  following: 

^'Q.  Now,  had  you  remained  in  th(^  posses- 
sion of  that  roadhouse,  and  k]iowiug  the*  condi- 
tions of  business  gcMiei'ally  at  Mc(^ai'thy  and  tJK^ 
])ossi})ilities  of  this  roadhouse  business,  what 
would  you  say  would  have  beeu  the  average  num- 
ber of  vour  guests  during  the  mouth  of  Novem- 
ber, 1914? 

JITDOK  LY()XS.     Wv  renew  our  ()l)jecti«»u. 
Objection  o\'errule;l  and  exception  allowed  de- 
rendants. 

A.      Well,  |)erliai)s,  tlii'ee,  sti-aiglil   thronLili. 
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Q 


November  'f 


A.     Yes,  sir. 

Q.     What  about  December? 

A.     Practically  run  about  the  same. 

Q.     It  would  run  the  same  all  winter? 

A.     Until  about  the  first  of  February. 

Q.     Then  it  would  improve  ? 

A.     Yes,  then  it  would  improve  again. 

Q.  How  are  conditions  up  there  in  the 
spring  at  McCarthy,  in  a  business  way,  quiet  ? 

A.     Quiet  to  a  certain  extent ;  yes,  sir. 

Q.  Do  you  think  that  the  average  number 
of  Quests  von  have  named  would  have  continued 
up  to  the  present  time  ? 

MR.  RITCHIE.     We  object  to  that  as  lead- 
ing and  suggestive. 
Objection  sustained. 

Q.  How  many  guests  do  you  think  there 
would  have  been  between  the  first  of  February 
and  this  date  at  the  Blackburn  roadhouse  ? 

A.  That  is  a  rather  hard  question  to  answer 
but  on  an  average,  take  it  as  a  whole,  why  I 
should  say  about  120  guests  per  month,  straight 
through  on  an  average. 

Q.     Four  a  day? 

A.     Yes,  sir.'' 

On  cross-examination  plaintiff  reduced  his  esti- 
mated profit  to  $1.50  a  day  on  each  guest  (R.  130). 
He  also  admitted  that  there  would  be  little  profit  on 
a  small  number  of  guests  (R.  131). 

Plaintiff  then  testified  to  the  amount  of  money 
he  could  have  made  at  packing  with  horses  at  stated 
rates  per  pound;  asserting  that  he  could  have  kept 
the  horses  steadily  employed  (R.  57-8-9).  This  testi- 
mony reads  like  a  calculation  on  the  profits  of  hen 
culture,  it  being  assumed  that  the  industrious  hens 
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will  lay  a  stated  number  of  e.^gs  each  month  and  that 
some  miraculous  power  will  maintain  an  excellent 
price  for  ei>i>s.  Next  he  testified  (R.  59-60-1-2-3) 
that  he  could  have  made  a  lar<;e  amount  of  money  out 
of  a  timber  contract  and  cordwood.  This  assumpticm 
was  based  on  the  fact  that  ^^the  Kennecott  Mines 
Company  advertisc^d  for  bids  on  a  certain  amount  of 
timber"  (R.  60),  and  he  could  have  made  3  cents  a 
foot  on  it  if  he  had  been  given  the  contract.  He  seems 
to  have  expected  the  jury  to  assume  that  he  would 
have  had  the  contract  but  for  the  attachment  of  the 
horses. 

It  is  hardly  necessary  to  cite  law  to  this  court  to 
show  that  a  man  cannot  claim  damages  for  loss  of 
profits  on  a  contract  he  believes  he  might  have  obtain- 
ed if  he  had  asked  for  it.  He  offered  no  evidence  that 
he  was  assured  of  the  contract  under  any  circum- 
stances. After  plaintiff  told  what  he  might  have  done 
the  record  reads  as  follows  (p.  62-3) : 

''Q.  As  a  result  of  these  things  that  you 
have  just  testified  to,  what  would  you  say  was 
the  total  damage  by  reason  of  being  deprived  of 
those  horses  from  the  20th  day  of  October  until 
the  present  time  .^ 

JUDGE  LYONS.  We  object  to  that;  he 
must  show  each  particular  place  he  was  dam- 
aged. 

]VIH.  DlMONl).  I  ask  him  to  base  liis  opin- 
ion on  the  items  he  lias  mentioned  and  thi.s  log- 
ging (M)ntract  pai'ticniai'ly. 

Objection  ox'ei-rnled  ;  (h'lVndnnts  nllowcd  ;ni  ex- 
ec))! ion. 
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A.  Oil  the  mining'  and  logging  I  could  prac- 
tically have  made  $5,000. 

Q.  How  long  would  that  logging  have  last- 
ed'? 

A.  It  could  have  lasted  all  spring,  up  until 
the  packing  set  in. 

Q.     How  much  was  there  of  it,  did  you  say? 

A.  There  was  one  hundred  thousand  feet  of 
mining  timbers. 

Q.  You  mentioned  something  about  cord 
wood — what  was  that? 

A.     That  was  for  the  mine. 

Q.     How  much? 

A.     Two  hundred  cords. 

Q.  How  much  would  that  cost  you  to  get 
it  out  ? 

A.  I  wouldn't  have  made  so  much  on  that, 
but  would  have  made  practically  about  one  dol- 
lar a  cord  clear — that  is  all  I  could  have  made  on 
that, — that  is  allowing  $2.50  per  day  for  the 
horses, 

Q.  Now,  you  figure  it — 100,000  feet  of  tim- 
ber you  say  you  could  have  made  three  cents  per 
foot  on ;  that  is  $3,000  and  $200  on  wood,  and  you 
state  you  could  have  made  altogether  $5.000 — 
where  is  the  rest  of  it? 

A.  On  account  of  the  logging  prop()siti(m — 
I  was  getting  under  my  agreement  with  Borger 
and  Struck  $2.50  per  day  for  every  day  I  put  in 
getting  out  logs. 

Q.     Where  were  these  logs  used? 
A.     At  the  Borger-Struck  mill.'' 

From  plaintiff's  testimony  the  following  inter- 
esting situation  is  made  to  appear.  He  had  worked 
for  wages  for  his  brother  and  Thomas  Carstens  con- 
tinuously from  August,  1907,  until  August,  1914  ex- 
cept the  few  months  between  July,  1913,  and  March, 
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1914,  when  he  claims  to  have  been  in  business  for  him- 
self. Aftei*  those  seven  years  of  service  he  held  in 
his  own  name  property  that  he  was  willin<>-  to  sell  for 
$7,000  at  a  time  when  business  conditions  were  such 
that  he  feels  sure  he  could  have  made  at  least  $5,000 
clear  of  expense  in  a  few  months  following  if  the  at- 
tachment had  not  been  levied.  And  still  he  admits 
that  if  the  Carstens  attachment  had  not  intervened  he 
w^ould  have  continued  to  work  for  $100  a  month  and 
board  and  let  somebody  else  clear  u])  the  $5,000  on 
the  roadhouse  and  horses,  which  $5,000  he  persuadcn! 
the  jury  was  practically  a  sure  thing,  as  that  remark- 
able squad  of  citizens  gave  him  a  verdict  for  $4,750 
damages  for  loss  of  profits  in  nine  months  next  ensu- 
ing. (See  verdict,  R.  412.)  Here  is  plaintiff's  own 
admissi(m  on  cross-examination  (R.  132-3) : 

"Q.  If  there  had  never  been  any  attach- 
ment, you  would  have  gone  on  working  for  $100 
per  month? 

A.     Yes,  sir. 

O.  And  that  would  have  bcHMi  the  extent  of 
your  ])rofit'? 

A.     Yes,  sir." 

As  showing  the  bias  of  the  jury  it  is  worthy  of 
mention  that  in  their  verdict  tli(\v  ])ractically  accept- 
ed all  of  ])laiutiff''s  valuations  of  ])ro])ei'ty,  as  w(»ll  as 
measurement  of  damages.  Th(\v  HxcmI  the  value  of 
five  horses  at  $1,000  (K.  411),  which  was  plaintiff's 
appraisem(4it  of  $200  each  (K.  49-50).  Vet  he  had 
admitted  that  he  bought  two  of  them  the  year  before 
for  $285  and  oue  lor  $75  (H.  97-8). 

'^riiis  brief  Ims  not  ]i(M'et()f(>i*(^  discussed  tlh^  Inw 
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of  the  case  because  it  seemed  more  logical  to  place 
first  before  the  court  enough  of  the  essential  testi- 
mony to  give  the  court  complete  grasp  of  the  prin- 
ciples of  law  involved.  Having  just  quoted  testi- 
mony on  the  question  of  profits  we  will  proceed  with 
our  view  of  the  law  on  that. 

It  is  elementary  that  in  an  action  like  the  one 
at  bar  only  such  damages  may  be  recovered  as  can  be 
actually  proven ;  that  all  remote  and  speculative  dam- 
ages must  be  excluded.  The  rule  is  thus  laid  down  in 
Howard  vs.  StillweU  &  Bierce  Mfg.  Co..  139  U.  S. 
199-206,  a  case  often  cited  since  in  supreme  court  and 
other  reports : 

'^The  grounds  upon  which  the  general  rule 
of  excluding  profits,  in  estimating  damages, 
rest  are  (1)  that  in  the  greater  number  of  cases 
such  expected  profits  are  too  dependent  upon 
numerous,  uncertain  and  changing  contingen- 
gencies  to  constitute  a  definite  and  trustworthy 
measure  of  actual  damages." 

The  other  reasons  stated  by  the  court  refer  to 
breaches  of  contract.  This  statement  of  the  law  is  ap- 
proved in  Fidelity  Company  vs.  Biicki  Company,  189 

U.  S.  135-142,  a  case  in  which  damages  were  sought 
on  account  of  an  attachment.  In  affirming  the  judg- 
ment the  supreme  court  approved  the  following 
from  the  instructions  of  the  trial  coTirt  to  the  jury, 
found  on  page  140  of  the  opinion: 

''Every  author  of  authority  referred  to, 
even  by  the  plaintiff's  attorney,  says  there  must 
be  some  certainty. 

''Now  the  certainty  of  profits  here  depends 
upon  this :    It  is  claimed  that  on  account  of  these 
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attachments  the  plaintiff's  credit  was  injured; 
that  had  it  not  been  for  the  attachments,  money 
conld  have  been  borrowed,  timber  land  or  stump- 
age  could  have  been  procured,  logs  could  have 
been  procured  profitably ;  if  logs  could  have  been 
procured  profitably,  lumber  could  have  been 
manufactured  and  marketed  profitably.  Now, 
between  the  borrowing  of  the  money  and  the  mar- 
keting of  the  lumber  there  are  so  many  uncer- 
tainties that  the  court  cannot  say  that  there  is 
sufficient  to  justify  the  jury  in  finding  perhaps 
large  damages  against  the  defendant  in  this  case 
on  account  of  loss  of  credit  and  profit — from  the 
levying  of  the  attachments." 

The  statement  of  the  law  already -given  from  the 
Hoivard  /\s\  StUlwell  case,  is  also  cited  with  numerous 
other  authorities  in  Cincinnati  Gas  Co,  I's.  Western 
Siemens  Co.,  152  U.  S.  200,  on  page  206. 

In  Williams  vs.  Island  Citij  M.  &  M.  Co,,  87  Pac. 

49  (Ore.)  this  subject  is  discussed  at  some  length  Avith 

inimerous  citations  of  cases.    On  page  51  the  opinion 

says : 

''In  many  cases,  profits  are  the  only  cei-tain 
or  reliable  measure  of  damages;  but  as  a  general 
rule  the  expected  or  anticipated  profits  of  a  busi- 
ness enterprise  cannot  be  proven  with  any  de- 
gree of  certainty,  and  therefore  cannot  be  recov- 
ered. They  can  only  be  computed  or  ascertain- 
ed })y  guess  oi*  sDeculation,  because  they  depeud 
on  so  many  contingencies,  such  as  coni])etition  in 
business,  sup])ly  and  demand,  the  condition  of 
the  money  market,  availability  of  labor,  and  like 
uncertain  conditions.  There  may  he  future  prof- 
its in  auy  business,  oi*  tlu^'e  may  ])v  losses. 
*  H(Miee,  ill  such  cases,  the  uu^asurc^  of  daiiiagi^s  is.' 
says  Mr.  Sedgwick,  'not  expected  profits,  hut  the 
average  xalue  of  the*  use  of  tJie  ])usiiiess;  and,  to 
ascertain  this,  evidxMice  (►!'  actual  past  profits 
]nust  1)(^  admissible.     1.  Sedu*.  Dam.  Sec.  174.'' 
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Possibly  as  fair  an  exposition  of  the  rule  as  can 
be  found  is  in  the  following"  from  Sutherland  on  Dam- 
ages : 

^^The  objection  that  the  damages  are  uncer- 
tain and  speculative  is  insuperable  when  they  arc 
incapable  of  estimation  and  proof  with  that  de- 
gree of  certainty  requisite  to  establish  facts  for 
the  consideration  of  a  jury.  There  should  be  no 
distinction  as  to  the  degree  of  certainty  required 
in  proof  between  this  fact  and  any  other  upon 
which  either  the  right  to  damages  or  their 
amount  depends.  A  conservatism,  however, 
pervades  generally  the  law  of  damages;  and  it 
being  the  common  experience  that  there  is  a  wide 
difference  between  the  theoretical  or  speculative 
X^rofits  estimated  in  advance,  without  any  actual 
data,  and  the  result  usually  achieved  whe]i  th" 
scheme  is  put  in  practice,  it  is  necessary  that  the 
law  should  discard  what  is  merely  fanciful  o!' 
possible  and  only  permit  those  profits  to  be  con- 
sidered which  have  some  basis  of  actual  facts  to 
support  them."  Sec.  867. 

"Wheal  it  is  advisedly  said  that  profits  are 
uncertain  and  speculative  and  camiot  be  recov- 
ered when  there  is  an  alleged  loss  of  them,  it  is 
not  meant  that  profits  are  not  recoverable  merely 
because  they  are  such,  nor  because  they  are  nec- 
essarily speculative,  contingent  and  too  uncer- 
tain to  be  proved;  but  they  are  rejected  when 
they  are  so;  and  it  is  probable  that  the  inquiry 
for  them  has  been  generally  proposed  when  it 
must  end  in  fruitless  uncertaintv ;  and  therefore, 
it  is  more  a  general  truth  than  a  general  princi- 
ple that  a  loss  of  profits  is  not  ground  on  which 
damages  can  be  given."  Sec.  868. 

The  following  cases  also  lay  down  the  law  to  the 
same  effect : 

"The  measure  of  damages  for  the  wrongful 
suing  out  of  an  attachment  is  such  sum  as  will 
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compensate  the  iiijurcnl  party  for  the  injury  fair- 
ly and  impartially,  and  the  jury  in  an  action 
therefor  cannot  speculate  by  takin<;-  into  consid- 
eration any  hopes  of  future  profits  oi*  successful 
enterprises.  Kcnuedij  rs.  Mcaclicun,  18  Fed. 
312;  IlolUdaij  Bro.s.  I's.  Cohen,  34  Ark.  707 ;  Pol- 
lock vs.  Gantt,  69  Ala.  374,  44  Am.  Rep.  519. 

ALer(»  possible  or  speculative  expectations  of 
profits  and  collateral  advantaij^es  are  not  to  be 
taken  into  account.  Mijcrs  rs.  FarreJl,  47  Miss. 
281. 

An  attachment  of  a  stock  of  ii,-oods  which  was 
wr(mi>'ful  but  not  malicious  does  not  authorize  a 
recovery  against  the  attaching  creditoi*  of  the 
T3rofits  w^hich  the  debtor  might  have  made  in  his 
))usiness,  had  it  not  been  interrupted  by  the  at- 
tachment, as  the  amount  would  have  i3een  too 
conjectural.  Braunsdorf  rs.  Frlhwr,  76  Wis.  1, 
45  X.  W.  97. 

An  attachment  of  a  stock  of  goods  which  was 
wrongful  but  not  malicious  does  not  authorize  a 
recovery  against  the  attaching  creditor  of  the 
profits  which  the  debtor  might  have  been  made  in 
his  business,  had  it  not  been  interrupted  })y  the 
attachments,  as  the  amoTUit  would  have  bcn^u  too 
conjectural.  Braunsdorf  rs.  FrUncr,  76  Wis.  1, 
45  \.  W.  97. 

And  claims  for  loss  of  profits  iu  the  retail 
of  goods  wrongfully  attached,  and  loss  of  busi- 
ness and  custom,  and  loss  of  credit,  are  pro])erly 
stricken  out  iu  an  actiou  for  a  wrongful  attach- 
ment, as  uot  beiug  such  cleiueuts  of  damage*-  as 
are  pr()])er  su})jects  of  all(\gatiou  or  proof.  Loh-- 
oisfriii  rs.  Monroe,  5  Iowa,  82,  7  X.  W.  -106. 

And  daiuages  sustaiucMl  from  a  wrougl'ul  at- 
tachuieut  by  reason  oT  tiie  fact  that  the  pcM'sou 
attached  was  malting  ad\'anc(^s  to  timberuKMi 
and  (»th(M's,  jnrl  th(M'eby  had  become  intei'(*stc(| 
iu  the  haudliug  of  timber  and  crops,  and  that, 
owing  to  his  meicautile  business  iuMug  sto|)ped 
b\-  the  nttachuieut.  he  lost  these  advantage's,  and 
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lost  his  advances  and  the  shipment  of  his  timber, 
are  too  speculative  and  remote  for  recovery  in  an 
action  for  the  wrongful  attachment  and  proof  to 
that  effect  is  inadmissible.  Pollock  vs.  Gantt, 
69  Ala.  373,  44  Amer.  Rep.  519. 

Whether  a  steamboat  could  or  could  not  have 
earned  anythin<>;  during  the  time  she  was  in  the 
custody  of  the  sheriff  under  attachment,  is  a  mat- 
ter of  speculation  which  is  not  susceptible  of 
proof,  and  damages  for  the  loss  of  such  earnings 
cannot  be  recovered  in  an  action  for  a  wrongful 
attachment  of  the  boat.  Callaway  Min.  &  Mfq, 
Co.  r.s'.  CTar/.',32Mo.  305." 

A  fatal  objection  to  plaintiff's  attempted  proof 
of  damage  through  lost  profits  is  that  his  proof  con- 
sisted wholly  of  his  unsupported  testimony  as  to  the 
business  he  believes  he  could  have  done  but  for  the  at- 
tachment. Leaving  out  of  this  phase  of  the  argument 
the  fact  that  he  would  not  have  been  in  business  for 
himself  at  all  but  would  have  been  working  for  a 
monthly  wage  of  $100,  which  up  to  the  time  of  the  at- 
tachment he  had  not  collected,  still  he  did  not  meet  a 
settled  requirement  of  the  law  that  proof  of  antici- 
pated profits  must  be  based  on  past  experience.  He 
offered  practically  no  proof  at  all  of  past  perform- 
ances, and  thus  failed  to  meet  a  rule  of  law  that  is  not 
doubtful. 

' '  It  is  a  very  easy  matter  to  figure  out  a  large 
profit  upon  paper;  but  it  will  be  found  that 
these,  in  a  great  majority  of  the  cases,  become 
seriously  reduced  when  subjected  to  th^  contin- 
gencies and  hazards  incident  to  actual  perform- 
ance." 1  Huth.  Dam.  Sec.  64. 

''If  a  regular  and  established  business  is 
wrongfully  interrupted  the  damage  thereto  can 
be  shown  by  proving  the  usual  profits  for  a  reas- 
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onable  time  anterior  to  the  wrong  complained  of. 
But  it  is  otherwise  where  the  business  is  su})jeet 
to  the  contingencies  of  weather,  breakages,  de- 
lays, etc."  Id.  Sec.  70. 

In  support  of  defendants'  contention  that  the 
evidence  conclusively  established  the  existence  of  a 
partnership  between  the  Fagerbergs  the  following 
authorities  are  cited : 

^^  Wherever  it  appears  that  there  is  a  com.- 
munity  of  interest  in  the  capital  stock,  and  als(i 
a  community  of  interest  in  the  pi'ofit  and  loss, 
then  it  is  clear  that  the  case  is  one  of  actual  part- 
nership between  the  parties  themselves,  and  of 
course  it  is  so  as  to  third  persons.  All  of  the  de- 
cided cases,  however,  agree  that  it  is  seldom  or 
never  essential  that  both  of  these  ingredients 
should  concur  in  the  case  in  order  to  establish 
that  relation.  Cases  occur,  undoubtedly,  whei-e 
a  community  of  interest  in  the  pr()])(^rty,  without 
any  regard  to  the  profits,  will  almost  necessarily 
lead  to  the  conclusion  that  the  relation  between 
the  parties  was  that  of  partnership;  and,  under 
some  circumstances,  that  conclusion  will  follow, 
although  the  sale  of  the  property  for  the  joint 
interest  may  not  be  contemplated  hy  the  ])arti(^s. 
On  the  other  hand,  it  is  equally  clear  that  ther(^ 
may  be  such  a  conmnuiity  of  interest  in  the  prof- 
its without  regard  to  loss,  and  without  any  com- 
munity of  interest  whatever  in  thc^  pi'()])erty  as 
will  establish  that  relation.  Participation  in  tlie 
profits,  however,  will  not  alone  ci-eate  a  })artn(M'- 
ship  betwcnni  the  ])arties  tlu^msc^lves  as  to  tlu^ 
property,  conti-ai'v  to  their  intentiou.  I>ut  mer- 
chants and  ti-aders  arv  often  justly  held  to  be 
partnei'S  as  to  tliii-d  persons,  where  tlu\v  ai'('  not 
to  be  deemed  such,  ('\])i*essly  or  impliedly,  as  be- 
tween themselves.''  llcrfliold  rs.  (lohJxniit }i ,  *J1 
TTow.  r)?,()-f)41-2. 

''W'liei'e  tliei'e  is  n  eonmuinitx'  of  iiitcn-est  in 


58 

the  property  and  also  a  community  of  interest  in 
the  profits,  there  is  a  partnership."  2  Greenleaf 
Sec.  482. 

*'A  partnership  may  exist  in  a  single  tran- 
saction as  well  as  in  a  series."  Story,  Partn,  Sec. 
21.  Pothier,  Contrat  de  Societe.  No.  54;  3  Kent 
Comni.  30.  If  there  is  a  joint  purchase,  with  a 
view  to  a  joint  sale  and  a  communion  of  profit 
and  loss,  it  is  a  partnership  trade,  although  it  is 
confined  to  a  single  thing. 

"If  they  hold  themselves  out  to  the  public 
as  partners  those  who  deal  with  them  have  a  right 
to  so  regard  them,  and  thev  will  be  bound  as  part- 
ners." Re  Warren,  2  Ware,  322,  Fed.  Gas.  No. 
17,191. 

"One  may  estop  himself  from  denying  his 
liability  as  a  partner,  where  such  relation  does 
not  exist  in  fact,  by  holding  himself  out  as  such, 
or  by  negligently  permitting  one  to  do  so  with 
whom  he  is  engaged  in  business."  Rider  vs.  Bam- 
meU,  QQ  P.  1026.' 

' '  A  co-partnership  may  be  established  by  the 
dealings  of  the  parties,  and  other  circumstances 
from  which  it  mav  be  ivcvgWedi.''^  Reliance  Lumber 
Co.  VH.  White,  38  S.  W.  391. 

"As  to  third  persons,  acts  and  declarations 
of  the  parties  are  sufficient  evidence  of  their  part- 
nership." Robinson  v.  Green,  5  Harr.  115  (Del). 

"It  is  sufficient  to  show  that  persons  have 
acted  as  partners,  and  that,  by  their  habit,  course 
of  dealing,  conduct  and  declarations,  they  have 
induced  those  who  have  dealt  with  them  to  sup- 
pose that  they  were  partners,  to  make  them  liable 
as  such."  Chase  vs.  Stevens,  19  N.  H.  465. 

Counsel  for  plaintiffs  in  error  respectfully  sub- 
mit that  the  record  shows  sufficient  errors  of  law  to 
call  for  a  reversal  of  the  judgment  of  the  trial  court 
and  the  award  of  a  new  trial,  and  that  in  addition  the 
verdict   and   judgment   are   so   clearly   against   the 
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weight  of  evidence  as  to  justify  a  reversal  on  that 
ground  also.  On  both  grounds  plaintiffs  in  error  are 
entitled  to  a  venire  de  novo. 

C.  F.  WILT  and 
LYONS  &  RITCHIE, 
Attorneys  for  Plaintiffs  in  Error. 
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STATEMENT   OF   THE    CASE. 

Til  this  brief  tli(^  [)laiiitiif8  in  errin*  will  Ix^  vr- 
['(^•rod  to  as  the  deiViidaiits,  and  the  (hd'endant  in  er- 
ror as  th(^  phiintiff,  as  in  the  ecmrt  l)elow. 

As  stated  l)v  tlie  (hd'eiidants,  this  is  an  aetion  to 
reeovei'  certain  i*eal  and  personal  pro])(M'ty  scMzed  un- 
dei-  an  attaehinent  in  an  aetion  to  which  tlie  phiintiif 
was  not  a  party,  and  (huna^es  for  the  attachment 
wliicii  is  alle.^'ed  to  he  wi'on.ui'nl.  The  facts  are  as 
follows:  On  the  second  day  of  Ani;-nst,  1914,  the  d*'- 
i'eiulant  M'H^a.p,  a  Deputy    Tnited    States    M-M'<haL 


appointed  by  and  acting  under  defendant  Brenne- 
man,  who  is  United  States  Marshal  for  the  Third  Ju- 
dicial Division  of  Alaska,  received  for  execution  a 
writ  of  attachment  in  a  case  in  the  court  below  in 
which  Carstens  Packing'  Company,  a  Corporation, 

was  plaintiff  and  J.  A.  Fagerberg  was  defendat,  and 
in  w^hich  the  plaintiff  sought  to  recover  of  defendant 
a  judgment  in  the  sum  of  more  than  $6,700.00.  About 
one-third  of  this  sum  was  on  a  Judgment  recovered 
by  the  Carstens  Packing  Company  against  J.  A.  Fag- 
erberg  in  the  Superior  Court  of  King  County,  Wash- 
ington, and  for  the  remainder  for  sales  of  goods, 
wares  and  merchandise  and  for  mcniey  advanced. 
The  complaint  in  this  action  appears  oji  page  407  of 
the  ]*ecord,  and  its  outline  is  thus  early  stated  because 
it  is  so  material  as  to  necessitate  its  being  borne  in 
mind  at  every  stage  of  the  argument. 

Defendant  Millsap  executed  this  writ  of  attach- 
ment on  the  2nd  day  of  August,  1914,  by  attaching  a 
merchandise  store  of  J.  A.  Fagerberg's.  On  the  3rd 
and  4th  days  of  the  same  month  he  attached  other  of 
the  property  of  J.  A.  Fagerberg,  all  of  such  property 
so  attached  being  of  the  value  of  about  $5,800.00  (R. 
183-184).  Later,  on  the  f)th  day  of  August,  1914, 
Millsap,  acting  under  the  express  instructions  of  the 
plaintiff  in  that  case,  Carstens  Packing  Company,  at- 
tached a  large  roadhouse,  barns,  outbuildings,  and 
five  head  of  horses  in  the  possession  of  and  claimed 
by  the  plaintiff  H.  M.  Fagerberg,  thi-ee  of  the  horses 
having  been  purchased  by  him  out  of  his  own  funds. 
Regardless  of  the  claim  of  the  plaintiff*,  the  Deputy 
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^larshal  Millsa]),  f()r('il)ly  ojeetcd  plaintiff  fi-oin 
the  roadhouse,  and  took  forcil)!^  ])ossessi()ii  of  all  of 
tho  property.  Outside  of  the  return  of  defeiuhnit 
Millsap  to  the  writ  of  attaehment  (R.  28()-7)  the  only 
record  of  the  aetual  nianiKM*  in  whieh  the  attaehment 
v/as  made  a])pears  on  ])ai>'e  45-1^6-47  of  the  i-eeord,  ns 
foHows: 

''Q.     When  did  the  next  attaehment  take 
place "? 

A.     I  helieve  it  was  on  the  8th  day  of  Au- 
g-ust. 

Q.     WhcMv  w(M*e  you  at  the  thnc*  ? 

A.     I  was  at  th(^    roadhouse   working-.     ITe 

came  up 

Q.     Who  did?  L 

A.  Millsap  and  his  deputies — he  had  three 
deputies  with  him — and  he  said  he  had  an  attach- 
ment for  the  whole  concern,  ])uildinL;s  and  Iku'scs 
and  everythinL>;  he  said  they  had  to  l>-o  ahead 
and  serve  an  attachnuait.  I  said,  'M)o  you  know 
what  Vim  are  doini^ f  ''Yes,"  he  says,  ''T  thoi-- 
oui>'hly  Tuiderstand  what  T  am  doin<>-."  '*W(dl," 
I  says,  ''T  won't  i>iv(»  up  possession,  you  will  have 
to  put  me  out.'^^  '^Well,"  he  says.'  ''if  that  is 
necessary,  1  will  do  that,"  and  I  says  (43-26) 
*'Go  ahead  and  do  it/'  and  he  took  me  hy  the 
shoulders  and  led  me  out.  1  told  him,  also,  about 
the  bill  of  saU^  and  his  deputies  so  they  could  set* 
what  tlwy  were  doin^'  (^xactly  and  they  knew 
what  they  wei'e  doini;-  at  tlu*  time. 

i^.  Wh(M*e  were  you  at  the  time  ! 

A.  I  was  in  the  roadlious(\ 

(^.  lie  put  you  outside  the  dtn^r  ! 

A.  He  put  \\\i'  outside  the  door,  yes,  sir. 

(}.  Did  yoii  tell  him  that  that  property  was 
youi's  i 

A.      I   told  him  they  hclouucd  to  me. 
().      Where  were  thex'  at  that  time  .' 


A.  They  came  in  that  evening;  took  them 
down  to  Breedman's  barn. 

Q.  Did  you  tell  him  the  horses  belonged  to 
you  ? 

A.     I  did. 

Q.  In  whose  possession  was  all  this  prop- 
erty at  the  tim.e  the  attachment  was  made  1 

A.  The  possession  of  the  property  of  the 
roadhouse,  that  was  in  my  possession;  of  course, 
I  don't  claim  any  of  the  stock  of  goods  that  were 
shipped  in  there  by  my  brother  or  Mr.  Carstens. 

Q.     What  about  the  horses? 

A.  I  claim  the  horses;  the  horses  were 
mine. 

Q.  Were  they  in  your  possession  at  the 
time  attachment  was  made  ? 

A.     They  were;  yes." 

This  is  the  testimony  of  the  plaintiff  l)ut  it  stands 
absolutely  undisputed  in  the  record,  and  there  is  no 
doubt  that  the  attachment  was  made  in  exactly  the 
manner  described.  It  was  to  recover  the  possession 
of  all  this  property,  or  its  value,  and  damages  for  the 
wrongful  attachment,  this  this  action  was  taken. 

Defendants'  first  answer  admitted  that  the  prop- 
erty was  in  the  custody  of  the  plaintiff  on  August  6, 
1915,  the  date  of  the  attachment,  but  denied  that  he 
had  any  right  to  the  possession  thereof  except  as  the 
agent  or  bailee  for  J.  A.  Fagerberg,  the  defendant 
named  in  the  writ  of  attachment  under  which  the 
property  was  seized,  l.ater  an  amended  answer  was 
filed  in  which  the  defendant  alleged  that  the  plaintiff 
and  J.  A.  Fagerberg  were  general  partenrs,  but 
that  at  the  time  of  the  attachment  and  of  their  first 
answer  this  fact  was  not  known  to  them.  During  the 
trial  the  answer  was  further  amended  so  as  to  read 


as  it  now  a])])eai*s  in  the  rccoi-d  on  i)a,<;('  -l,  d  s('(/.  It 
is  only  fair  to  stat(^  at  this  tinu'  that  all  of  tlicso  an- 
swer's were  vcM'iticd  by  (h'fcndant  Hr(*nnenian,  in 
Alaska,  and  were  ))r('j)ar('d  by  attorneys  in  Alaska 
npon  information  fui*nished  ))y  the  attorneys  of  the 
Carstens  Paekin,i>-  (\)ni])any,  in  Seattle.  Th(\se 
amendc^d  answers  songht  to  jnstify  the  attaehnient 
under  the  theorv  that  the  })laintiif  and  J.  A.  Fa.ucr- 
])er<>'  were  at  all  times  partners,  and  thei'c^fore,  that 
all  of  sueh  ])i'o})erty  could  be  lawfully  attached  for 
d(4)ts  owinti,-  by  such  partnershi}),  oi*  by  eithei*  })ai't- 
ner  individually. 

It  may  be  well  at  this  time  to  recite  sinnethinu' 
of  the  antecedent  history  of  the  Kai>-(M*bei*us  and 
(Carstens  Packing  ('om])any  and  its  officers.  Pre- 
vious to  the  year  1907,  the  Nizina  Tradini>'  (\)mpany, 
owned  and  controlled  by  the  Carstens  Packing-  (^nu- 
pan\'  and  its  President,  Thomas  (^aistens,  and  one 
II(M'man  Meyer,  had  established  a  stoj'e  and  had  been 
doinu,'  business  on  (Miititu  ( 'I'eek  in  the  Xizina  mining- 
district.  In  the  sprini!,-  oi-  eai'ly  sunnnei*  oF  1907.  the 
Nizina  Tra  lini;-  Company  i^ave  a  bill  of  sale  to  -I.  A. 
Fa,^"erber^-,  for  all  the  property  and  d.  A.  Fau'erber^ 
emi)loyed  his  brothei',  the  plaintiff  hei*e,  at  a  salary 
of  'tKoOO.OO  per  yeai',  to  take  (diari;'e  of  the  st(>re  M  r. 
Pratei*,  an  (»ffi(*er  <d' the  ('arstens  i^u-kinu'  Company, 
states  that  this  chani^c  was  made  for  the  pni|>ose  of 
d.  A.  Ka,L;'erberL;'s  operating  the  stfire,  and  so  ns  to 
caani;('  the  name  of  the  store  in  the  eyes  of  the  i)ul)- 
lic  ( 1\.  L^S(;-L^S7  ).  11.  M.  b'a^ei  Ikt^  i-emained  inacln- 
ai  chai-^^'e  ;.i  llie  stoi-e  until  the  lall  of  1910.  and  from 
thai  time  ..n  it   was  run  by  several  diflri-rnt    persons 


at  intervals,  and  was  closed  for  a  part  of  the  time. 
During  the  winter  of  1910-11  a  store  and  roadhouse 
were  erected  at  Blackburn,  near  the  terminus  of  the 
Copper  River  &  Northwestern  Railway,  by  J.  A.  Fa- 
gerberg,  but  both  of  the  brothers  were  actually  en- 
gaged in  working  thereon.  This  place  was  at  first 
conducted  by  J.  A.  Fagerberg  but  was  leased  to  one 
S.  O.  Breedman  on  the  16th  of  November,  1912,  at 
$200.00  per  month,  and  remained  in  possession  of 
Breedman  until  about  the  1st  of  March,  1914.  J.  A. 
Fagerberg  left  Alaska  in  November,  1912,  and  in 
June,  1913,  in  the  City  of  Seattle,  executed  to  his 
brother  H.  M.  Fagerberg,  the  plaintiff,  a  deed  and 
bill  of  sale,  conveying  to  his  brother  all  of  his  prop- 
erty in  Alaska,  including  the  Blackburn  roadhouse, 
horses,  and  all  other  personal  property  used  in  con- 
nection therewith  in  satisfaction  of  H.  M.  Fager- 
berg's  claim  against  him  for  wages  from  1907  until 
the  date  of  the  transfer,  and  the  deed  and  bill  of  sale 
was  immediately  placed  of  record  in  the  proper  re- 
cording district.  In  February,  1914,  J.  A.  Fagerberg 
returned  to  Alaska,  and  on  March  24th  leased  from 
the  plaintiff  all  of  the  property  in  question,  under  a 
contract  to  pay  to  the  plaintiff  $200.00  per  month  for 
the  Blackburn  roadhouse  and  store,  $25.00  per  month 
for  the  Chititu  store,  and  $2.00  per  day  apiece  for  ten 
head  of  horses  owned  by  the  plaintiff.  This  agree- 
ment was  by  its  terms  to  expire  September  23rd,  but 
the  plaintiff  testified  that  the  agretancnt  really  was 
entered  into  on  March  4,  thougi:  not  ivduced  to  wi'it- 
ing  until  March  23,  and  was  to  expi]*e  on  S(\pt(:jnber 
4  (R.  145).    But  between  the  2nd  and  th(3  (>tii  day  of 


August,  1914,  all  of  the  property  clainjoii  i)\-  both  IT. 
M.  Fagerberg  and  J.  A.  Fagerberg  was  attached  un- 
der a  writ  of  attaehiiuuit  in  the  action  of  Carstens 
Packing  Company  against  J.  A.  Fagerl)erg,  as  before 
recited. 

The  testimony  on  the  questitm  of  pajtn<^u'sliip 
was  conflicting.  Carstens  testified  in  one  place  tliat 
J.  A.  Fagerberg  told  him  of  a  partnership  existing 
between  himself  and  his  brother.  Prater  '•nnclei*- 
stood"  there  was  a  partnership.  Both  J.  A.  and  )[. 
M.  Fagerberg  denied  that  they  were  partners,  though 
they  might  have  permitted  themselyes  to  be  known 
as  such. 


ARGUMENT. 

Since  the  defendants  have  chosen  to  consider*  all 
of  the  assigmnents  of  error  together,  we  shall  do  the 
same,  and  content  ourselyes  with  argument  upon  the 
two  main  questions  on  which  they  haye  based  their 
assignments  of  error,  yiz.,  the  question  of  partner- 
ship between  J.  A.  and  H.  M.  Fagerberg,  and  the 
question  of  damages  found  in  fayor  of  the  plaintiff 
in  the  sum  of  $-1:725.00  and  reduced  by  the  court  tc 
$3,000.00,  on  account  of  the  wrongful  attachment. 
We  shall  later  adyert  briefly  to  each  assigmnent  ol' 
error  separately. 

Counsel  for  the  plaintiff  are  still  somewhat  at  a 
loss  to  understand,  either,  how  an  action  can  he  main- 
tained against  partners  upon  a  Joinder  ot*  indiN'idual 
and  lirm  obligations,  or,  how  partnership  |)roperty 
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eau  he  validly  levied  u])()ii,  as  was  attempted  in  this 
ease  under  the  theory  of  defendants,  upon  a  writ  of 
attachment  issued  in  an  action  against  one  partner, 
for  the  firm's,  and  for  such  partner's  individual  (obli- 
gations joined.  We  have  always  supposed  it  a  prin- 
ciple of  elementary  law  that  partnershi])  obligaticms 
are  joint,  and  not  joint  and  several,  in  the  absence  of 
an  express  statute,  and  that  an  action  against  one 
partner  for  the  firm  obligations  cannot  withstand  a 
plea  in  abatement.  The  leading  cas(^  on  th(^  subject 
is  Mason  rs.  Eldred  73  U.  S.  231,  where  the  question 
is  thoroughly  discussed,  and  the  doctrine  announced 
therein  is  so  w(dl  settled  that  we  shall  not  quote  any 
of  the  language  to  this  (^ourt. 

But  under  the  theory  on  which  this  case  was 
tried  that  question  is  not  very  material,  except  as 
showing  the  desire  of  the  Carstens  Packing  Com- 
pany to  grab  everything  in  sight  regardless  of  owner- 
ship, foi'  the  plaintiff  denies  that  he  was  at  any  time 
a  partner  of  any  kind  of  J.  A.  P^agerberg,  and  alleges 
that  the  property  for  which  he  l)rought  this  action 
was  his  individual  pi-operty  to  which  J.  A.  Fagerberg 
had  no  manner  of  claim  or  interest  at  the  date  of  the 
attachment.  Therefoi-e,  the  first  question  to  be  de- 
termined is  whether  the  verdict  of  the  jury  and  its 
special  finding  that  the  plaintiff  and  J.  A.  P'agerberg 
were  never  partners  is  based  upon  sufficient  evidence. 
On  this  question  tlu^  only  direct  and  }>ositive  testi- 
mony is  that  of  the  plaintiff  and  J.  A.  Fagerberg,  aud 
each  denies  in  positive  terius  that  any  such  ])artn(^r- 
ship  existed  at  any  time. 

In  this  connection,  it  was  i)roven,  and  uot  denied 
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by  the  ])laiiitiff,  that  tlic  plaintiff  permitted  himself 
to  be  held  out  as  a  partner  of  J.  A.  F'a^erber<^',  ])y 
means  of  ))illheads  eontaininj^'  the  insei-i])tion  ''Fa- 
<;erber^"  Brothers,"  and  otherwise.  And  w(^  fnlly  i*ee- 
oi>nize  the  rnle  that,  where  one  is  not  aetnally  a  nu^m- 
ber  of  a  partnership,  but  holds  himself  out,  or  ]jer- 
mits  hims(»lf  to  be  held  (»ut  as  sneh,  he  is  esto])ped 
to  deny  the  partnership  as  to  one  who  advances  credit 
to  the  lii'm  on  the  strength  of  the  supposed  rcdation, 
or  to  one  who  deals  with  such  su])pos(Hl  tirin  with  no 
knowledge  that  such  person  is  in  reality  a  partner. 
So  in  this  case  if  Carstens  Packing"  ('oni])any  dealt 
with  *].  A.  and  H.  M.  Fagerberg,  })elie\'ing  that  they 

W(u-e  partners  and  that  their  property  was  ])artner- 
ship  proi)erty,  then  it  matters  not  if  tli(\v  i*eally  w(M'e 
not  ])artners.  Each  is  esto])]KHl  to  deny  it  by  his  own 
conduct,  whether  intended  or  the  result  of  cai'eless- 
iiess.  But  this  doctrine  of  estop])(d  does  not  extend 
to  one  wh;»  knows  the  real  I'elations  of  the  parties, 
and  knows  that  tiiey  are  in  reality  not  j)ai'tiiers,  al- 
though for  com'enience,  oi-  through  c:ii'elessness.  one 
])erniits  himself  to  be  held  out  as  a  partnei*  of  an- 
other. There  is  no  reason  then  to  in\"oke  the  doctriiu' 
of  estoj)pel,  as  no  one  is  d(-cei\'ed  by  such  hohling  (Uit 
of  the  in(li\'idual  as  a  partner.  Counsel  for  the  de- 
fendants did  not  deny  this  j>i-(>i)ositi(Mi  ni'  law  in  tlie 
court  l)eh>w,  hut  <-u  page  4  of  their  hrief  they  state 
that  it  I'aises  a  (piasi-estopoel.  That  it  doesut^t  iai>e 
an  estoppel  oi'  any  kind  is  amply  proNcd  hy  the  f<'l- 
lowiuLL'  ease  : 
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Thompson  vs.  First  National  Bank  of  Toledo^ 
111  U.  S.  529-28  L.  Ed.  507, 
in  which  the  Court  said: 

^'The  Court  was  requested  to  instruct  the 
jury  that  if  Thompson  was  not  in  fact  a  member 
of  the  partnership,  the  plaintiff  could  not  re- 
cover against  him,  unless  it  appeared  from  the 
testimony  that  he  had  knowingly  permitted  him- 
self to  be  held  out  as  a  partner,  and  that  the 
plaintiff  had  knowlc^dge  thereof  during  its  tran- 
sactions with  the  partnership.  The  Court  de- 
clined to  give  this  instruction ;  and  instead  there- 
of instructed  the  jury,  in  substance,  that  if 
Thompson  permitted  himself  to  be  held  out  to  the 
world  as  a  partner,  by  advertisements  and  other- 
wise, as  shown  by  the  evidence,  and  to  be  intro- 
duced to  other  persons  as  a  partner,  the  plaintiff 
was  entitled  to  the  benefit  of  the  fact  that  he  was 
so  held  out,  and  he  was  estopped  to  deny  his  lia- 
bility as  a  partner,  although  the  plaintiff  did  not 
know  that  he  was  so  held  out  and  did  not  relv  on 
him  for  the  payment  of  the  plaintiff's  debt  or 
give  credit  to  him,  in  whole  or  in  part. 

This  Court  is  of  the  opinion  that  the  Circuit 
Court  erred,  in  the  instructions  to  the  jury  and 
in  the  refusal  to  give  the  instructions  requested. 

A  per  son  who  is  not  in  fact  a  partner,  who 
has  no  interest  in  the  business  of  the  partnership 
and  does  not  share  in  its  profits  and  is  sought  to 
be  charged  for  its  debts  because  of  having  held 
himself  out  or  permitted  himself  to  be  held  out. 
as  a  partner,  cannot  be  made  liable  upon  con- 
tracts of  the  partnership,  except  with  those  who 
have  contracted  with  the  ])artnership  upon  the 
faith  of  such  holding  out.  In  such  case,  the  only 
ground  of  charging  him  as  a  partner  is,  that  by 
his  conduct  in  holding  himself  out  as  a  partner 
he  has  induced  persons  dealing  with  the  partner- 
ship to  believe  him  to  be  a  })artner,  and,  by  rea- 
son of  such  belief,  to  give  credit  to  the  i)artner- 
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ship.  As  his  lia])ility  rests  solely  u])oii  the  ^^rouncl 
that  he  cannot  be  permitted  to  (h'ny  a  ])artieipa- 
tion  which,  though  not  existing  in  fact,  he  has 
asserted  or  permitted  to  appear  to  exist,  there  is 
no  reason  why  a  creditor  of  the  ])artnership,  who 
has  neither  known  of  nor  acted  upon  the  asser- 
ti(m  or  permission,  should  hold  as  a  partner  one 
who  never  was  in  fact  and  whom  he  never  undei*- 
stood  or  supposed  to  be  a  partner,  at  the  timc^  of 
d(^aling  with  and  giving  credit  to  the  partnei*- 
ship. 

There  may  l)e  cases  in  which  the  holding  out 
has  been  public  and  so  long  continued  that  the 
jury  may  infer  that  one  dealing  with  tlu^  part 
nership  knew  it  and  relied  u])on  it,  without  di- 
I'ect  testiuKmy  to  that  effect.  But  the  question 
whether  the  plaintiff  was  induced  to  change  his 
])()siti()n  by  acts  done  by  the  defendant  or  i)v  his 
authority  is,  as  in  other  cases  of  est()p])el  in  pais 
a  question  of  fact  for  the  jury,  and  not  of  law  for 
the  Court.  The  nature  and  amount  of  (nidence 
requisite  to  satisfy  th(^  j^^iy  may  vary  according 
to  circumstances.  Biit  the  rule  of  law  is  always 
the  same;  that  onc^  vrho  had  no  knowledge  or  be- 
lief that  the  defendant  was  held  out  as  a  partner 
and  did  nothing  on  the  faith  of  such  knowledge 
or  belief,  cannot  charge  him  with  liability  as  a 
])artner  if  he  was  not  a  partner  in  fact." 
In  80  Cyc-  ^>^-^^  the  vwV^  is  stated  clearly: 

*'But  the  rule  now  gcnierally  rec( agnized  is  tluit, 
although  one  holds  himself  out  oi*  ])ermits  him- 
self to  be  h(dd  out  as  the  partncM*  of  another  that 
does  not  make  him  so  in  fact  oi*  render  him  liable 
as  such,  except  as  to  those  who  ai'e  misled  such 
holding  out  and  who  have  extended  ei'edit  oii  the 
strength  of  the  supposed  relatiini." 

This  (htcti'ine  is  niiixci'sally  recognized  .-iii'l  has 

been  aniiounecM-.   in  substantially  the  same  hmuiiaL't' 

in  the  following  cases: 

Doiniii   rs.  Saruijc  (Wash.),  Vl\)  Pac.  b»!M;. 
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Bowen  rs.  Epperson  (Mo.),  118  S.  W.  529. 
Steele  vs.  Miclnfjan  Bufjfjy  Co.  (Ind.),  95  N. 

E    485 
Wehster'rs.  Clark  (Fla.),  16  So.,  601. 
Seahur/j  rs.  Bolles  (N.  J.),  16  Atl.,  54. 

and  a  host  of  others. 

Now  let  us  see  what  evidence  there  is  in  the  rec- 
ord as  to  the  partnershij)  or  absence  of  a  ]3artnership. 
The  plaintiff  positiv^ely  denies  it.     Near  the  end  of 

his  cross  examination  appears  the  following  question 
and  answei* : 

'^Q.  You  stand  then  on  your  proposition, 
that  at  no  time  you  were  a  partner  of  Al.  Fager- 
berg  ? 

A.     I  certainly  do."  (R.  140.) 

and  the  whole  record  of  the  testimony  of  both  the 
plaintiff  and  J.  A.  Fagerberg  is  filled  with  skillful 
endeavors  on  the  part  of  the  counsel  for  the  defen- 
dants to  wring  from  them  an  admission  that  they 
were  partners,  but  with  no  success.  (R.  194-195.) 

But  there  is  in  the  record  (Page  34)  a  k^ase  of  the 
whole  Blackburn  property  to  S.  O.  Breedman,  and  at- 
tached to  it  an  assignment  of  the  rents  to  S.  Blum 
&  Company,  to  be  applied  on  the  mortgage  held  by  S. 
Blum  &  Company  on  the  property  in  question  It  is 
dated  the  16th  day  of  Xov(^mber,  1912,  and  is  exe- 
cuted by  J.  A.  Fagerberg  a!on(\  Thei'efore  on  the 
question  of  the  general  knowledge  of  a  partnership, 
or  rather,  on  the  knowledge  by  the  persons  with 
whom  they  deal  of  the  real  relations  of  J.  A.  Fager- 
berg and  H.  M.  Fagerberg,  this  instrunu^nt  is  almost 
C(mclusive.  It  shows  positively  that  the  men  with 
whom  J.  A.   Fagerberg  did  business  were  aware  of 


the  real  relations  of  liiniself  and  H.  M.  P^agei-ber<;- 

and  g'oes  far  to  negative  the  theoi'v  of  the  defendants 

that  they  were  pai'tners.    At  that  time,  aeeordinu  to 

th(^  testimony  of  the  plaintiff  there  was  still  about 

$2,6()().()()  due  to  S.  Hlnm  &  Company  on  the  moi't- 

.U'a^e  whieh  it  held  (m  the  property.     It  is  ti'ue  that 

the  plaintiff  signed  tlu^  morti^'a^e  to  S.  Bhun  &  (Unn~ 

pany  but  he  testitied,  and  his  testimony  is  not  eon- 

tradiet(^d  although  the  defendants  might  have  ealled 

as  a  witness  either  Mr.  Blum  or  Mr.  Broek,  eithei*  of 

whom  would  have  been  free  from  a  suspicion  of  bias, 

that  he  signed  the  mortgage  at  the  ex])ress  request  of 

Ml*.  Bi'oek,  who  was  the  agent  of  S.  Blum  &  (\)m])any 

(R.  194).    This  was  before  the  execution  of  the  lease, 

and  apparently  at  that  later  date,  both  S.  Blum  S: 

Company,  the  mortgagee  under  the  moi-tgage.  and  S. 

O.  Bieedman,  the  h^ssec^  under  the  k^ase,  were  satis- 

i*e  1  with  a  lease  from  J.  A.  Fager])erg,  i*eeognizing 

him  as  the  sole  owaier  of  the  pro])ei'ty.  and  we  may 

justly  conclude  that  business  men  in  transactions  of 

the  im])()i*tanc(^  of  this  kind  and  inxohing  such  con- 

siderahle  amounts  of  money  would  he  sure  to  ha\'e  all 

l>arties  claiming  any  interest  in  the  property  sign  an 

insti'ument  of  this  chai'acter. 

Anotiier  piece  of  exideiice  showiiig  that  there 
was  no  paitnership  are  the  notes  gixcn  by  N'ictor 
<)lsv)n  to  J.  A.  I^'agerberg,  an  I  n -t  to  the  alleged  (irni 
ol' '•  Fagei'bei'g  Bi'os.'',  for  goods  sold  to  Olson  out  (d' 
the  Chititu  store.  Three  promissory  notes  gixcn  to 
d.  A.  h'agerherg  l)\'  ()ls(»n  (^n  this  account  were  inti'o- 
diiced   in  e\idence   (  K\  2))S),   hut    the\-   were  omitted 
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from  the  record  for  the  sake  of  brevity  by  stipula- 
tion as  shown  on  page  438  thereof,  as  follows: 

^'It  is  ai>Teed  that  Plaintiff's  Exhibit  ^G' 
consists  of  three  promissory  notes  given  by  Vic- 
tor Olson,  pavable  to  J.  A.  Fagerberg,  dated 
July  8,  1909,  for  the  aggregate  sum  of  $719.20, 
due  in  120  days,  six  months  and  one  year  re- 
spectively, and  that  this  statement  be  incorpo- 
rated in  the  bill  of  exceptions  in  lieu  of  said  ex- 
hibit/' 

Now  let  us  see  what  the  knowledge  of  the  Cars- 
tens  Packing  Compau}^  was  as  to  the  real  relations  of 
H.  M.  and  J.  A.  Fagerberg.  Carstens  testified  that 
he  had  been  informed  by  J.  A.  Fagerberg  himsc^lf 
that  the  two  brothers  were  partners  in  their  business 
in  Alaska.  Now,  if  the  CarvStens  Packing  Company, 
or  Thomas  (Carstens,  had  such  full  and  absolute 
knowledge  at  all  times  that  the  plaintiff  and  H.  M. 
Fagerberg  were  partners,  it  is  strange  that  they  did 
not  impart  some  of  such  inf()rmati(m  to  their  attor- 
neys. Mr.  Ritchie,  one  of  the  attorneys  for  the  Com- 
pany in  its  suit  against  J.  A.  Fagerberg,  and  one  of 
the  attorneys  for  the  defendants  here,  explains  how 
the  mistake  came  to  be  made  (R.  246-256).  We  do 
not  doubt  Mr.  Ritchie's  testimony,  and  he  testifies  on 
page  255  of  the  record,  that  it  is  his  opinion  that  the 
answer  was  drawn  by  Mr.  Thomas  R.  Lyons,  one  of 
the  attorneys  for  the  defendants,  after  consultation 
with  Mr.  C.  F.  Wilt,  another  of  the  attorneys,  and 
both  attorneys  for  Carstens  Packing  Company.  Mr. 
Carstens  (page  331  of  the  record)  testifies  that  Mr. 
Wilt  has  been  the  attorney  for  Carstens  Packing- 
Company  for  two  years,  and  that  being  such  attorney 
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is  his  only  business.  Mr.  Hitcliic  believes  that  the 
first  amended  answer  was  drawn  by  Mr.  Lyons  after 
eonsultation  with  Mr.  Wilt.  It  a[)])ears  t'l-oni  the 
record  that  Mr.  Wilt  was  in  Alaska  in  the  year  1914, 
shortly  before  or  at  the  time  the  suit  against  J.  A. 
Fagerberg  was  started  (R.  ."^31).  It  is,  therefore, 
strange  that  Mr.  Wilt  should  state  u\  an  amenchnl 
answer  prepared  under  his  direction  that  the  (^ars- 
teiis  Packing-  Company  (the  real  defendant  her(\), 
did  not  know  at  the  time  of  the  institution  of  the  suit 
against  J.  A.  Fagerberg  that  he  and  H.  M.  Fagerberg 
were  general  partners.  We  call  the  Court's  attention 
to  the  following  lines  from  th(^  fourth  paragraph  of 
the  amended  answer  of  defendants,  as  follows: 

'^That  said  action  of  the  Carstens  Packing  Com- 
'^  pany  against  J.  A.  Fagerburg  was  tiled  by  E.  E. 
''  Ritchie,  one  of  the  attorneys  for  plaintiff  therein, 
''  without  full  information  regarding  the  same  from 
''  said  (^arstens  Packing  (\)mpanv;  that  said  Ritchie 
''  drew  and  veriiied  the  Complaint  u])on  tlu^  facts  as 
^'  they  had  been  hurricnlly  comnuuiicated  to  him,  and 
''  he  was  not  aware  that  H.  M.  Fagerburg  was  a 
""  partner*  of  J.  A.  F^agerberg  in  all  dealings  of  said 
''J.  A.  Fag(4*berg  with  th(»  Carstens  Packing  Com- 
''  ])any;  that  when  the  amcMided  answ(M-  was  tiUnl  by 
''  said  Ritchie  in  this  cause,  setting  up  that  said 
"  (^ai'stens  Packing  (\>mpany  had  learned  since  the 
''  filing  of  said  company's  casc^  against  J.  A.  Fager- 
''  berg  that  J.  A.  I^^igerbei-g  and  II.  M.  Faucrbcrg 
'^  were  partncM-s  the  same  teas  done  on  in forinaf ion 
''  trritfcn  to  said  Uifchic  bif  a  Seattle  attorne//  of  said 
"  Carstens  rae!,'iiif/  Com />an //."  (Italics  arc  ours.) 

It  is  true  fliat  sc\'cral  answci's  do  not  ap)»car 
woi-(l  lor  word  in  the  transcript,  they  wci'c  i)iii-poscl\ 
(*mittetl  s(>  as  to  make  a  smaller  record.     The  sub- 
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stance  appears,  howc^ver,  from  the  fourth  para^^raph 
of  the  amended  answer  a  part  of  which  is  quoted 
above,  and  is  found  on  pages  8  and  9  of  the  record. 
In  Mr.  Ritchie's  cross-examination  the  matter  is 
gone  into  quite  extensively,  and  it  is  clear  from  that 
just  what  was  pleaded  in  these  diffei'ent  answers,  as 
follows:  (R.  254)  (R.  277-278). 

'^Q.  Who  drew  the  original  amended  an- 
swer which  was  filed  in  the  case  now  on  ti'ialt 

A.     1  did. 

Q.  In  the  first  answer  you  claim  that  the 
property  is  the  property  of  the  iirm  of  Fager- 
berg  Brothers,  comprising  J.  A.  Fagerberg  and 
H.  M.  Fagerberg,  do  you  notf 

A.     That  is  true. 

Q.  Now,  the  purposes  of  this  ci'oss-exami- 
nation  go  further  than  the  testimony  JTist  of- 
fered in  reply  to  the  allegations  in  that  amended 
answer  that  Judge  Lyons  of  Seattle  sent  up  to 
you.  Did  he  not  have  an  allegation  in  that  an- 
swer that  he  did  not  know  of  the  alleged  co-part- 
nership between  the  Fagerberg  Brothers  at  the 
time  of  bringing  the  suit  of  the  Carstens  Pack- 
ing Company  against  J.  A.  Fagerberg  f 

A.  I  am  not  sure  but  there  was  probably 
something  like  that — I  modified  the  answei*  in 
several  particulars."  (Testimonv  of  F.  F. 
Ritchie  for  defendant— Recalled). *(R.  277-278). 

F.  F.  RIT(^HIF— (Recalled)  (By  Jttdge 
Lyons) 

"(^.  Wh(^n  you  left  the  witness  stand  yes- 
terday the  undcu'standing  was  that  you  were  to 
produce  any  written  instructions  you  had  from 
either  Mr.  Wilt  or  Mr.  Bunnell  concerning  the 
bringing  of  this  suit  entitled  Carstens  Packing 
Compnay  against  J.  A.  Fagerberg.  I  will  ask 
you  if  you  have  any  of  those  lettei-s  and  if  so, 
produce  them. 

-A.      Yes,  I  foiuifl  a  lett(^r  written  to  me  by 
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Mr.  Biiiinol  at  Cordova.  This  is  a  loiiii,-  letter  of 
five  or  six  pa.u;os  and  there  are  some  ])ri\'ate  mat- 
ters in  it,  strictly  eonfidential,  on  our  side  of  the 
case,  and  on  every  na^e  and  I  couldn't  introduce 
that  letter. 

MR.  DOXOHOE.  We  have  no  desire  that 
any  part  of  the  letter  ])e  introduced  but  if  the 
letter  is  introduced,  we  want  a  chance  to  see  that 
it  covei-s  e\'ery  poition  of  this  suit. 

THE  COURT.  What  is  the  ])ur]>ose  of  the 
letter  at  all,  what  difference  does  it  make? 

MR.  DOXOHOE.  I  don't  know  that  it 
makes  any  material  difterenc(\  but  the  question 
came  \\\);  there  is  a  contradiction  in  the  two  an- 
swers filed  l)y  the  defendant  in  this  case.  In  the 
iirst  instance  they  a  Helped  that  when  this  prop- 
erty was  attached,  it  was  in  the  possession  of  J. 
A.  P'aii.erberi;",  and  H.  M.  Fagerber<;-  if  in  ])osses- 
sion  of  it  was  there  as  the  ai>ent  or  employe  of  J. 
A.  Fa<;erberi>-;  in  the  second  amended  answcM* 
they  all(\i>e  it  was  partnership  pi-operty  and  that 
the  Carstens  Packing-  Company  had  no  knowl- 
e:li.»e  of  the  existence  of  the  alleged  co-partner- 
ship between  J.  A.  and  H.  M.  Faii'ei'beriz'  until 
after  th(\v  tiled  the  suit  and  had  the  writ  of  at- 
tachment issu.ed.  X(/W,  Mr.  Ritchie  went  lai  the 
stand  yesterday  and  {^xi)lained  how  that  aUe^a- 
tion  came  in  tliat  amended  answer  and  said.  I 
bcdieve,  that  he  was  instructed  by  Mr.  Wilt  to 
(250-232)  briuLi.-  the  suit  a.uainst  Fai;-eri)eru- 
Brothei-s,  but  contrarv  to  those  instructi()ns,  he 
thought  it  safer  to  brin^'  it  against  »).  A.  Faii'er- 
ber^-  and  that  accounted  for  the  way  the  suit  was 
])rou.uht.'' 

Also  tlie  followinu  Fr-ui  the  testimony  of*  Thuni- 

a^  (^arsteus:  (  U.  :\:V2). 

•';^^.  I  see  the  Carstens  Packinu  Company 
has  lile.'l  an  amen  Imeiil  t.»  its  answer  in  tiic  case 
of  II.  M.  KnL»('rberji  \  s.  the  Cnited  State>  Mar- 
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shal  of  the  Third  Division,  in  substance  as  fol- 
lows: That  at  the  time  of  the  commencement  of 
said  action  of  Carstens  Packing  Company  vs.  J. 
A.  Fagerberg,  the  plaintiff  in  said  action  was  not 
aware  that  the  plaintiff  herein,  H.  M.  Fagerberg 
and  J.  A.  Fagerberg,  were  partners.  How  do  you 
explain  that  in  3"our  answer,  that  you  did  not 
know  they  were  partners  up  to  July  31,  1914 '? 

A.  I  know  I  told  Mr.  Wilt  to  bring  suit 
against  the  brothers,  as  I  stated  before.  I  don't 
know  why  he  sued  J.  A.  alone.  Mr.  Wilt  is  not  in 
town,  he  is  in  the  East,  and  I  did  not  know  until 
today  that  the  suit  was  brought  in  the  name  of 
J.  A.  Fagerberg  ahme." 

It  seems  quite  strange  for  the  counsel  for  the 
plaintiff  that  Mr.  Wilt,  whose  sole  business  was  to 
look  after  the  affairs  of  the  Carstens  Packing  Com- 
pany and  who  was  on  the  ground  shortly  before 
bringing  the  suit  against  J.  A.  Fagerberg,  should  in- 
struct Mr.  Lyons  to  draw  an  answer  containing  the 
allegation  that  at  the  date  of  the  bringing  of  the 
suit  against  J.  A.  Fagerberg,  and  at  the  date  of  the 
attachment  in  question,  the  Carstens  Packing  Com- 
pany, of  which  he  was  an  authorized  agent,  did  not 
know  of  any  alleged  partnership  relations  existing 
between  the  plaintiff'  and  J.  A.  Fagerberg.  If  he  had 
any  such  information  he  kept  it  to  himself  and  in- 
structed Mr.  Ritchie  to  di'aw  an  amended  answer  al- 
leging want  of  knowledge  of  any  partnership.  Coun- 
sel for  the  defendants  express  amazement  at  the  in- 
genuousness and  trustfulness  and  general  simplicity 
of  the  plaintiff'  Fagerberg,  but  they  fail  to  express 
any  surprise  as  to  the  lack  of  information  of  their  at- 
torney, Mr.  Wilt,  who  undoubtedly  knew  all  of  the 
facts  of  the  case  as  witness  the  following  testimony  of 
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the  plaintiff  (R.243). 

(Testimony  of  H.  M.  Fagerber^  for  Plaintiff — 
Recalled) 

^^H.  M.  FAGERBERG,  recalled  for  further 
redirect  examination. 

(Questi(ms  by  Mr.  Dimond.) 

Q.  You  stated  either  yesterday  or  this 
morning  that  you  had  a  short  conversation  or 
several  short  conversations,  1  have  forgotten 
which,  with  Mr.  C.  F.  Wilt,  the  attorney  for  the 
Carstens  Packing  Company  in  July.  I  think  it 
was,  1914,  while  he  was  at  Blackburn  ? 

A.     I  did,  yes  sir. 

Q.     Will  you  state  whether  or  not  you  told 

him  that  you  owned  the  property  for  which  this 
suit  is  brought  f 

A.     I  certainly  did. 

Q.  Did  you  show  him  the  bill  of  sale  for 
that  property  ? 

A.     I  did. 

THE  COURT.    When  was  this,  what  (lat(^ 

A.     July,  1914.'^ 

For  a  thorough  understanding  of  the  knowledge 
i>f  the  Carstens  Packing  (\)mpany  of  the  relations  of 
the  i)laintift  and  fJ.  A.  Fagerbc^rg,  let  us  turn  to  the 
testimony  of  Thomas  (^arstens,  the  President  of  the 
Comi)any.  He  testiHc^s  that  Ik^  kiu^w  of  the  partner- 
ship at  all  times,  but  that  he  did  all  business  with  J. 
A.  Fageiberg.  lie  eai-ried  the  acc(KUit  in  the  name 
of  J.  A.  Fageri)erg,  he  sued  J.  A.  Fagerberg  al(»ne  in 
Seattle  and  obtained  judgment  against  iiim  thei-e  and 
that  he  always  looked  to  J.  A.  b'agerberg  al«>ne  for 
l)ayment  (R.  :;:5()-l  )  {R.  :\:\:\). 
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^^Q.  During  all  these'  years  you  knew  that 
J.  A.  Fagerberg  and  H.  M.  Fagerberg  were  part- 
ners in  Alaska  ? 

A.     From  what  J.  A.  told  nw. 

Q.  Now,  notwithstanding  that,  you  carried 
the  aceonnt  in  the  name  of  J.  A.  Fagerberg'? 

A.     Yes,  sir. 

Q.  Notwithstanding  that  you  sned  J.  A. 
Fagerberg  for  an  indebtedness  that  he  owed, 
and  secured  a  jndgment'? 

A.     Yes,  sir. 

Q.  And  he  did  not  include  FT.  M.  P^ager- 
berg  ? 

^A.     No. 

Q.  And  you  looked  [)ersonally  to  J.  A.  for 
payment  *? 

A.     Yes,  sir. 

Q.  And  did  not  look  t;)  P\agerb(U'g  Broth- 
ers, in  advancing  this  credit,  but,  knowing  that 
Harry  Fagerberg  was  connected  with  J.  A.  Fa- 
gerberg, the  bills  were  made  out  in  the  name  of 
J.  A.  Fagerberg,  and  you  did  not  look  to  11.  M. 
Fagerbe]*g  or  the  alleged  (294-276)  partnershir) 
for  payment  but  to  J.  A.  Fagerberg'^ 

A.     To  J.  A.  Fagerberg. 


Q.  Did  you  not  know  that  J.  A.  Fagerberg 
had  executed  a  bill  of  sale  to  H.  M.  Fagerberg 
the  year  previous'? 

A.  I  am  not  sure  that  J.  A.  made  a  bill  of 
sale  to  his  brother  of  the  (^hititu  store  or  his 
business. 

Q.  Do  you  not  remember  that  in  the  spring 
of  1918  J.  A.  Fagerberg  wanted  to  make  a  })ill  of 
sale,  of  what  he  termed  the  whole  works,  to  ( ^ars- 
tens  Packing  (/om])anv,  or  to  Vim't 

A.     Yes. 

Q.  Was  not  the  condition  of  making  such 
a  bill  of  sale  that  the  Carstens  Packing  Company 
was  to  pav  the  back  salai-v  of  $4,5()0.()()  to  H.  M. 
Fagerberg!  (296-278). 
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A.     Not  that  I  know  of. 

Q.     What  wcM'c  the  r-ouditioiis    that    J.    A 
Fa,uerberi>-  oftcMvd  to  make  that  l)ill  of  sale  foi*^ 

A.  I  do  not  recollect.  1  do  reiiieiiiher  that 
tli(M*(*  was  some  consideration  he  wanted  to  mak(: 
his  })rother,  in  order  to  <>et  him  to  tui'ii  it  all  l)ack. 

Q.  But  when  he  offered  to  deed  it  to  you  oi- 
the  Carstens  Packing-  (\)mpany,  what  wei-e  the 
conditions  t 

A.  1  (h)n't  rememher  just  now,  hut  I  re- 
meni})er  there  was  an  amount  he  wanted  to  ])ay 
his  ])rother,  in  order  to  leave  his  brother  out  of 
the  tran.^action  and  turn  the  property  over  t(>  me. 

Q.  Now,  he  was  ready  to  turn  the  ])ro])erty 
over  to  you  if  you  woukl  pay  his  hrothei'  a  cer- 
tain amv)un.t  of  money,  is  that  riuht  .^ 

A.     I  believe  that  is  it. 

Q.     And  you  refused? 

A.     1  ])elieAT  I  did. 

Q.  And  that  is  the  reason  he  did  imt  make 
tlie  bill  of  sale  at  that  time? 

A.  It  was  som(^thinu'  tliat  --ame  up — I 
(kru't  remem])er. 

Q.  But  you  remem])er  his  niakiui*  such  a 
demand  '^ 

A.  I  believe  there  was  s>  niethinu'  like 
that.'^ 

We  thus  see  that  at  least  seven  luoutlis  bef(u*e  the 
inde])tedness  on  which  Carstens  sued  d.  A.  Fa^cr- 
bei'u  was  incurred  he  had  full  kiKtwIedu'e  that  all  the 
property  was  con\'eyed  to  the  j)laintift. 

Now  com})are  this  last  testimony  of  Thciuas 
(Carstens  with  that  (»!'  .1.  A.  Faucrhei'L:  of  the  saiuc 
incident  (R.  l()f)-17i)-171  )  : 

''(^.  And  at  the  tiuie  of  arrixiuu  at  Seattle 
did  yoii  have  any  c<>u\  ('r>ati<»u  with  the  otiicers 
(d*  the  ('arstens  Packinu  (\>U!|>auy  in  I'c^ard  to 
the  claim  of  II.  M.  i^'aucrbciL:  for  waizcs  ! 

A.      \'es,  sir. 
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Q.  With  whom  did  you  have  such  conver- 
sation "I 

A.     W.  H.  Prater. 

Q.     Who  was  he"? 

A.  Secretary  and  Treasurer  for  the  Cars- 
tens  Packing-  Company. 

Q.  Just  state  the  conversation  you  had 
with  W.  E.  Prater  in  regard  to  that  matter'? 

A.  I  told  Mr.  Prater  the  trouble  I  had 
been  having  up  here  and  he  says,  it  is  the  same 
old  story,  we  have  always  had  that  up  there — 
referring  back  to  the  old  Myers  outfit — and  I 
told  him  what  I  wanted  to  do. 

Q.  What  did  you  tell  him  you  wanted  to 
do  in  regard  to  H.  M.  Fagerberg's  account  for 
back  wages'? 

A.  I  told  him  I  wanted  him  to  take  care  of 
that  and  I  would  give  the  Carstens  Packing  Com- 
pany— if  he  would  talke  care  of  H.  M.  Fager- 
berg's account,  H.  M.  Fagerberg's  wages,  and 
the  rest  of  the  liabilities,  I  would  give  the  Cars- 
tens  Packing  Company  a  transfer  of  the  pi'op- 
erty,  all  the  property  I  had  control  of  in  Alaska. 

Q.  Is  that  the  same  property  that  appears 
in  the  bill  of  sale  that  vott  did  give  H.  M.  Fager- 
bergin  July,  1913? 

A.     Yes,  sir.  (157-140.) 

Q.  What  did  Mr.  Prater  sav  in  regard  to 
that? 

A.  He  said  he  wouldn't  have  anything  to 
do  with  it,  I  could  do  just  as  I  liked. 

Q.  Did  you  have  any  talk  about  that  time 
with  any  other  officer  of  the  Carstens  Packing- 
Company  ? 

A.  No,  he  wanted  me  to  go  over  and  see 
Tom  Carstens  about  it. 

Q.     Where  did  Tom  Carstens  live? 

A.     His  office  is  in  Tacoma,  the  plant. 

Q.     Did  you  go  and  sec^  Tom  (^arstens  about 


it? 


A.     I  did. 
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Q.  Did  you  have*  any  r-oiivci-sation  with 
him? 

A.     I  did. 

Q.  State  the  eoiiversatiou  you  liad  with 
Tom  Carstens? 

A.  T  told  ^Fr.  Carstens  the  proposition  as 
I  told  Mr.  Prater.  1  told  him,  you  take  care  of 
Harry's  ])aek  waives  and  look  out  for  the  rest 
of  the  creditors  and  1  will  give  you  a  transfer 
of  the  property  and  wall  call  it  quit. 

Q.     What  did  Mr.  Carstens  say  about  it? 

A.  He  said,  ''No,  I  don't  want  anythin<>:  to 
do  with  it;  wt  will  just  take  our  loss  and  you  can 
do  as  you  like.'' 

Q.  What  did  you  tell  him  you  w(U'e  goini; 
to  do  with  the  property  then? 

A.  I  told  him  w^hen  I  w^ent  out  that  I  w^ould 
<>ive  Harry  the  property." 

The  Court  will  note  that  Mr.  (Carstens  in  his  di- 
rect examination  (R.  821)  stated  that  J.  A.  Fa.u'er- 
berg  w^as  willing  to  turn  his  property  over  to  the  lat- 
ter as  Fagerl)(U'g  w^as  having  tronble  with  his  wif(\ 
In  his  cross-examination  above  quoted  (li.  XVA)  he 
states  that  J.  A.  Fagerl)erg  offered  to  turn  the  prop- 
erty over  on  considc^'ation  of  his  giving  something 
to  the  plaintiff  herein,  and  this  last  statenunit  a])so- 
lutely  corresponds  with  the  statement  of  'I.  A.  Fagei- 
berg,  just  abo\'e  (juoted,  of  such  coincrsation,  that  he 
w^as  willing  to  turn  the  projxu'ty  o\-er  to  Carstms  if 
the  hitter  would  take  cai'e  of  the  ])laiutiff"s  wage  ac- 
count and  of  the  othci'  ci-editors,  and  the  answer  he 
([notes  of  'i'homas  Carstens  uudcr  the  circumstances 
has  the  ring  of  truth:  "Xo,  1  dou't  want  anything  to 
d(>  with  it;  we  will  just  take  our  loss  and  you  can  (h^ 
as  you  like.  (  H  171  ).  M  r.  <  'arstcns  on  his  (►wn  testi- 
nion\'  as  well  as  the  testini<»n\    of  d.  A.    b'agei-berg. 
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was  at  that  time  willing'  to  relinquish  all  rights  rathei* 
than  have  to  pay  any  more  money  to  the  plaintiff  or 
any  one  else.  At  that  time  he  impliedly  admitted  the 
validity  of  the  plaintiff's  claim,  thus  proving-  that  he 
had  no  thought  of  claiming  a  partnership  between 
J.  A.  Fagerberg  and  the  plaintiff'.  It  was  cmly  a 
later  date,  and  after  the  tiling  of  the  amended  an- 
swer in  this  case,  that  it  occurred  to  him  to  claim 
that  the  plaintiff*  and  J.  A.  Fagerberg  were  general 
partners,  and  thus  justify  his  lawless  acts  in  attach- 
ing the  property  of  the  plaintiff  under  a  writ  against 
J.  A.  Fagerberg. 

Mr.  Prater  also  testifies  (R.  307)  that  J.  A.  Fa- 
gerberg agreed  to  make  a  deed  and  bill  of  sale  of  all 
the  property  in  Alaska  to  Thomas  (^arstens  to  liqui- 
date some  old  indebtedness,  and  apparently  he  does 
not  remember  that  the  conditions  on  which  the  prop- 
erty was  to  be  given  to  Mr,  Carstens  were  that  Mr. 
Carstens  was  to  ])ay  a  certain  sum  to  the  jjlaintiff'. 
The  sole  purpose,  according  to  this  witness,  and  ac- 
cording, likewise,  to  xMr.  Carstens  on  his  direct  exam- 
ination, of  the  transfer  of  the  pi'opert}^  to  H.  M.  Fa- 
gerberg was  to  defeat  the  creditors  of  J.  A.  P'ager- 
berg.  It  was  oidy  on  cross-examination  that  Mr. 
Carstens  remembered  the  one  condition  with  which 
he  refused  to  comply  was  the  payment  of  a  certain 
sum,  the  amount  of  which  he  also  fails  to  remember, 
to  the  plaintiff.  However,  he  is  quite  sui'e  that  it 
was  not  $4,500.00  (R.  383). 

We  think  there  can  l)e  little  (lou})t  in  any  faij* 
mind  after  reading  this  testimoiiy  that  in  the  sum- 
mer of  1913)  the    Carstens    Packing    (Company    and 
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Thomas  rarstons  wore  wiiliii^'  t<»  jxx-kct  their  losses 
ill  Alaska  rather  than  invest  another  dollar.  That 
they  thcMi  and  at  all  times  knew  J.  A.  Fa^erber^  and 
H.  M.  Fa^"er])eri4'  were  not  partiuM-s,  and  that  the 
])laintift*  could  subject  the  property  of  J.  A.  Fau'ei*- 
berg  to  his  wage  account. 

Before  w(^  pass  from  thc^  question  (d'  the  alle^'ed 
])artnershi')  between  the  plaintiff  and  J.  A.  Fagcr- 
berg'  and  the  knowledge  that  the  Tarstens  peo])le  had 
of  it  we  desire  to  call  the  Court's  attention  to  another 
piece  of  mute  evidence  in  the  case  tending  to  su])port 
the  first  amended  answer  of  the  defendants,  whercMii 
tli(\\'  allege  that  at  the  time  of  the  attachment  of  the 
])ro|)ei*ty  and  at  tlie  time  of  the  ])ringing  of  the  suit 
against  J.  A.  P^agerberg  in  1914,  they  had  no  kiiowl- 
e'^ge  that  the  brothers  were  partners,  and  that  is  the 
])rv)')f  of  claim  liled  in  the  bankruptcy  court  in  the 
bankru|)tcv  of  J.  A.  Fagerberg  (R.  245).  It  will  be 
noted  that  in  the  wh;)l(^  claim  Www  i^  no  mention  of 
a  ])artiierslii])  oi*  of  any  ])artiiershi])  liability.  The 
claim  is  made  against  d.  A.  Fagerberg  alone.  This 
was  sworn  to  by  Thomas  Tarstens  on  the  7th  day  of 
October,  1914,  a  dat(»  some  coiisidcM'able  time  aftei* 
tlu^  tinu^  of  th(^  attachment.  Counsel  for  tlu^  (Kd'en- 
daiits  say  that  since  both  the  Fagerbergs  owed  the 
sum  therein  named,  theret'oi'c  each  owed  it,  and  it 
was  no  admission  couceruing  the  i>artnershi{)  to  tile 
a  (daim  in  bankruptcy  against  J.  A.  Fagerberg  alone. 
It  seems  strange  that  Cai'steiis  should  allege  in  this 
(daim,  ir  he  at  all  times  thought  the  bi'others  were 
pai'tuers,  that  the  chiim  was  Tor    goods,    wares    and 
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merchandise  converted  by  the  bankrupt  J.  A.  Fager- 
berg  to  his  own  use,  and  make  no  mention  of  the  al- 
leged partnership.  This  is  in  line  with  his  practice 
of  charging"  everything  on  his  books  to  J.  A.  Fager- 

berg,  looking  to  J.  A,  Fagerberg  alone  for  payment 
(R.  830),  bringing  suit  and  recovering  judgment 
against  J.  A.  Fagerberg  alone  in  Seattle,  bringing 
suit  against  the  same  individual  in  Alaska,  and  not 
against  any  alleged  partnership,  and  his  testimony 
that  the  reason  J.  A.  Fagerberg  would  not  make  the 
transfer  of  the  property  to  him  was  because  he  would 
not  put  up  money  to  pay  the  plaintiff  his  account.  So 
much  for  the  partnership,  and  the  knowledge  that  the 
Carstens  Packing  Company  had  of  it.  We  think  it 
quite  clear  from  the  testimony  of  the  plaintiff  and 
J.  A.  Fagerberg,  from  the  documentary  evidence  in 
the  case  and  from  the  pleadings  and  from  the  admis- 
sion of  Thomas  Carstens  himself,  not  only  that  the 
plaintiff  and  his  brother  were  not  partners,  but  that 
Carstens  Packing  Company  and  Thomas  Carstens  at 
all  times  knew  that  they  were  not  partners,  and 
therefore  that  no  estoppel  is  raised  against  plaintiff* 
under  the  doctrine  of  Thompson  cs.  First  National 
Bank  of  Toledo,  supra,  to  deny  the  partnership. 

There  is  a  passage  in  the  testimony  of  Thomas 
Carstens  which  somewhat  strains  the  credulity  of 
counsel  for  the  plaintiff'  to  believe.  Mr.  Carstens 
testifies  that  shortly  before  J.  A.  Fagerberg  left  for 
Alaska  in  the  spring  of  1914,  he  positively  refused  to 
let  Fagerberg  have  any  credit  of  any  kind  except 
about  $200.00  worth  of  meats,  but  that  afterwards 
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Fagerberg'  drew  upon  him  for  $1500.00,  which  hv 
paid,  and  that  he  later  advanced  about  $2800.00 
worth  of  supplies  of  various  kinds,  a  total  of  about 
$4300.00  (R.  827-328).  It  seems  to  us  nuich  more 
likely  that  the  story  of  J.  A.  Fagerberg  is  true,  that 
he  went  to  Alaska  in  the  spring  of  1914  with  a  gen- 
(M*al  understanding  with  Carstens  that  he  was  to  ob- 
tain the  property  in  question  from  the  plaintiff,  and 
that  Carstens  would  stand  behind  him  in  his  venture, 
in  order  to  reap  the  profit  then  obtainable  in  the 
roadhouse  and  merchandise  and  general  freighting 
business  on  account  of  the  reported  Shushanna 
strike  (R.  172-3-4). 

^'Q.  Did  you  shortly  after  that  have  any 
other  or  further  conversation  with  Tom  Cars- 
tens,  the  President  of  the  Carstens  Packing- 
Company  ? 

A.     Yes,  sir;  1  did. 

Q.     AVhen^ 

A.  I  was  awav  out  of  the  citv,  and  thev 
started  to  hunt  me  u])  and  then  they  sent  for  me 
and  1  came  back  from  Everett  and  Prater  and 
myself  and  Custer  went  to  Tacoma  and  we  had 
a  conversati(m  then  and  they  wanted  me  to  go 
back  to  Alaska  on  account  of  the  Shushanna 
strike. 

Q.  Whom  did  you  have  the  conversati'tn 
with  when  you  went  to  Tacoma  f 

A.     Mr.  Carstens. 

Q.     Was  Mr.  Prater  presents 

A.     Yes,  sir. 

(^).  Did  Mr.  (Carstens  state  to  vtsu  at  tliat 
time  why  he  sent  foi*  y()U  ! 

A.  Yes,  he  stated  the  Shusliauna  strike  is 
now  on  and  it  h)oks  as  it  we  wouhl  l)e  able  t<>  da 
something  with  tliat,  and  I  want  you  to  go  up 
there  aii(l  get  the  property  l)a('k  from  I  !;nT\- and 
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see  if  you  (*aii  do  something-  with  it  and  get  our 
money  back  out  of  it. 

Q.  Did  he  state  why  he  thought  there  was 
a  chance  to  get  the  money  (159-142)  ? 

A.  Because  of  the  Shushanna  stampede — 
he  was  very  nuich  excited  about  it  that  time. 

Q.  When  did  the  news  reach  Seattle  about 
the  Shushanna  strike? 

A.  Along  about  the  2()th  of  Julv,  I  judge, 
1913. 

Q.  Just  describe  to  the  jury  the  location  of 
the  Shushanna  miniug  district,  with  reference  to 
the  Blackburn  roadhouse — what  advantages 
there  are  to  the  roadhouse? 

A.  The  Blackburn  roadhouse  is  situated  at 
the  end  of  the  Copper  River  and  Northwestern 
Railroad.  It  is  a  distributing  point  for  the  head 
of  the  White,  Chitina,  Nizina,  and  all  the  tribu- 
tary country ;  it  is  the  natural  gateway,  the  sani(^ 
as  Valdez  is  to  the  Copper  River  coinitry:  and 
that  was  my  argument  wdth  the  company  in  ])ut- 
ting  iu  the  Blackburn  place. 

().  Then,  as  I  understand  you,  peoT)le -go- 
ing t(»  the  Shushamia,  get  off  the  C()^)])er  River 
Railroad  at  Blackburn  or  McCarthy? 

A.     Yes,  sir. 

O.  And  it  is  a  case  of  nnishing  from  there 
into  the  Shushanna? 

A.     Yes,  sir. 

Q.  Now,  what  kind  of  a  proposition,  if  any, 
did  Mr.  Thomas  Carstens  make  to  you  in  that 
conversaticm  early  in  August,  1913,  in  which  he 
wanted  you  to  come  back  up  here  and  get  Harry 
Fagerberg  to  transfer  the  property  })ack  to  you 
or  to  him? 

A.  "Well,''  he  says,  "You  go  u})  there  and 
get  the  property  })ack  and  I  will  give  you  any- 
thing you  want."  He  went  so  far  as  to  ])ay  my 
transportation, — "and  I  will  take  cai'e  of  all 
yoiii'  back  alimony,"  etc.,  if  I  would  go  and 
straighten  it  out;  he  says,  "You  are  the  ouly  ou(» 
who  cau  straiii"hten  it  out.'* 
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Q.  Was  aiiythiii<4-  said  in  that  conversation 
about  H.  M.  Fag(M'l)(M-<;'s  baok  wa.i^c^s,  or  what 
intei-est  ho  should  have  (160-143)  ?  ' 

A.  Well,  there  was  nothing-  definite  said 
at  that  very  time  except  do  the  best  you  can — he 
always  did — and  T  demanded  a  lettcM*  from  him 
giving  me  instructions  what  to  do.'' 

Now,  on  the  question  of  veracity  it  seems  to  us 
that  the  |)i*e])onderence  of  the  mute  testimony  in  tin' 
case  is  in  the  favor  of  the  plaintiff,  and  it  seems  nioi-c 
likely  that  the  allegation  of  the  first  amended  answei- 
of  the  defendants  is  true, — that  is,  that  the  ( -arstens 
Packing  Company  and  its  officers  did  not  know  at  the 
time  of  the  bringing  of  the  suit  against  J.  A.  P'ager- 
berg  that  he  and  the  plaintiff  had  ever  been  held  out 
in  any  manner  as  partners,  but  that  afterwards  learn- 
ing of  it  they  deemed  it  an  unparalleled  opportunity 
to  take  advantage  of  the  ignorance  of  ])laintilf  and  to 
take  all  of  the  ]n*o])erty  for  which  he  had  la])ored  so 
many  years.  Truly,  some  people  can  bear  with  e(pia- 
nimity  the  misfortunes  of  their  friends. 

And  right  here  it  may  be  well  to  advcM't  for  a  mo- 
ment to  the  general  business  relations  of  the  ( 'arstcns 
outfit  and  the  plaintiff  and  fJ.  A.  Fagerbei'g.  it  ap- 
peal's in  the  record  that  an  imcntory  was  taken  in 
1907  of  the  stock  of  mei'chandise  belonging  to  the  Old 
Nizina  Trading  Company,  oi'  to  Thomas  Carstens. 
and  that  the  same  im'entoi'ied,  at  the  prices  then 
charged,  about  ^+30,000.00  {U.  VM),  and  a  pai't  of  the 
cross-examination  of  both  the  }>laintiff  and  J.  A  Vi\- 
gerberg  was  taken  up  with  the  (]uesti<>n  of 
what  disposition  was  made  oi'  this  eimsiderahlc 
amount  of  property.     IhiI  the  plaint  iff  test  ilied  that 
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these  prices  were  reduced  all  through  about  33  1-3 
l)er  cent  (R.  142).  This  would  leave  about  $20,000.00. 
About  $10,000.00  worth  of  merchandise  was  actually 
sold  between  1907  and  1910,  but  of  this  $10,000.00  a 
good  part  consisted  of  new  goods  which  were  taken 
in  by  J.  A.  Fagerberg  during  these  years,  as  he  put 
in  the  store  between  1907  and  1910  about  $6,600  00 
worth  of  merchandise  (R.  159-160).  A  large  part  of 
the  merchandise  was  thrown  away,  having  become 
unsalable  with  age,  particularly  the  groceries  and 
meats  (R.  142-143),  and  the  remainder  was  still  there 
at  the  time  of  the  trial  of  the  cause,  except  for  quite 
a  large  amount  which  was  given  out  on  grubstakes 
under  the  directions  and  with  the  approval  of  Mr. 
Carstens  (R.  162).  We  think  that  this  testimony 
shows  that  this  property  was  fairly  used  by  J.  A  Fa- 
gerberg for  the  purposes  and  disposed  in  the  manner 
testified  to,  and  that  the  Carstens  Packing  Company 
were  like  so  many  others  in  Alaska,  taking  great 
chances  of  loss  in  the  hope  of  great  profits,  and  reap- 
ed a  loss  only  on  account  of  conditions  over  which  no 
human  being  had  control. 

Defendants  also  express  suprise  that  all  this  val- 
uable property  was  to  be  sold  for  $7,000.00  by  the 
plaintiff,  a  sum  less  than  the  rentals  for  a  year,  as- 
suming that  it  could  be  leased  for  an  entire  year  at 
the  prices  named  in  the  lease  of  March  23,  1914.  In 
the  first  place,  we  deem  that  the  court  will  take  judi- 
cial notice  that  property  values  in  Alaska,  except  in 
a  very  few  places,  are  much  more  highly  speculative 
than  in  the  United  States  proper.    The  plaintiff  also 
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property  (R.  145). 

''Q.  At  the  time  you  made  this  lease  to  him 
as  you  have  testified,  you  expected  that  it  would 
last  only  a  short  time'^ 

A.  I  didn't  expect  it  would  last  ovei*  two 
months  at  the  very  most. 

Q.  Why  was  it  that  this  property  that  was 
worth  about  $1  (),()()( ).()(),  whv  w^ere  vou  willing'  to 
sell  for  $7,()()().()0^? 

A.  T  was  willing  because  I  wanted  to  ^o 
outside.  I  had  a  proposition  from  my  father.  He 
has  considerable  real  estate  aroinid  Seattle,  and 
he  said  if  I  could  i>et  a  little  cash  nion(\v  and 
come  out  there,  he  would  back  mc^  outside,  and 
I  wanted  to  get  out  and  h^t  Al  and  Carstens  con- 
duct it  themselves  (R.  145). 

^         -:(•         -sf         -sf         -K-         -x- 

Q.  What  I  am  getting  at  is —  you  owned 
this  roadhouse  and  everything  in  it  was  a  very 
profitable  business,  and  you  owned  the  horses, 
and  vou  llgured  out  vou  could  make  good  moiiev 
— a  good  many  hundred  dollars  per  month  from 
them — and  yet  you  leased  everything  to  Al  Pa- 
ge r])ei'g  and  turned  in  and  woi'ked  for  him  f(H' 
$100. 00  p(M*  month  acordiug  to  this  agrcc^niciit  .'' 

A.     Yes,  sir. 

Q.     Was  that  getting  out  of  the  country  .^ 

A.     Xo,  sir. 

il     Why  did  you  do  that^? 

A.  In  the  first  ])lac(^  that  was  only  sup- 
posed to  run  for  about  a  month  Ix'forc  the  incor- 
])oration  was  to  ))e  jxTfcH-ted,  and  that  was  to  Ix* 
turned  over  to  them;  that  was  not  to  be  i-un  i'nv 
any  length  of  time;  that  was  the  understanding 
when  I  turned  that  o\'er  to  him  and  they  were  to 
go  ahead  «*nii  cnri'v  this  thing,  in  fnct,  niv 
bi*()ther  telegraphed  for  a  iiian  to  (^arstens  and 
they  ((S(S-71  )  sent  him  u|),  but  they  didn't  send 
the  man  he  wanted  :  he  w;is  to  u'et  ont  nn  1  pci-Vcct 
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the  organization  before  I  tnrned  it  over  to  him; 
I  was  to  tnrn  it  over  to  him  after  the  incorpora- 
tion" (R.  93-94). 

Remembering  then  the  specnlative  vahie  of  the 
property,  it  is  not  so  strange  that  the  plaintiff  wonld 
rather  feel  $7,()()().000  in  real  money  in  his  hands  than 
keep  the  proj^erty  with  all  the  labor  entailed  in  mak- 
ing it  a  ])aying  proposition.  Most  people  do  not  care 
to  live  in  Alaska  all  their  lives,  even  thongh  the  living 
here  may  be  made  profitable  by  means  of  hard  labor. 

In  all  the  varions  ramifications  of  the  biisiness 
of  J.  A.  Fagerberg,  Carstens  Packing  Company, 
Thomas  Carstens,  and  snch  connection  as  the  plain- 
tiff had  with  them,  it  is  to  be  borne  in  mind  that  the 
plaintiff  and  J.  A.  Fagerberg  are  brothei's,  and  thei'e- 
fore  that  the  degree  of  trnst  im})osed  by  the  plaintift* 
in  his  older  brother  is  not  so  surprising  in  view  of 
such  relationshi]).  A  confidence  which  might  be  sus- 
picious if  testified  to  as  existing  between  others,  is  the 
natural  and  ordinaiy  thing  between  men  l)()und  by 
such  ties  of  close  relationship.  Note  tlie  following 
testimony  of  the  plaintiff  (R.  139). 

Q.  Do  you  wish  to  be  understood  as  saying, 
when  you  had  at  least  (128-111)  that  amount  due 
you  as  wages,  you  turned  it  over  to  Al  who  had 
never  paid  you  anything  but  your  board,  and 
went  to  work  for  him  in  the  logging  camp  and 
building  a  roadhouse,  still  went  to  work  for  him 
and  gave  him  back  the  $3,800.00"^ 

A.  I  looked  at  it  in  this  light :  he  came  at  it 
in  this  way  and  perhaps  you  can  understand 
tilings.  He  says, '  *  I  put  you  in  here, ' '  at  the  time 
we  had  a  kind  of  a  rumpus — ''You  w(U*e  broke," 
he  says,  *^and  1  put  you  in  here  and  ga\'e  you  a 
chance  to  make  this  money,  and  now"  he  says. 
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*Svhoii  you  have  niadc^  this  nioiiov  and  there  is  a 
ehaiiee  to  make  money — this  has  ])(h'1i  a  losing- 
proposition/'  he  says  to  me — '^yon  draw  out, 
take  your  money,"  he  says,  **and  leave  me  in  the 
hireh  with  Carstens  and  the  whole  tiling"  on  my 
hands — you  take  your  mcmey  and  uo  oft*/'  When 
a  man  eomes  at  vou  that  wav,  what  are  vou  ,i;"oini>- 
to  do?" 

This  passag'e  is  not  only  illuminating-,  l)ut  we 
submit  that  it  bears  the  stamp  of  truth  on  its  face.  It 
is  entirely  characteristic  of  that  class  of  men,  so  plen- 
tiful in  the  North,  wdiere  generosity  outruns  their 
reason  and  whose  chief  characteristic  is  a  fervent  and 
TUifounded  expectation  of  sudden  and  great  riehes. 

Also  note  the  following  from  the  testimony  of  J. 
A.  Fagerberg  (R.  194). 

^'Q.  Did  you  concede  at  that  time  that  the 
$3,800  was  due'him? 

A.  Yes,  sir ;  I  conceded  that  the  $3,800  was 
due  him;  I  concluded  the  $3,800  was  due  tlu^  boy 
and  I  think  a  little  more. 

Q.  How  did  you  ])ersuade  hiui  to  give  it  up 
to  you  f 

A.  I  said  to  him.  "I  put  you  in  luu'e  and  I 
am  u])  against  it  on  the  proposition,"  1)ut  1  told 
him  the  advantages  of  the  thing,  and  the  p(unts 
of  the  argument,  and  1  said,  "the  ])ro])erty  is 
worth  it;  any  time  1  fall  down  you  have  the  house 
he]'(\  when  1  put  in  the  house — you  can't  lose  any 
way,  rvvu  if  the  Carstens  Packing  Company 
give  vou  the  dii't\'  end  of  it." 

Moi'eover,  it  is  oidy  i*eas(niablc  to  assume  that 
the  ])laiiitiff  may  well  have  bcliex-ed  he  was  safe  so 
long  as  the  pi'opcrty  was  in  existence  and  cli»<e  at 
hand  so  that  it  could  by  pr(»|)er  legal  i)rncee  liiig^  iit 
any  time  he  sul)jected  to  his  claim  {'i)V  wages. 
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Counsel  for  the  defendants  observe  in  their 
brief  that  it  is  strange  that  the  plaintiff  was  willing 
to  work  for  the  Carstens  Packing  Company  for  so 
long  a  time  since,  as  plaintiff  alleges,  the  name  of 
that  Company  in  Alaska  was  not  good.  We  ^'all  '  iie 
Court's  attention  to  the  testing /ny  of  Mr.  Prater,  the 
Secretary  and  Ti-easurc-r  of  I  he  (^'mpany,  who  ad- 
mits (R.  286-287)  that  tht^  Chititu  ])ropeiiy  was  giv- 
ed  to  J.  A.  Fagerberg,  ^Must  for  the  purpose  of  him 
^^)perating  the  store,  and  so  as  to  change  the  name  of 
"the  store  in  the  eyes  of  the  public."  It  is  strange 
that  they  themselves  wanted  the  name  of  the  business 
changed. 

Counsel  for  the  defendants  further  advert  at 
some  length  on  the  lease  to  J.  A.  Fager- 
berg from  H.  M.  Fagerberg  in  the  month  of  Mar«h, 
1914  (R.  40-41-42),  as  to  the  fact  that  the  ])ivpe!'ty, 
at  the  rate  mentioned  in  the  lease  would  ha^e  brought 
in  $9,900  per  year.  In  the  first  place  we  call  the 
Court's  attention  to  the  fact  that  of  that  sum  ^^fJOO.oO 
per  month,  or  $7,200.00  per  year  was  for  the  t(  ii  head 
of  horses,  w^hich  left  $2,700.00  per  year  for  all  the 
other  property,  not  much  more  than  the  <Aun  for 
which  the  property  was  leased  to  Breedman  (T*.  '-W) 
and  it  will  be  noted  that  the  Chititu  store  was  not  in- 
cluded in  the  lease  to  Breedman.  It  will  be  observ^cd 
that  this  lease  was  by  its  terms  to  run  for  six  moutjis. 

Both  J.  A.  Fagerberg  and  the  plaintiff  testified 
that  the  best  business  was  in  the  late  summer  and 
fall.  Counsel's  argument,  though  extremely  plausible 
on  its  face,  will  not,  under  the  facts,  bear  a  searching 
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analysis.  Assiiiiiiii*'-,  as  is  stated  on  ])ai;-e  24  of  tlic 
brief  of  connsel  foi*  the  defendants,  that  there  was  ari 
agreement  to  lease  property  which  plaintiff  elainied 
to  })e  worth  $1(),0()().()0  for  $9,900.00  pcM-  year,  pro- 
vided the  lease  at  the  fii>'ures  named  in  the  leasc^  (R. 
40-41-42)  eonld  have  ])een  o})tained  for  the  whole 
year,  we  mnst  remember  that  the  plaintiff'  valned  the 
horses  taken  in  the  attachment,  five  (;f  them  at  $200 
])er  head  (R.  49).  Assnming  that  the  priee  mention- 
ed represented  the  valne  of  the  remainder  of  those 
ten  horses  leased  to  J.  A.  Fagerberg,  then  the  value 
of  those  ten  horses  would  have  been  $2,000.00.  For 
the  nse  of  these  horses  plaintiff  was  to  receive  $2.00 
pel*  day  per  head,  or  $600.00  per  month,  and  for  the 
six  months  that  these  horses  were  leased  to  J.  A.  Fa- 
.<>"erber2,',  at  the  rate  menticmed,  they  would  brin^*  in 
$8,600.00,  somethini;'  more  than  their  valu(\  but  not 
at  all  strange  in  view  of  the  ccmditions,  wh(^n,  in  the 
midst  of  a  stampede  to  new  gold  diggings,  horses 
might  be  worth  any  price,  and  the  $2.00  ])rv  day 
charged  by  the  plaintiff  was  never  even  questioned  as 
reasonable.  We  believe  that  th(^  (^ourt  will  take,  in 
a  manner,  judicial  notice^  that  the  conditions  in  Alas- 
ka are  diffcu'ent  than  in  well-s(^ttl(Ml  and  old  conuuu- 
uities,  where  [)rop(M'ty  values  are  tii'uier,  and  thei'e 
is  l(\^s  wild  s]:)eculation.  Moreovcu*,  as  sustaiuiusi- 
the  I'easonableuess  of  the  vvut  xalue  of  IbU'scs  at 
$2.00  per  day  the  plaintiff  testilies  that  ou  a  prcx  i(»us 
occasion  (R.  r2:)-124)  he  was  obliged  to  pav  $:>.0() 
\)vr  da\'  ])er  hoi-se  for  nine  horses  l'(U'  au  eutirc  suni- 
]iier  an<l  until  late  iii  the  fall.     IT  this  Naluc  was  n(»t 
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reasonable,  it  seems  to  tis  that  it  devolved  on  the  de- 
fendants to  show  its  uin-easonableness  by  the  testi- 
mony of  others  under  no  suspicion  of  bias,  but  this 
they  never  even  attempted. 

Now,  as  to  the  other  property :  Beduetins^  from 
the  total  vabie  of  $10,000.00  the  sinn  of  $2,000.00,  the 
value  of  the  horses,  and  we  have  $8,000.00  remain- 
ins;,  and  on  this  $8,000.00  worth  of  property  the 
nlaintiff  was,  under  the  terms  of  his  as^reement  with 
J.  A.  Fagerber^,  to  receive  $225.00  ner  month,  or 
$2,700.00  ]^eT  year,  surely  not  an  abnormally  large  in- 
come for  property  valued  at  $8,000.00,  in  view  of  the 
c^'uditions  prevalent  in  Alaska,  and  exactly  the  same 
rc^ntal  received  for  the  same  pronertv  unHer  the  lease 
to  Breedman,  as  the  Chititu  store  was  not  included 
in.  that  lease.  To  show  the  speculative^  uatui*e 
of  the  value  of  the  pi'operty  we  mav  cit(^  the 
testimony  of  the  plaintiff  (R.  180)  that  Breedman's 
])a]'tner,  Church,  stated  that  he  had  (^leaned  up 
$10,000.00  oi!  the  property  during  the  tinn^  it  was 
leased  to  Breedman  between  November,  1912,  and 
March,  1914.  And  it  appears  by  the  record  that  the 
plaintiff,  like  most  other  men  owning-  property  of 
like  nature,  was  always  ready  to  discount  the  value 
considerably  to  get  some  real  memey.  For  instance, 
in  making  up  the  valuations,  a  price  was  })ut  upon  the 
('hititu  store  of  $2,000.00,  which  the  plaintiff  in  the 
summ.er  of  1914  offered  to  s(41  to  Carstens  for  $500.00 
(R.  146),  stating  that  he  could  use  that  sum  to  bettei- 
advantage.  Moreover,  the  plaintiff  in  making  a 
])i-o|)ositiou  to  sell  the  propert}'  to  his  brother  for 
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$7,()()().()(),  was  niidoiibtcdly  iiifluciiccd  ])y  tlio  tios  of 
I'olationship. 

Let  us  eoiisidcr  the  iiiaiiiici*  in  which  the  attach- 
ment of  the  property  in  question  was  actually  nia(h'. 
The  plaintiff  testifies  to  the  manner  thereof  on  pa^es 
45,  46  and  47  of  the  record,  and  we  have  (( noted  it  on 
pp.  3  and  4  of  this  brief.  This  show^s  clearly  that  at  tlie 
time  of  the  attachment  the  plaintiff  was  in  actual  pos- 
session of  the  property  claiming  the  same  as  his  own. 
and  that  he  was  forcibly  removed  from  the  road- 
house  and  all  of  the  property  was  tak(»n  from  him  by 
actual  force.  The  marshal,  the  defendant  Millsaj). 
went  into  the  possession  of  all  the  property  and  ex- 
cluded the  plaintiff  therefrom.  We  d(\sire  in  con- 
nection with  this  undispTited  fact  to  call  the  Coni't's 
attention  to  the  construction  put  upon  our  statute 
on  attachment  by  thc^  Supreme  Court  in  the  case 
Marks  r.s.  Sltonp,  181  U.  S.  5(32,  45  I..  Kd.  1002. 

That  was  likewise  a  suit  for  damages  on  account 
of  a  wrongful  attachment,  the  goods  being  at  the  time 
of  the  attachment  in  the  possessiim  of  a  person  claim- 
ing them  as  his  own,  and  who  was  not  the  defendant 
named  in  the  writ  of  attachment.  In  that  case  as  in 
this  the  marshal,  Shoup,  forcibly  ejected  such  al- 
leged owner  from  the  building  and  took  possession  of 
all  the  pi'o|)erty,  and  when  snit  was  bi'ought  against 
iiim,  alleged  that  the  goods  wei*e  in  reality  t\w  prop- 
erty of  tile  defendant  nanic<l  in  the  writ,  and  that  the 
tianst'er  to  the  claimant  at  the  date  of  attachment 
was  in  fraud  oi'  creditors.  The  Suj>rcinc  Court  held 
this  t(»  be  no  defense,  statini^  that   under  the  attach- 
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now  in  force),  if  property  is  in  the  possession  of  a 
third  person  who  claims  it  as  his  own,  the  only  legal 
method  of  attaching  it  is  by  serving  on  such  alleged 
owner  a  writ  of  garnishment,  and  that  if  the  marshal 
takes  forcible  possession  of  the  property  he  is  a  tres- 
passer. In  other  words,  the  marshal  has  no  right  to 
determine  for  himself  who  is  the  lawful  owner  of  the 
property,  but  under  the  garnishment  proceedings  the 
claimant  has  a  chance  to  appear  in  court  and  estab- 
lish his  title. 

Now,  we  cite  this  for  two  reasons :  First,  to  show 
to  the  (^ourt  that  the  actions  of  the  defendants  in  this 
case  were  absolutely  contrary  to  the  law,  and  any 
plea  of  partnership,  or  alleged  partnership,  was  no 
defense  in  anv  event  to  our  cause  of  action.  Second, 
to  call  the  court's  attention  again  to  the  fact  that  the 
question  of  partnership  has  been  decided  by  the  jury 
in  explicit  terms.  The  Court  will  note  that  at  the 
close  of  the  trial  the  plaintiif  moved  for  a  directed 
verdict  in  his  favor  (R.  892)  on  the  ground  just  men- 
tioned— that  the  claim  by  the  defendant  that  the 
plaintiff  and  J.  A.  Fagerberg  were  partners  and  that 
the  property  attached  was  partnership  property  -did 
not  constitute  any  defense,  basing  his  motion  on  the 
case  of  Markn  rs.  Shoup,  supra.  The  record  shows 
that  after  argument  the  motion  was  overruled.  In 
this  respect  the  transcript  is  incorrect,  as  counsel  for 
the  plaintiff  who  tried  the  case  remember  very  clearly 
that  they  withdrew  the  motion  in  order  to  have  the 
question  of  partnership,  as  well  as  all  the  other  ques- 
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for  that  reason  ag'reed  in  submitting'  to  the  jnry,  un- 
der stipulation  with  the  defendants,  a  request  for  spe- 
cial finding's  on  the  question  of  partnershi]).  The  jury 
found  as  shown  by  the  following'  (R.  418)  : 

I. 

^'Was  H.  M.  Fagerberg  on  the  (ith  day  of 
August,  1914,  the  sole  and  lawful  owner  of  the 
property  described  in  th(^  amended  complaint, 
that  is,  the  Blackburn  roadhouse,  furniture  and 
equipment,  the  barns  and  outbuildings,  and  the 
horses,  harnesses,  sleds,  etc.,  as  set  forth  in 
Plaintiff's  Exhibit  ''A,''  attached  to  the  amend- 
ed complaint? 

He  wan. 

II. 

Was  there  a  partnership  existing  l)etw(H^n 
H.  M,  Fagerberg  and  J.  A.  P^agerberg  at  any 
time  previous  to  the  6th  day  of  August,  1914"? 

There  wan  not. 

III. 

Should  yon  find  that  there  was  such  a  part- 
nership state  when  it  began  and  when  it  termi- 
nated (870). 

Dated  at  Valdez,  Alaska,  this   18th   day   of 

May,  1915. 

(Ikohcji:  Lacv, 

ForCNHtH 

We  believe  that  the  counsel  Tor  the  dercuihuits 
will  admit  that  w(^  withdrew  the  motion  for  a  directed 
verdict  and  that  it  was  not  ovcr-iiiled  as  stated  in  the 
record.  It  tiiey  will  not,  of  course,  the  record  must 
stand  as  it  is  and  l)e  taken  i'ov  true,  but  in  that  e\-ent 
we  sul)niit   that,  undei*  the    decision    of    Mdr/^s    rs. 


40 

Slump,  the  ruling-  of  the  Court  in  this  respect 
C()iistitut(^d  reversible  error.  At  all  events  it  is  a 
eommeiitarv  on  the  general  lawlessness  of  the  Cars- 
tens  Packing'  Company,  for  the  Court  will  remember 
that  according  to  the  testimony  of  J.  H.  D.  Bouse, 
the  chief  Deputy  Marshal  (R.  241-242)  his  office  re- 
ceived instruction  from  the  attorneys  for  Carstens 
Packing  (^)ni])any  either  to  make  the  attachment, 
or  to  hold  the  property  if  it  had  already  been  attach- 
ed, regardless  of  the  claims  of  the  plaintiff. 

There  remains  now,  of  the  questions  seriously 
argued  by  the  defendants,  only  the  matter  of  dam- 
ages on  account  of  the  attachment,  the  counsel  for 
the  defendants  claiming  that  they  should  not  stand 
as  having  been  based  on  testimony  of  speculative 
profits.  We  have  noted  the  contention  of  counsel  on 
Pag(^  34  of  their  brief,  where  they  state  that,  as  as- 
sei'tc^d  at  the  trial  of  the  case,  the  plaintiff  is  (entitled 
to  no  damag(^s  because  had  the  attachment  not  been 
made  he  would  have  gone  on  working  for  $!()( ).()()  per 
month, — for  how  long  a  time  counsel  does  not  state, — 
and  that,  therefore,  the  only  thing  the  plaintiff  lost 
by  the  attachment  was  the  chance  of  working  for 
$1()().()0  per  mcmth.  In  view  of  the  undisputed  facts, 
this  is  manifestly  absurd.  On  the  2nd,  8rd  and  4th 
days  of  August,  1914,  the  Marshal  attached  a  large 
quantity  of  property  belonging  to  J.  A.  Pagerberg 
of  the  value  of  $5,80().()()  (R.  182-184)  and  to  which 
the  plaintiff*  made  no  sort  of  claim. 

After  this  first  attachment  of  property  that  was 
undisDutablv  J.   A.    Fagerberg\s,    that    individual 
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turned  over  and  delivered  to  the  plaintilT  all  of  the 
property  which  he  theretofore  had  been  lioldinL;'  un- 
der the  lease  of  March  24  (R.  40-41-42),  and  the 
plaintiff  held  it  until  August  6,  1914,  when  it  was  for- 
cibly taken  away  from  him  by  the  United  States 
Marshal  under  the  writ  of  attachment  a.gainst  J.  A. 
Fagerberg.  Now,  we  ai*e  not  suing  on  account  of  tlic 
first  attachment  of  J.  A.  Fagerberg 's  })roperty,  and 
have  never  laid  claim  to  it.  The  only  attachment  of 
which  we  complain  is  the  attachment  of  August  (i. 
when  all  of  the  property  claimed  by  th(^  ])laintiff  was 
levied  upcm.  Therefore,  before  the  datc^  of  the  at- 
tachment of  which  we  complain  the  plaintiff  was  in 
undisputed  possession  of  the  property  for  which  we 
sue,  and  was  running  the  business  as  his  <»wn,  and 
there  is  nothing  in  the  record  to  show  that,  had  it  not 
been  for  the  attachment  of  August  (i,  he  would  n(»t 
have  continued  to  hold  and  use  it  himself  and  make 
such  profits,  or  incur  such  losses,  as  might  accrue 
therefrom,  and  if  he  could  prove  any  profits  ])re^'ent- 
ed  he  was  certainly  entitled  to  damages  in  that 
amount. 

As  to  the  amount  of  damages  to  which  the  plain- 
tiff was  entitled,  it  will  be  noted  that  the  jury  brought 
in  a  V(»rdict  for  $4725.00,  which  was  I'cduccd  by  the 
(;ourt  to  $3000.00,  on  the  motion  foi-  a  new  trial,  and 
the  plaintiff  consented  in  open  coui't  to  such  reduc- 
tion. The  oi'dei-  (►f  the  (  \n\v\  in  this  I'espect  is  as  fol- 
lows (H.  417-418): 

''The  motion  of  defendants  f(»r  a  new  ti'ial 
in  tile  above-entitled  cause  came  on  regularly  for 
hearing  this  lf)th  dax  of  May,  1!)1'),  tlic  i»laintitr 
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being'  represented  by  his  attorneys,  Uonohoe  & 
Diniond,  and  the  defendants  hy  their  attorneys, 
Lyons  &  Ritchie,  and  the  Conrt  having  heard  the 
said  motion,  and  the  argnments  of  connsel  for 
the  respective  parties,  and  being  fnlly  advised 
in  the  premises,  ainionnced  that  in  the 
opinion  of  the  Conrt,  the  damages  fixed  by  the 
jury  in  the  verdict  of  fonr  thonsand  seven  hun- 
dred and  twenty-five  dollars  for  the  wrongful 
taking  and  detention  of  the  property  described 
in  plaintiff's  amended  complaint  were  excessive, 
and  that  in  the  opinion  of  the  Court  the  sum  of 
three  thousand  dollars  would  be  just  and  equit- 
able as  such  damages,  whereupon,  plaintiff  an- 
nounced in  open  court  that  he  was  willing  to  ac- 
cept said  sum  of  three  thousand  dollars  as  such 
damages. 

Now,  Therefore,  It  Is  Ordered,  That  said 
motion  for  a  new  trial  be  and  the  same  is  hereby 
denied ;  and  it  is  further  ordered  that  the  verdict 
of  the  jury  as  to  damages  for  the  wrongful  tak- 
ing and  detention  of  the  property  described  in 
the  amended  complaint  in  this  action,  be  and  the 
same  is  hereby  modilied  by  reducing  the  amount 
thereof  from  four  thousand  seven  hundred  twen- 
ty-five dollars  to  the  sum  of  three  thousand  dol- 
lars, and  that  judgment  be  entered  for  plaintiff 
and  against  defendants  and  each  of  them  accord- 
ingly. To  which  order  of  the  Court  the  defen- 
dants then  and  there  excepted  (375). 

Done  in  open  court  at  Valdc^z,  Alaska,  this 
19th  day  of  May,  1915. 

"Fki:j)  M.  Brown,  Judge/' 

So  then  we  must  considei*  not  whether  the  verdict 
of  the  jury  as  entered  for  $4,725.{)(),  but  whether  the 
judgment  of  the  Court  for  $3,{)0().0(),  as  such  damages, 
was  justified  by  the  evidence  and  if  it  be  found  that 
the  judgment  of  $3,()()().00  is  sustained  l)y  the  evidence^ 
then  this  Court  would  not  be  justified  in  reversing  the 
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judgiiieiit.  ('V{Mi  if  tcstiiiioiiy  was  iiinM-oporIx'  admit- 
ted as  to  daniai;es  which  ah)iie  would  su])|)<)i*t  the  vvv- 
dict  of  the  jiu'v  in  the  laru(M*  sum.  And  we  insist  that 
there  is  ])lenty  of  material,  competent  and  projx'r  evi- 
dence in  the  record  to  justify  that  judgment. 

In  the  first  place,  it  is  clearly  establishes!  that  the 
Blackburn  ])r()perty,  exclusive  of  the  horses,  sleds 
and  harness  and  certain  other  personal  equi]mient, 
was  leased  to  Breedman  under  a  three-year  ccmtract 
for  a  monthly  rental  of  $200.00  per  month,  from  and 
after  Xovember  20,  1912  (R.  34  ef  .srr/.),  which  lease, 
by  a.^'reement  of  the  partic^s,  was  canc(^ll(sl  on  or  about 
^farch  1,  1914  (R.  88),  a  period  embracing-  two  win- 
ter seasons,  when,  by  the  testim(my  of  the  ])laintiff 
and  J.  A.  Fagerberg,  and  undisputed,  the  chances  of 
making"  profits  were  smallest. 

On  March  24,  1914,  the  plaintiff  leased  the  same 
property  and  some  few  sleds,  harnesses  and  wau<>ns 
to  J.  A.  Fa,i>erberi>'  for  $200.00  per  month  for  a  period 
of  six  UKmths  (R.  41).  The  Court  will  note  that  the 
riiititu  store  was  not  includcHl  in  the  lease  to  Breed- 
man  or  the  lease  to  -L  A.  Fa.^erberi;-,  and  that  it  i^ 
not  claimed  ])y  the  ])iaintiff  in  this  action,  nor  is  it  in 
any  way  involved  liere.  and  therefore  luay  i)e  disi-e- 
^arded.  Mere,  then,  was  proptu'ty  that  at  the  date 
of  attachment,  had  been  under  lease  since  Xox'embei* 
1,  lf)12,  at  the  monthly  ivutal  of  $2()().()()  and  we  be- 
lieve that  this  fact  (%>mes  as  close  as  any  kind  of  te-;ti- 
mony  (tu  eai'tli  could  eoine  to  establishinu  the  reason- 
able \aliie  of  the  pi'opeity  to  plaintiff,  as  the  reasou- 
ahle  profits  prexcnted  on  a('e<»unt  (d*  the  attacduneut. 
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Now,  it  appears  from  the  record,  both  by  the  testi- 
mony of  the  plaintiff  and  by  the  retnrn  of  the  defen- 
dant Mill  sap  to  the  writ  of  attachment,  that  the  prop- 
erty in  qnestion  was  attached  on  Angiist  6,  1914.  and 
that  the  plaintiff  never  regained  possessicm  of  any  of 
the  property  previons  to  the  date  of  the  trial.  The 
verdict  of  the  jury  at  the  trial  was  rendered  on  May 
18,  1915,  and  judgment  was  rendered  May  21,  1915, 
nine  months  and  fifteen  days  aftei'  the  date  of  the  at- 
tachment. Calculating  the  usable  value  of  the  prop- 
erty at  .^200. 00  per  month  for  that  period  would  give 
exactly  $1900.00  as  just  measure  of  damages  for  the 
attachment  of  the  roadhouse  and  adjacent  property 
alone,  leaving  entirely  out  of  consideration  the  usable 
value  of  the  horses  between  the  dates  menticmed,  dur- 
ing which  the  plaintiff  was  entirely  deprived  of  their 
use.  Now  let  us  see  the  testimony  of  plaintiff  on  the 
question  of  the  value  of  the  horses  (R.  57-58-59). 

'^Q.  What  profits  were  being  made  off'  th(^ 
horses,  off*  each  horse,  at  the  time  the  attachment 
was  madef 

A.     Practically  three  dollars  per  day. 

Q.     How  long  did  that  business  continue? 

MR.  RITCHIE.  Before  there  are  any  more 
questions  about  the  horses,  I  want  him  to  tell 
what  the  h(n*ses  were  doing,  who  was  handling 
them,  and  from  what  he  derived  compensation 
for  those  horses. 

MR.  DIMONl).    Answer  that. 

THE  WITNESS.  I  was  handling  them 
myself;  they  were  doing  a  packing  business  to 
Ciiititu  and  Dan  Creek. 

Q.     What  were  you  ])acking  ovcu'f 

A.  (leneral  freight  and  merchandise  for 
Esterly  and  the  Dan  Creek    Mining    Company, 
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and  different  pe()])l(^  over  in  that  section  of  the 
coiuitry. 

Q.     How  much  did  yon  charge  a  ponnd*? 

A.  Seven  cents,  flat  rate,  to  Esterly  and  the 
Dan  Creek  Mining  Company. 

Q.  How  much  of  a  pack  train  were  you 
running"  at  that  time  ? 

A.     I  think  I  had  eight  horses. 

Q.  How  many  men  did  it  take  to  handle 
them"? 

A.  Myself,  part  of  the  time,  once  in  a  while, 
and  Henderson. 

A.  How  many  men  does  it  take  to  \'\\]\  a 
pack  train  of  eight  horses  (54-37)  f 

A.     Two  men ;  one  man  can  do  it  on  a  ])iuch. 

Q.  What  is  your  average  per  pack  liorse 
over  there? 

A.     225  pounds. 

Q.  How  h)ng  did  it  take  to  make  a  trin  over 
to  Chititu  and  Dan  Creek  and  hack  ? 

A.     She  takes  three  days. 

Q.  In  other  words,  every  three  days  you 
take  eight  horses  with  225  pounds  each,  tliat 
would  be  2000  or  1800  pounds,  rathcu*,  and  you 
say  you  got  for  that  seven  cents  pei*  pound? 

A.     Yes,  sir. 

Q.  That  would  be  $126.00.  Now,  what  is 
the  wages  of  those  two  men,  what  is  tlu*  oi-dinai-v 
rate  of  wages  in  there? 

A.  $100.00  per  month.  And,  l)esides.  we  al- 
ways pick  up  more  or  less  packing  coming  ])ack 
from  the  crec^ks  that  we  usually  get  ten  cents  a 
]:)ound  for,  bcnlding  and  blankets  of  the  nieii  and 
ferrying  mcni  across  the  rivcu*. 

Q.     The  Xizina  River  has  a  Terry  across  it  ! 

A.     Yes,  sir. 

(^.      Is  it  a  bad  ri\'ei'  to  ford  ! 

A.     Yes,  sii*. 

(^.  I  )i(l  you  ha\'e  steady  packing  at  t  lie  t  inic 
tlie  attachment  was  made  .'' 

A.  Ves,  sir;  it  was  certainly  steady  j)ack- 
ing;  in  fact  the  Marshal  came  to  me  and  got  my 
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permission  and  I  gave  my  consent, — horses  were 
so  seai'ce  and  they  were  so  hard  np, — I  hired  the 
horses  from  the  marshal,  you  might  say,  for  $3.00 
per  day, — that  is  what  I  was  to  get  clear  of  them, 
that  money  is  in  the  hands  of  the  Marshal  at  the 
present  time. 

Q.     That  was  after  the  attachment? 

A.  That  was  after  the  attachment;  the 
horses  were  so  scarce  and  it  had  to  be  done  before 
any  arrangements  could  be  made  (55-58)  with 
other  parties  to  take  the  packing.  Breedman  has 
done  the  packing  since,  during  those  months. 

Q.     What  months  do  you  refer  to? 

A.     August,  September  and  October. 

Q.     Allof  October? 

A.     The  biggest  part  of  October. 

Q.     Up  to  the  20th,  anyway? 

A.     Yes,  u])  to  the  20th,  anyway." 

Previous  to  the  date  of  the  attachment  and  dur- 
ing almost  the  entire  spring  and  summer  of  the  year 
1914,  J.  A.  Fagerberg  had  possession  of  the  horses 
as  bailee  for  hire  at  the  rental  of  $2.00  per  day.  Five 
horses  were  attached.  This  would  give  a  net  return 
on  them  per  month  of  $300.00.  Now  the  plaintiff 
gave  full  and  ample  testimony  as  to  the  conditions  in 
and  around  Blackburn  at  the  time  of  the  attachment 
and  for  the  remainder  of  the  summer  and  fall  of 
1914,  and  he  stated  that  after  the  attachment  was 
made  horses  were  so  scarce  in  the  country,  and  the 
packing  business  was  so  great,  that  in  order  to  re- 
lieve the  congestion  he  consented  that  the  Marshal 
let  the  horses  out  of  his  possession  for  the  purpose 
of  doing  some  packing  for  the  Kennecott  (\)mpany 
at  $3.00  per  day  apiece  (K.  59-61). 

'^Q.  Did  you  have  steady  packing  at  the 
time  the  attachment  was  made? 
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A.  Y(»s,  sii*;  it  was  certainly  stead v  pack- 
ing"; in  fact  the  Marshal  came  to  me  and  .L;(>t  my 
permission  and  T  i>;ave  my  consent, — horses  were 
so  scarce  and  they  were  so  hard  u]), — T  hired  the 
horses  from  the  Marshal,  yon  mii;ht  sa\'.  foi* 
$3.00  per  day, — that  is  what  I  was  to  ,i»'et  cleai-  of 
them;  that  money  is  in  the  hands  of  the  ^>\i\v- 
shal  at  the  present  time  (R.  59). 

4f  -Jf  -Jf  *  -X-  -X- 

rOITRT.  What  were  these  horses  doinL? 
that  they  coiddn't  work  the  same  as  they  did 
])ackini>'  in  the  summer'? 

A.  They  were  tied  u])  in  the  hands  of  the 
Marshal. 

Q.  How  did  thev  become  nntied,  so  that 
th(\v  were  able  to  do  this  packing? 

A.  There  was  a  bond  i)nt  ni>  bv  ^VFr.  Sea- 
.<rraves;  Mr.  Sea^raves  stood  i^^ood  for  it,  the 
Kennecott  Mines  Company. 

0.     Where  are  the  horses  now? 

A.     They  were  sold  (R.  61). 

Tt  appears  without  any  ccmtradiction  from  the 
testimony  of  the  plaintiff,  and  without  any  objec- 
tion to  the  introduction  of  the  testimony  on  ihr  ])ai't 
of  the  ()pposini>-  counsel  that  there  was  stead v  pack- 
ing- to  Chititu  and  Dan  Creek  at  the  time  of  the  at- 
tachment, and  that  such  business  would  have  con- 
tinued and  did  continue^  until  the  lattei*  pai't  of  Octo- 
bei',  1914.  Calculatinu',  then,  for  a  run  of  tln*ee  and 
one-half  months  of  ])nsiness.  which  is  ani|)l\-  sii])port- 
ed  by  th(^  t(\stimony.  betwcM'U  Anunst  ()  and  Octnhci- 
20,  at  $2.00  ])ei'  day  ner  Ikh'sc,  the  pi'ice  at  whicli  they 
wei'c  nnder  bailment  to  J.  A.  I^'aucrlx')''^-,  w<»nM 
amount  to  *750.0!).  \\\\\  the  plaintiff  testilied  that  he 
was  making'  a  j)rv)lit  of  $3.00  per  dax-  pel'  hors»'  and 
that  the  business  wonid  have  ('<»ntiinied  and  did  con- 
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tinue  until  October  20,  and  this  testimony  is  support 
ed  by  the  fact  that  the  horses  were  given  by  the  Mar- 
shal to  the  Kennecott  Mines  Company  at  the  same 

rate.  The  usable  value  of  the  horses  at  this  rate  for 
the  time  mentioned,  that  is,  between  August  6  and 
October  20,  would  give  $1125.00,  and  this  sum  added 
to  the  rental  value  of  the  roadhouse  and  adjacent 
property  which  was  valued  at  $1900.00,  would  make 
a  total  of  $8025.00.  This  would  not  take  into  consid- 
eration in  any  manner  the  possible  profits  that  the 
plaintiff  could  have  made  out  of  any  other  timber 
contracts  whatsoever,  other  than  the  business  con- 
tracted for  and  the  reasonable  value  of  the  use  of  the 
loadhouse  property  for  the  period  which  it  was  de- 
tained from  plaintiff  under  and  on  account  of  the  at- 
tachment, at  the  same  rate  at  which  it  had  been  pre- 
viously rented  for  nearly  two  years.  And  it  is  not 
improbable  that  the  (^ourt  in  reducing  the  damages 
found  by  the  jury  in  the  sum  of  5^4725.00  to  $:]()00.00, 
had  in  mind  the  value  of  the  horsc^s  and  other  prop- 
erty as  shown  by  the  testimony  to  which  we  have  just 
called  the  Court's  attention.  Thev  are  as  certain  as 
any  human  thing  can  be ;  and  aside  from  some  extra 
ordinary  calamities  he  would  surely,  as  shown  by  the 
evidence,  have  made  $8,000.00  out  of  the  use  of  the 
[)roperty  in  qiiestion  between  the  date  of  the  attach- 
ment and  the  date  of  the  judgment  without  taking 
into  consideration  the  usable  value  of  the  horses  after 
October  20,  1914. 

We  call  the  (.ourt's  attention  to  th(^  paragraph 
quoted  by  counsel  for  the  defendants  of  the  case  of 
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WiUiaiHs  rs.  Island  Cit/j,  o7  Pac.  49,  on  page  42  of 
their  brief.  As  it  is  set  out  fully  there  we  shall  not 
repeat  it.  But  we  submit  that  our  evidenee  fully 
sustains  the  doctrine  therein  laid  down.    ''The  meas- 

*'  ure  of  damages  is  the  average  value  of  the  usci  of 
•'  the  l)usiness."  Now,  it  is  eonclusivc^ly  proved  that 
the  average  value  of  the  use  of  the  roadhouse  from 
November  1,  1912,  until  August  6,  1914,  was  $200.00 
per  month,  and  this  is  "ascertained  and  determined 
''  by  past  experience."  Under  this  doctrine,  so  far 
as  the  value  of  the  use  of  the  roadhouse  is  concerned, 
there  can  no  doubt.  Mr.  Sedgwick  says  that  the 
''evidence  of  actual  past  profits  must  be  admissi- 
ble." The  past  profits  were  $200.00  per  month,  and 
this  would  make  $1900.00  for  the  period  between  the 
date  of  the  attachment  and  the  date  of  judgment,  foi- 
the  roadhouse  alone,  not  reckoning  the  value  of  the 
horses.  And  with  the  horses  the  case  is  almost  the 
same  for  the  testim(my  shows  that  at  the  time  of  the 
attachment  the  plaintiff  was  clearing  $3.00  per  day 
on  each  horse  (R.  57).  And  that  there  was  sufficient 
busin(\ss  in  sight  to  kee])  th(^  hors(\s  working  until 
October  20,  1914. 

Counsel  foi*  th(^  defendants  show  souk*  amaze- 
ment over  the  fact  that  the  j)hiintiff  and  his  brother 
made  no  mon(\v  out  of  the  business  ])revi()i!s  to  the 
yeai*  1914,  since,  as  they  chiimed,  th(M*(*  was  consid- 
erabh'  money  to  l)e  made  in  that  year,  hut  we  tliiiik 
this  is  sufficiently  and  ch'ai'lv  cxphiincd  h\-  the  testi- 
mony of  both  that  on  accDunt  »>!'  the  (1iis;ni.-i  stam- 
pede there  was  a  gre;it  rush  of  business,  and  the  fnl 
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lowing-  from  the  testimony    of   the    plaintiff    mider 
eross-examinaticm  (R.  124-125)  : 

^'Q.  If  the  freighting  business  is  so  profit- 
able up  th(^re,  how  does  it  happen  that  you  have- 
n't anything  more  to  show  for  all  these  years  you 
have  been  working  up  there'? 

A.  As  I  say,  this  business  is  worked  up. 
Put  in  this  way,  the  business  is  getting  to  a  point 
— we  put  in  many  vears  to  wc^rk  up  that  business 
to  that  point — it  is  getting  to  be  where  it  is 
worth  some  money  and  capable  of  offering  some 
money  through  the  efforts  of  the  past — that  is 
sifting  it  down  to  a  fine  point.  You  can  realize 
yourself  that  any  business  (m  the  start  has  to  be 
worked  up  to  a  certain  point,  before  it  is  ca]>able 
to  earn  that  money." 

And  under  the  testimony  there  can  be  no  ques- 
tion that  the  best  business  is  in  the  late  summer  and 
fall,  from  and  after  the  date  of  the  attachment  on 
August  6. 

We  have  noted  carefully,  the  cases  cited  to  the 
Court  on  the  proper  measure  of  damages,  and  to  one 
of  which  we  have  hereinabove  adverted.  As  to  the 
case  of  Fidelity  Coinpanij  rs.  Bucki  Com  pan  ij,  189 
U.  S.  135-142,  we  submit  that  it  is  not  in  point,  as  the 
Court  held  that  the  damages  did  not  arise  from  the 
attachment  alone,  but  rather  from  the  cancellation  of 
a  contract  with  the  Bucki  Company  and  the  bringing 
of  suits  against  it.  Neither  is  the  case  of  Ciyicinnati 
Gas  Coiupanij  rs.  Western  Siemens  Conipani/,  152  U. 
S.  200,  applicable,  as  a  cursoi*y  examination  of  it  will 
show,  as  the  damages  claimed  there  were  on  account 
of  a  breach  of  contract,  as  is  the  case  with  Howard  vs. 
Stillwell  &  Bierce  Mfg.  Co.,  189  U.  S.  199-206.  These 
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last  two  cases  dc^iied  the  admission  of  tcstiiiionv  as 
to  profits  pi-eveiited  as  a  measure  of  dama.i;-es,  not 
al(me  on  the  ,i>round  that  sneh  damages  nndei*  tlic 
testinKmy  offered  in  eaeh  ease  was  SDeculative  but 

'^(2)  because  such  loss  of  profits  is  ordi- 
narily remote,  and  not  the  direct  and  immediate 
result  of  the  non-fulfillment  of  the  contract; 
(3)  and  because  most  frequcmtly  the  (^ni^a^'e- 
ment  to  ])ay  such  loss  of  profits,  in  case  of  de- 
fault in  the  performance,  is  not  a  ])art  of  the 
contract  itself,  nor  can  it  be  implied  from  its  na- 
ture and  terms." 

HoH'cu'd  vs.  SfilJ/rcJJ  &  Bicrrc  }[/</.  Co.,  sfipra. 

We  submit  that  in  the  case  at  bar  the  i)rof1ts  pre- 
vented by  th(^  attachment  were  not  remote,  as  they 
wei*e  the  natural  and  necessary  result  of  a  total  in- 
terruption of  the  business  of  the  plaintiff:  ikh*  wei-e 
thev  speculative  as  they  were  based  on  actual  past 
profits  showm  for  a  lonu'  time  ])recedinu-  the  date  of 
the  attachment,  to  the  amount  of  $1900.00  in  the  case 
of  the  I'oadhouse,  and  ])ackini>"  iMisines^  then  known 
to  be  in  hand  for  mor(^  than  the  balance  of  the 
$3000.00. 

But  the  rigidity  of  the  old  ruh^  as  to  pi'oHts  ])re- 
vented  beini^-  not  a  proper  measure  of  dama^'es  is 
.^i-adually  beini;-  In-oken  down.  The  Coui'ts  U(»w 
rathei*  are  inclined  to  beliex'e  that  it  is  as  well  to  put 
some  of  the  burdens  on  the  wriHiu'doci-,  and  that  where 
(Hie  person  delibci'ately  acts  in  violatinn  of  the  law  in 
attachini;'  the  i^oods  of  another  and  thus  putting  him 
out  of  business,  the  one  who  commits  the  wi-oni:  will 
not  be  permitted  to  escape  lial)ility  on  the  ui-ound 
that,  inasmuch  as  the  other  nei-soii  is  (»ut  <^\'  business 
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and  consequently  is  unable  to  state  just  what  his 
profits  would  have  been,  therefore  no  damages  what- 
ever may  be  recovered.  It  is  coming'  to  be  good  law, 
— as  well  as  equity, — in  cases  of  this  kind,  not  to  per- 
mit the  wrongdoer  to  escape  all  liability  for  his  law- 
less acts  because  his  victim,  by  reason  of  those  very 
acts,  is  placed  in  a  position  where  he  cannot  exactly 
show  just  how  much  he  has  been  damaged. 

A  case  absolutely  and  directly  in  point  is : 
Kyd,  Sheriff,  et  al.  vs.  Cook,  76  N.  W.  524 ; 

an  action  against  a  sheriff  on  accf)unt  of  a  wrongful 
attachment,  wherein  the  appellee,  Cook,  was  plain- 
tiff and  Kyd,  defendant.  It  appeared  that  the  plain- 
tiff was  conducting  a  furniture  and  undertaking- 
business  and  the  whole  business  was  attached  by  the 
Sheriff  under  a  writ  against  another.  The  business 
was  closed  for  ten  days,  and  all  the  goods  in  the 
amount  of  $6, ()()().()()  were  held  for  a  period  of  three 
months.  The  Court  expressly  held  that  the  loss  of 
credit  and  the  loss  of  profits  was  a  fair  measure  of 
his  damages,  saying: 

"Another  argument  is  that  loss  of  credit  was 
not  a  proper  element  of  (yook's  damages;  that 
this  element  was  too  remote  and  speculative  for 
consideration.  This  is  simply  saying  that  the 
wrongful  destruction  or  injury  of  a  merchant's 
credit  is  one  for  wiiicli  the  law  affords  no  re- 
dress. We  cannot  subscribe  to  this  doctrine.  A 
man's  financial  standing  or  credit  may  not  be 
^property'  within  the  techincal  meaning  of  that 
term,  but  it  is  something  often  more  valuable; 
and,  if  it  be  wrongfully  injured  or  destroyed  by 
another,  he  may  rec()yer  whatever  pecuniary 
damages  he  can  prove,  by  ompetent  testimony, 
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under     proper     })l(^adiiigs,     lie     has     sustained 
thereby. 

Mcfjcr  rs.  luKjaii,  :U  Xeb.  185;  51  X.  W.  75:]. 
Lewis  rs.  Taijlor  (Tex.  Civ.  App.)  24  S.  W.  92. 
Ilau()('u  rs.  Haciiciueister  (X.  Y.  Ap]).)  21  N. 

£.1046. 
Harcrlj)  rs.  Elliott,  39  Neb.  201,  57  X.  AV.  1010. 


Another'  Contention  under  this  hc^adiui;"  is  that 
the  District  Court  erred  in  adniittini;'  in  evi- 
dence the  proofs  offered  by  Cook  to  show  tlie  loss 
of  profits  sustained  by  him  in  consequence  of  the 
attachment  and  removal  of  his  i^oods,  and  the 
locking  up  of  his  store.  The  store  was  abs(>lute- 
ly  closed  from  the  23rd  of  October  for  ten  days. 
The  attached  goods,  c()ni])rising  nearly  all  his 
stock,  were  held  by  the  Sheriff  from  the  time 
they  were  attached  for  scmie  three  months.  The 
Court  permitted  Cook  to  show  the  amount  of 
sales  and  the  profits  made  hy  him  in  this  busi- 
ness during  the  corresponding  period  of  the  pre- 
vious year  (that  is,  from  October  in  one  year  un- 
til January  of  the  next),  as  a  basis  for  estimat- 
ing his  loss  of  profits;  that  by  reas(>n  of  the  at- 
tachment of  his  goods,  and  the  knowledge  there- 
of that  had  been  bruited  abroad,  he  was  uuable 
to  purchase  goods  on  credit  from  persons  witli 
whom  he  had  been  previously  dealing,  in  orih'r 
to  carry  on  the  business.  \\\'  think  this  testi- 
mony was  all  conn)(4ent.  It  furnished  a  I'casou- 
ably  safe  ])asis  for  determining  whether  (^M»k 
had  ])een  deprived  of  profits  by  this  attachmen.t 
proceeding,  and  the  amoinit  of  sueh  profits.  The 
measure  of  (\)okV  damage  was  all  the  loss  he  had 
sustained  as  the  result  of  this  wrongful  attach- 
ment. If  the  goods,  when  returned,  wi'i'e  worth 
less  than  when  they  were  seized,  the  amoinit  of 
that  de])reciation  was  one  element  of  damages. 
jr  (\)ok's  reputation  and  credit  as  a  niei-ehant 
were  injureil  hy  tlii-  wrongful  attaelinient.  this 
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injury  was  another  element  of  his  damages.  If, 
by  reason  of  the  locking  up  of  his  store  and  the 
attachment  of  his  goods,  Cook's  business  was  in- 
terrupted, and  he  was  thereby  deprived  of  prof- 
its which  he  would  have  made  had  the  business 
not  been  interrupted,  this  loss  of  profits  was  an- 
other element  of  his  damages ;  and,  if  the  plain- 
tiffs in  error  cannot  be  made  to  respond  to  Cook 
for  all  the  damages  wihch  he  sustained  as  the 
result  of  this  wrongful  attachm.ent,  it  is  not  be- 
cause of  the  fact  that  under  the  law  Cook  is  not 
entitled  to  these  damages,  but  because  of  the  in- 
ability of  the  mle  for  their  admeasurement. 

SchUe  VH.  BrokliaJiiis,  80  N.  Y.  614. 
Goehel  rs.  Hough  (Minn.)  2  N.  W.  847. 
She  par  d  u.s.  Gaslight  Co,  15  Wis.  318. 
Schars  vs.  Barnd,  27  Neb.  94,  42  N.  W.  906. 
HavcHy  vs.  Elliott,  39  Neb.  201,  57  N.  W.  1010. 
Telegraph  Co.  vs.  Wilhelm,  48  Neb.  910-67  N. 
W.  870. 

"Counsel  for  plaintiffs  in  error  criticize 
somewhat  the  doctrine  of  this  Court  making  loss 
of  profits  in  cases  like  the  one  at  bar  an  element 
of  damages.  We  think,  however,  the  doctrine  is 
a  just  and  reasonable  one,  and  (me  enforced  by 
the  courts  generally.  Wc  think  that  a  loss  of 
profits  is  a  result  which  may  be  reasonably,  natu- 
rally and  ordinarily  expected  to  follow  from  the 
closing  up  of  a  merchant's  place  of  business,  and 
the  seizure  of  his  goods ;  and  where  an  officer, 
holding  a  writ  of  attachment  directed  against  A. 
and  his  property,  closes  u})  the  place  of  business 
and  seizes  the  goods  in  the  possession  of,  and 
claimed  to  be  owned  by,  B.,  when  called  upon  to 
make  good  B.'s  damages  he  ought  not  to  com- 
plain because  the  Court  includes  in  such  damages 
the  loss  of  profits  sustained  by  B.  because  of  the 
seizure  of  his  goods  and  the  interruption  of  his 
business." 

Another  well-considered  case  is  that  of  WeJli)ig- 
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ton  rs.  S })(')}('(' y,  (Okl.)  V?>2  Par*.  675,  in  which  (hiiii- 

ages   were   claimed   and    reeovcM'ed   on  aceonnt  of  a 

wrongful  attachment,  the  (\)urt  saying: 

''Th(^  next  qu(\stion  presented  is  whether 
the  closing  of  the  hotel  building  and  consequent 
destruction  of  plaintiif's  business  was  an  eh'- 
ment  of  damage  to  which  he  was  entitled.  The  de- 
cisi(ms  upon  this  question  are  not  uniform.  A 
number  of  cases  hold  that  no  recovery  can  be 
had  for  loss  of  profits.  However,  not  many  late 
cases  can  be  found  su])])orting  that  ])ro])()sition. 
A  mimber  of  cases  hold  that  no  recovcn-ey  for  loss 
of  profits  occasioned  by  the  destruction  of  busi- 
ness can  be  had  unless  the  act  which  occasioned 
the  loss  was  malicious." 

Kaufman  rs.  Aruistroruj,  74  Tex.  ()5,  11  S.  W. 

1048. 
Biicki  Lu}uhcr  Co.  vs.  ManjJand  Fidclitif  Co., 

109  Fed.  398,  48  O.  C.  A.' 436. 
IJniou  Natl.  Bank  rs.  Cross,  100  Wis.  174,  75 

N.  W.  992. 
Braiuidorf  rs.  FeJhirr,  16  Wis.  1,  45  N.  W.  95. 

But  a  large  number  of  well  consid(u*(^d  castas  hc^ld 
that  when  the  loss  of  profits  is  the  approximate  result 
of  the  unlawful  act,  and  the  amount  is  ca])able  of 
proof  to  a  reas(mable  certainty,  the  earnings  of  a  bus- 
iness may  be  taken  into  consideration  when  assessing 
damages  foi*  the  unlawful  act. 

Smitli  rs.  Kubanks,  Tl  (Ja.  280. 

Stewart  rs.  Lanier  House  Co.,  75  (Ja.  582. 

Chaj)nian  rs.  Kirl)i/,49  111.  211. 

Lawrenec  rs.  Ila(/ernian ,  ^yi)  Ill.ikS,  8  Am.  \\r\). 

()74. 
I)ol)l)ins  rs.  Di(ji(i(L  6^^  HI.  161. 
Terra  Haute  rs.  Iludnuf,  112  hid.  512,  12>  N. 

E.  686. 
Moore  rs.  Sehull:,  'M   Md.  418. 
Law  son   rs.  Criee,  45  Md.  123. 
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EraNs  rs.  Murplnj,  87  Md.  498,  40  Atl.  109. 
Goehel  vs.  Hou(/]i,26  Minn.  252,  2  N.  W.  163. 
See  Sedgwiel'  on  I)a)na(jeH,  173  et  seq. 

4f  4f  4f  ^  -X- 

In  Laniherf  rs,  Haskell,  80  Oal.  611,  22  Pac.  327, 
the  Conrt  said:  ^It  is  objected  that  the  respon- 
dent was  allowed  to  recover  damages  for  the 
profits  which  he  wonld  have  made  had  he  not 
been  prevented  by  the  injunction  from  carrying- 
on  his  business.  We  think  that  this  was  proper. 
It  must  be  true  that  where  a  party  is  wrongfully 
prevented  by  injunction  from  carrying  on  a  prof- 
itable and  established  business  he  can  recover 
damages  therefor.  And  if  the  profits  which  he 
would  have  made  are  not  to  be  allowed,  what 
damages  is  he  to  recover?  Would  it  be  adequate 
compensation  to  reimburse  him  merely  for  his 
expenditures,  and  for  the  losses  which  he  might 
sustain  from  being  prevented  from  fulfilling 
existing  engagements,  and  the  depreciation  of 
his  stock  in  trade.  If  this  were  true,  there  would 
be  a  very  convenient  way  of  getting  rid  of  a  busi- 
ness rival.  A  business  might  be  destroyed  by  a 
preliminary  injunction  befoi'e  the  truth  of  the  al- 
legations upon  which  it  was  obtained  could  be  in- 
quired into.  The  best  considered  cases  agree, 
that,  where  an  established  business  is  wrongfully 
injured  or  destroyed,  the  owner  of  the  business 
can  recover  the  damages  sustained  thereby,  and 
that  upon  this  question  evidence  of  the  profits 
which  he  was  actually  making  is  admissible.' 

Terre  Haute  vs.  Htidnut,  120  Ind.  550  et  seq, 

(13  N.  E.  686.) 
Chapman  ^.s.  Kirbij,  49  111.  219. 
Simmons  vs.  Brown,  5  R.  I.  299,  73  Am.  Dec. 

m. 

Gibson  vs.  Fischer,  68  Iowa  30  (25  N.  W.  914) 
Goehel  vs.  Hough,  26  Minn.  256  (2  N.  W.  163) 
Shafer  vs.  Wilson,  44  Md.  268. 

In  the  case  of  Chapn^an  vs.  Kirhij,  49   111.   211, 
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the  Court  said:  'As  to  the  estimate  (»!'  losses  sus- 
''taiiied  hy  t\w  l)reakiii,L!,'  u]>  of  his  esta])lished  ])iisi- 
**ness,  there  would  scH^m  to  hi'  no  well  founded  ol)jee- 
**ti()U.  W(^  all  know  that  iu  many,  if  not  all,  profes- 
*'sions  and  callings,  years  of  effort,  skill,  and  toil  are 
''neeessary  to  establish  a  profitable  business,  and  that 
''when  established  it  is  worth  more  than  eapital.  Can 
"it  be  said  that  a  party  deprived  of  it  has  n()  i*eniedy 
"and  can  recover  nothinii.-  for  its  loss,  when  produced 
"by  another?  It  has  lon^'  been  well  recoi^nized  law 
"that,  when  deprived  of  such  business  ])v  slander. 
*' compensation  for  its  loss  may  be  recovered  in  this 
"form  of  action.  And  why  not  for  its  loss  by  this 
"more  direct  means?  And  of  what  does  this  loss  con- 
"sist,  but  the  profits  that  would  have  been  made  had 
"the  act  not  been  performed  by  a])])ellants ?  And  to 
"measure  such  damat^vs,  the  jury  nuist  have  some  ba- 
"sis  for  an  estimated,  and  what  more  reasonable  than 
"to  take  the  profits  for  a  reasonable  period  next  pi*e- 
" ceding  the  time  when  the  injury  was  infiicted,  leav- 
"ini>'  the  other  party  to  show  that  by  depression  in 
"trade  or  other  causes,  they  would  have  been  lessf 
"Nor  can  we  ex})ect  that  in  actions  of  this  character, 
''the  ])recise  extent  of  the  damages  can  be  shown  by 
''demonstration.  Hut  by  this  means  they  can  be  as- 
"certained  with  a  I'casonablc  deiL;r(H'  of  cei'tainty.' 

We  thus  see  that  only  a  n  (txoiiahic  cei'tainty  is 
i-ecpiired,  and  is  not  that  absolute  proof  n(H*essary  t(» 
sustain  niaii\"  claims  in  law. 

'I'he  same  doctrine  \va^  laivl  down  in  the  rase  of 
Fort  Smith  <(■  ]V(sf(  rii  It.  ('(^  rs.  Wlttlnms.  1L>1   V:\r. 
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275.  This  was  a  suit  for  damages  arisintj,'  out  of 
breach  of  eoutraet  for  the  shipment  of  certain  ma- 
chinery, but  the  case  is  applicable  for  the  reason  that 
the  Court  held  that  the  loss  of  profits  in  that  case  was 
the  proximate  result  of  the  non-fulfillment  of  the  con- 
tract by  the  defendant,  and  that  on  account  of  the  no- 
tice the  defendant  had  of  the  use  to  which  the  machin- 
ery was  to  be  put,  and  the  necessity  of  the  contract 
being  performed  on  time,  such  loss  must  have  been 
contemplated  in  the  contract,  and  thus  eliminating 
the  second  and  third  of  the  reasons  for  denying  the 
admission  of  the  testimony  of  possible  profits  as  a 
measure  of  damages  as  set  forth  in  Hotrard  vs.  Still - 
well  S  Bierce  Mfcj.  Co.,  189  U.  S.,  199,  hereinbefore 
quoted  on  page  51  of  this  brief.  In  this  case  the  ma- 
chinery was  a  merry-go-round  to  be  used  at  a  certain 
picnic  which  lasted  two  days.  The  defendant  agreed 
to  have  the  machinery  on  the  ground  in  time  for  its 
erection  and  use  during  the  whole  period  which  the 
picnic  lasted,  naming  specific  dates.  The  outfit  did 
not  arrive  until  the  expiration  of  the  first  day  of  the 
picnic  and  could  not  be  erected  until  between  9 :00  and 
10:00  o'clock  the  following  day  and  the  last  day  of 
the  picnic.  The  following  quotation  from  the  case 
(page  278)  shows  the  nature  of  the  evidence  pre- 
sented and  considered  sufficient  for  the  court  as  a 
foundation  for  damages  in  the  sum  of  $200.00. 

''The  record  further  discloses  that  the  num- 
ber of  people  present  on  the  first  day  was,  if  any 
difference,  greater  than  on  the  second  day.  It 
showed,  also,  that  the  plaintiff,  after  getting  his 
machinery  ready  for    operation,    at    about    t(^n 
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o'clock  tlic  second  day,  from  about  ten  o'clock  in 
the  morning-  of  the  second  day  to  the  close  of  the 
evening-  of  the  same  (hiy,  took  in  $245.00.  The 
plaintiff  claimed  that  he  lost  $400.00  by  reason 
of  not  having-  his  machinery  ready  as  he  agreed 
npon.  He  testifi(Ml  that  he  would  have  taken  in 
$400.00  more  had  he  had  his  machinei-y  ready  f(U' 
operati(m  during  the  whole  of  the  tw^o  days.  This 
testim(my,  of  course,  was  a  mere  supposition,  and 
not  to  be  treated  as  a  basis  upon  which  to  com- 
pute the  amount  of  damages.  But  the  fact  that 
he  took  in  $245.00  during  a  little  more  than  two- 
thirds  of  the  second  day,  and  the  witness  Jor- 
den,  who  operated  the  machine  and  who  had 
been  operating  merry-go-rounds  for  seven  years, 
testifying-  that  the  net  profits  of  the  time  lost  on 
the  second  day  would  have  been  at  least  $40.00, 
reckoning  from  what  had  been  taken  in  dni'ing 
the  remaining-  porticm  of  the  day,  and  the  fact 
that  the  crowd  was  larger,  if  any  difference,  on 
the  first  day  than  on  the  second,  it  appears  to  be 
reasonable  that  under  ordinary  circumstances  he 
would  have  taken  in  $200.00,  the  amount  of  the 
judgment,  during  the  (me  and  one-third  days  lost 
to  him.  The  J'ecord  shows  there  wei'e  2,500  to 
3,000  peo])le  present  ea(di  day;  that  then^  was  uo 
()th(u*  merrv-g()-i*ound  on  the  gr(aui(ls:  that  a 
run  lasted  three  to  four  minutes.  This,  it  seems 
to  us,  would  off'er  a  reasonable  basis  u])on  which 
to  estimate  an  ap[)i*oximate  loss.  It  is  n^t  un- 
reas(mable  to  sui)])ose  that  the  receipts  would 
have  been  a])])roximately  the  same  on  the  first  as 
on  the  last  day.  Mad  he  been  able  to  run  all  «d* 
the  second  day  at  the  same  rates  which  he  did 
run,  his  recei])ts  would  have  becMi  from  $!V25.00 
to  $P)()().()0.  Hence  we  do  not  feel  that  it  would  be 
unreasonable  for  the  Jury  to  say  fi'om  all  the 
facts  ])efore  them  that  defendant  was  dauiaged 
at  least  $200.00  for  the  one  and  (.ue-third  day- 
lost.  1  Would  appear  more  uureasoiiabjc  and 
conj(M'tui*al  and  more  out  of  harmony  with  busi- 
jiess  exjM'rienrc   and   conuuou   judgment    t(»   say 
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that  he  would  not.  And  in  view  of  all  the  eii'- 
enmstanees  we  think  the  verdict  is  not  the  re- 
sult of  mere  guesswork  or  conjecture,  hut  that  it 
is  fair,  reasonahle  and  should  be  allowed  to 
stand.    The  judgment  is  therefore  affirmed.'' 

The  following  cases  also  are  in  point  on  the 
question  of  the  admission  of  evidence  as  to  profits 
prevented  as  a  measure  of  damages : 

Tootle  vs.  Kent,  73  Pac.  310, 

and 
West  vs.  Martin,  97  Pac.  1102. 

In  considering  this  phase  of  the  case,  then,  it  is 
nece^ssary  to  take  into  consideration  all  of  the  circum- 
stances surrounding  the  case :  The  situation  of  the 
property,  the  length  of  time  the  roadhouse  had  been 
operated,  the  Chisana  stampede,  the  great  rush  of 
business  at  the  time  of  the  year  at  which  the  attach- 
m.ent  was  made  and  for  several  months  thereafter, 
the  fact  that  the  plaintiff  owned  a  saw-mill  at  which 
he  had  profitable  use  for  the  horses  during  winter, 
and  even  the  permanent  loss  of  business  to  the  road- 
house  on  account  of  its  being  closed  nine  months  and 
the  transfer  of  the  business  usually  d(me  by  it  to  an- 
other small  town  about  one  mile  distant,  as  testified 
to  by  plaintiff,  imder  cross-examination,  to  some  ex- 
tent (R.  125). 

The  fact  that  no  profits  were  made  out  of  the 
business  previous  to  the  year  1913,  should  not  be  a  cri- 
terion by  which  to  measure  the  profits  possible  to  be 
made  in  the  years  1913  and  1914.  We  suppose  that  if 
a  merchant  had  operated  a  stoi'e  and  pack  train  at 
the  mouth  of  the  Klondyke  Rivei'  foi-  tc^n  years  pre- 
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vious  to  1897  he  pr()ba))ly  would  not  have  made  ^reat 
profits,  ])ut  ill  ease  all  his  ])ro|)ei-ty  was  wronofnijv 
attaelied  in  the  spring"  of  1898,  wath  thousands  of  peo- 
ple pouring-  into  the  eamp,  and  thousands  of  tons  of 
freight  to  be  taken  in  and  horses  worth  almost  their 
weight  in  gold,  the  fact  that  he  had  made  no  jn-ofits 
during  the  previous  years  ought  not  to  l)e  a  bar  to  his 

recovery  of  damages  by  showing  profits  prevented  ])v 
such  a  wrcmgfnl  attachment.  The  same  reasoning 
will  apply  to  this  case.  Blackburn  was  constructed 
almost  in  a  wilderness,  and  outside  of  the  trade  and 
travel  superinduced  by  the  construction  of  tli(^  rail- 
road there  would  have  been  no  business.  The  record 
shows  that  it  was  completed  in  the  spring  of  191 1 .  It 
was  rented  in  the  fall  of  1912  for  $200.00  ]Hn'  month, 
and  w^as  under  continuous  lease  at  that  figure  almost 
until  the  date  of  the  attachment.  So  far  as  the  freight- 
ing business  is  concerned  it  too  had  to  grow  and  was 
growing  with  the  development  of  the  country. 

We  shall  revert  briefly  to  the  assignments  of  er- 
ror (R.  4 to  ct  scq.)  the  iirst  of  which  is: 

"The  Court  erred  in  admitting  in  evidence 
over  the  o])jectioii  of  defendants,  Plaintiff's  Kx- 
hibit  *M)",  which  [)urported  to  be  a  contract  be- 
tween Thomas  Oarstens  and  J.  A.  Fagerberg  on 
the  one  part  and  H.  M.  FagerluM'g  on  the  pai't; 
it  being  conceded  ])v  ])laintiff  and  by  his  witiu^ss, 
»[.  A.  FagcM'berg,  that  said  contraet  was  signed 
only  ))v  J,  A.  Fagerberg  and  II.  M.  Fagerberg, 
the  name  (/f  Thomas  (^arstens  being  apj>euded 
thereto  by  A.  A.  Fager))erg  without  his  ku<>wl- 
eclge ;  the  same  purporting  to  \)v  a  contrart  foi*  a 
j>artiiership  ,'nnnng  said  parties  an<l  ultimate  in- 
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corporation. 

That  this  was  not  error  appears  clearly  from  the 
instruction  of  the  Court  to  the  jury  at  the  time  Plain- 
tiff's Exhibit  ^'D^'  was  admitted,  as  follows  (R.  42)  : 

''BY  THE  COURT.  At  this  time  the  iurv 
will  be  instructed  that  the  only  purpose  for 
which  this  exhibit  ''D"  which  has  been  intro- 
duced and  read  to  the  jury  is  admitted  in  evi- 
dence is  to  determine  and  relative  to  the  ques- 
tion of  ownership  of  this  property  as  between  J. 
A.  Fagerberg  and  H.  M.  Fagerberg  and  so  far  as 
the  name  of  Carstens  appear  in  it,  you  will  not 
consider  that  at  all  unless  it  further  be  shown 
by  the  evidence  in  this  case  that  there  was  au- 
thority given  by  Mr.  Carstens  to  enter  into  this 
agreement  or  to  sign  his  name  to  any  such  paper ; 
that  so  far  as  the  recital  in  there  that  Carstens 
has  entered  into  an  agreement  with  J.  A.  Fager- 
berg is  concerned,  you  will  disregard  that  until 
it  is  shown  by  some  competent  evidence  here  that 
Mr.  Carstens  authorized  such  an  arrangement. 
The  only  effect  of  this  paper  just  read  to  you  is, 
so  far  as  it  may  aid  you  in  determining  whether 
J.  A.  Fagerberg  or  H.  M.  Fagerberg  was  the 
owner  of  this  property." 

The  first  paragraph  of  the  second  assignment  of 
error  relates  to  the  admissibility  of  evidence  as  to 
what  the  defendants  call  speculative  profits.  This  has 
already  been  covca-ed.  The  second  paragraph  of  the 
second  assignment  of  error  is  predicated  upon  an  un- 
truth, for  as  we  have  before  pointed  out  at  the  time  of 
the  attachment  of  the  property  sought  to  be  recover- 
ed in  this  action  the  plaintiff'  was  in  jjossession  of  it 
and  claiming  it  as  his  own,  and  we  care  nothing  about 
the  previous  attachments  of  J.  A.  Fagerberg 's  prop- 
erty. 
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The  third  assii;niiieiit  of  error  is  as  follows: 

''The  (Jourt  erred  in  refusing"  to  j^ive  part  of 
instruction  Xo.  5  asked  by  defendants  as  follows: 
*'Y()U  ar(^  instructed  that  possession  of  property 
is  presumptive  evidence  of  ownership,  until  the 
basis  of  ownershi})  is  otherw^ise  ex])lained,  and 
h)nii,"  continuance  in  })ossession  strenL;tliens  the 
presumption  of  ownership.  In  this  case  if  you 
find  that  the  Blackburn  roadhouse  and  e(pii])- 
ment  had  been  in  possession  of  J.  A.  Fa^er))er^- 
most  of  the  time  since  it  was  constructed,  and 
that  H.  M.  P'agerber<»-  never  had  charge  of  it  foi* 
a  considerable  length  of  time  you  are  entitled  to 
consider  the  facts  re^ardin<>-  possession  as  mak- 
ing a  prima  facie  case  of  ownership  in  J.  A.  Fa- 
gerberg." 

The  instruction  asked  for  has  no  a])])lication  to 
the  undisputed  facts  of  the  case,  and  the  giving  of  the 
instruction  could  not  have  been  in  any  manner  help- 
ful to  the  defendants.  The  plaintiff  admits  the  own- 
ership of  J.  A.  Fagerberg  in  all  of  the  property  until 
July,  1918,  which  certainly  is  "most  of  the  time'' 
since  the  roadhouse  wa-  constructed.  Besides  it  is 
contrary  to  the  theory  of  ])artnershi])  between  the 
})laintilf  and  J.  A.  Fagerberg  on  which  the  case  was 
tried.  The  asking  for  this  instruction  was  a  reversion 
})y  the  defendants  to  their  first  amended  answer 
whfu-ein  they  stated  that  at  the  time  of  the  attacli- 
iiient  they  knew  of  no  alleged  partnership  between 
the  ])laintiff  and  d.  A.  Fag(M-b(M*g. 

The  foui'th  assignment  of  error  is  based  npon  the 
(Court's  denying  the  defendant's  nioti(»n  for  a  new 
ti'ial,  and  the  (ifth,  npon  the  (\)nrt's  entry  of  judg- 
inent  in  fa\'or  of  the  ))laintiff  airl  auainst  the  defen- 
(hmls.     These  matters  liaxc  hecn  (•(►xcred  in  the  pre 
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ceding  argument. 

Now,  as  we  have  stated,  the  plaintiff  in  this  ac- 
tion as  well  as  the  defendants  submitted  to  the  jury 
the  question  of  the  partnership  under  request  for 
special  findings  thereon,  and  the  jury  found  that 
there  was  no  partnership  between  the  plaintiff  and  J. 
A.  Fagerberg.  And  the  plaintiff  insists  that  under 
the  imdisputed  testimony  in  the  case  as  to  the  man- 
ner of  making  the  attachment,  the  defense  of  part- 
nership never  lawfully  could  have  gone  to  the  jury 
except  for  plaintiff's  consent  thereto.  The  jury  found 
that  the  plaintiff  was  entitled  to  damages  in  the  sum 
of  $4725.00,  but  the  Court,  deeming  this  amoinit  too 
high,  reduced  the  sum  to  $3,000.00,  stating  that  ''in 
"the  opinion  of  the  Court  the  suni  of  three  thousand 
'' dollars  would  be  just  and  e  qui  table  as  da  stages/' 

The  Court  and  the  jury  heard  all  the  evidence,  view- 
ed the  witnesses  on  the  stand,  and  were  better  able 
than  this  Court  to  judge  the  truthfulness  of  their 
testimony.  And  we  shall  not  cite  any  authority  to 
the  Court  to  sustain  the  proposition  that  the  findings 
of  Courts  and  juries  that  try  cases  and  hear  all  the 
testimony  are  not  lightly  set  aside,  even  though  the 
Appellate  Court  might  come  to  a  different  conclu- 
sion from  the  same  testimony.  And  this  case,  we 
submit,  is  entirely  a  question  of  fact,  (^ounsel  fo]* 
the  defendants  cannot  point  to  an  error  of  law  dur- 
ing the  trial  which  would  for  an  instant  commend  it- 
self to  the  mind  of  this  Court.  The  question  of  part- 
nership was  passed  upon  by  the  jury  and  found  in 
favor  of  the  plaintiff.    The  question  of  damages  was 
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passed  upon  by  both  tlu*  jury  and  the  Court,  and 
found  in  favor  of  plaintiff  in  the  sum  of  $300().()(). 
The  plaintiff  has  had  no  more  than  justice,  and  the 
jud<!,ment  should  stand. 

Respectfully  submitted, 

T.   C.  WEST  and 
DONOHOE    &    DIMOND, 
Attorneys  for  Defendant  in  Error, 
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UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Northern  Dis- 
trict  of  California,  First  Division. 

CLERK'S  OFFICE. 

No.  15,706. 

JOHN  W.  ERICKSON, 

vs. 

UNION  FISH  COMPANY. 

Praecipe  [for  Apostles  on  Appeal]. 

To  the  Clerk  of  said  Court  : 

Sir:  Please  issue  prepare  the  Apostles  on  appeal 
in  the  above  cause,  to  consist  of : 
All  the  pleadings,  with  the  exhibits  annexed  thereto. 
All  the  testimony,  and  other  proofs  adduced  in  the 

cause. 
All  opinions  of  the  Court. 

The  final  decree,  and  the  notice  of  appeal;  and, 
The  assignments  of  error. 

H.  W.  HUTTON, 
Proctor  for  Respondent. 

[Endorsed] :  Filed  Oct.  15,  1915.     W.  B.  Maling, 
Clerk.     By  T.  L.  Baldwin,  Deputy  Clerk.     [1*] 


*Page-number  appearing  at  foot  of  page  of  original  certified  Record, 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First 
Division. 

IN  ADMIRALTY. 

JOHN  W.  ERICKSON, 

Libelant, 

vs. 

UNION  FISH  COMPANY, 

Respondent. 

(Additional  Praecipe  for  Apostles  on  Appeal.) 

To  the  Clerk  of  the  Above-entitled  Court. 

In  addition  to  the  matters  contained  in  the  prae- 
cipe for  the  apostles  on  appeal  in  the  above  cause 
filed  with  you  to-day: 

Please  insert  in  said  apostles  the  matters  required 
by  Sec.  (1)  of  the  rules  in  Admiralty,  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuity 
adopted  May  21,  1900. 

Yours,  etc., 

H.  W.  HUTTON, 
Proctor  for  Respondent  and  Appellant. 

[Endorsed] :  Filed  Oct.  16,  1915.  W.  B.  Maling, 
Clerk.     By  T.  L.  Baldwin,  Deputy  Clerk.     [2] 
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In  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  First  Division. 

No.  15,706. 
JOHN  W.  ERICKSEN, 

Libelant, 

vs. 

UNION  FISH  COMPANY,  a  Corporation, 

Respondent.     [3] 

Statement  of  Clerk,  U.  S.  District  Court. 
PARTIES. 
Libelant:  JOHN  W.  ERICKSEN. 
Respondent:  UNION  FISH  COMPANY,  a  Corpora- 
tion. 

PROCTORS 
for 
Libelant:  F.  R.  WALL,  Esquire,  San  Francisco,  Cali- 
fornia. 
Respondent  :H.  W.  HUTTON,  Esquire,  San  Fran- 
cisco, California. 

PROCEEDINGS. 

1914. 

September  19.  Filed  verified  Libel  for  breach  of  con- 
tract of  hiring. 
Issued  Citation  for  appearance  of 
Respondent  which  Citation  was 
afterwards,  on  September  22d, 
1914,  returned  and  filed  with  the 
return  of  the  U.  S.  Marshal  en- 
dorsed thereon  as  follows :     [4] 
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^'1  hereby  certify  and  return 
that  I  served  the  annexed  Cita- 
tion on  the  therein-named  Union 
Fish  Company,  a  corporation  by 
handing  to  and  leaving  a  true  and 
correct  copy  thereof  with  John  W. 
Pew,  the  President  of  said  Union 
Fish  Company,  personally  at  San 
Francisco,  Cal.,  in  said  District, 
on  the  21st  day  of  September, 
A.  D.  1914. 

J.  B.  HOLOHAN, 

U.  S.  Marshal. 
By  C.  B.  Delaney, 
OfBce  Deputy.'' 
September  28.    Filed  Kespondent's  Exceptions  to 

Libel. 
October        3.     This  cause  this  day  came  on  for  hear- 
ing,  upon  Respondent's   Excep- 
tion to  Libel,  and  after  hearing 
duly  had,  the  Court  ordered  that 
the  matter  stand  submitted. 
22.     The  Court  this  day  rendered  a  writ- 
ten opinion,  in  which  it  was  or- 
dered that  Respondent's  Excep- 
tions to  Libel  be  overruled. 
31.     Filed  Stipulation  and  Order  that  a 
Commission  issue,  directed  to  F. 
C.  Driffield,  United  States  Com- 
missioner at  Unga,  Alaska,  au- 
thorizing him  to  take  the  testi- 
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2. 

9. 

December 

12. 

1915. 
June 


17. 


23. 


24. 


4. 


15. 
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mony  of  R.  Hoelke  and  N.  J.  Ul- 
dall. 

Filed  Answer. 

Filed  Libelant's  Cross-interroga- 
tories to  be  propounded  to  R. 
Hoelke  and  N.  J.  Uldall.     [5] 

Filed  Amended  Answer  and  Inter- 
rogatories propounded  to  Libel- 
ant. 

Filed  Answers  of  Libelant  to  Re- 
spondent's interrogatories. 

Filed  Libelant's  Cross-interrogato- 
ries, to  be  propounded  to  R. 
Hoelke  and  N.  J.  Uldall. 

Filed  Respondent's  Direct  Interrog- 
atories, to  be  propounded  to  R. 
Hoelke  and  N.  J.  Uldall. 

Issued  Commission,  directed  to  F. 
0.  Driffield,  authorizing  him  to 
take  the  testimony  of  R.  Hoelke 
and  N.  J.  Uldall. 

Filed  Answers  of  R.  Hoelke  and 
N.  J.  Uldall  to  Direct  and  Cross- 
interrogatories,  taken  before 
U.  S.  Commissioner,  Driffield,  at 
Unga,  Alaska. 

Filed  deposition  of  Sven  William 
Wallstedt,  taken  before  U.  S. 
Commissioner,  Krull,  on  behalf 
of  Respondent. 
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16.  This  cause  this  day  came  on  for  hear- 
ing in  the  District  Court  of  the 
United  States,  for  the   Northern 

District  of  California,  at  San 
i'rancisco,  before  the  Honorable 
M.  T.  Dooling,  Judge,  and  after 
hearing  duly  had,  it  was  ordered 
that  the  matter  stand  submitted 
to  Court  for  decision.  [6] 
September  8.  The  Court  this  day  rendered  a  writ- 
ten opinion,  in  which  it  was  or- 
dered that  a  decree  be  entered  in 
favor  of  Libelant  for  the  sum  of 
$716.05,  with  interest  and  costs. 
10.    Filed  Final  Decree. 

20.  Filed  Notice  of  Appeal. 

21.  Filed  Bond  on  Appeal  in  the  aggre- 

gate sum  of  $1250.00,  with  H.  W. 
Hutton    and   John  W.   Pew,   as 
sureties. 
23.     Filed  one  volume  of  testimony  taken 
in  open  Court. 
October      18.     Filed  Assignment  of  Errors.     [7] 


In  the  United  States  District  Court,  in  and  for  the 
Northern  District  of  California,  First  Division. 

IN  ADMIRALTY.— No.  15,706. 

JOHN  W.  ERICKSEN, 

Libelant, 

vs. 

UNION  FISH  COMPANY,  a  Corporation, 

Respondent. 
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Libel  for  Breach  of  Contract  of  Hiring. 
To  the  Honorable  M.  T.  DOOLING,  Judge  of  the 
United  States  District  Court,  in  and  for  the 
Northern  District  of  California,  First  Division: 
The  libel  of  John  W.  Ericksen,  late  master  of  the 
schooner  ^^ Martha,"  against  the  Union  Fish  Com- 
pany, a  Corporation,  owner  of  said  schooner,  in  a 
cause  of  breach  of  contract  of  hiring,  civil  and  mari- 
time, alleges  and  articulately  propounds  as  follows : 

1.  That,  as  libelant  is  informed  and  believes  and 
therefore  alleges  the  truth  to  be,  at  all  of  the  times 
herein  mentioned,  the  respondent  herein,  the  Union 
Fish  Company,  was,  ever  since  has  been,  and  still  is, 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  California,  with  its 
principal  place  of  business  at  San  Francisco,  in  said 
State;  that  at  all  of  said  times  said  respondent  was, 
ever  since  has  been,  and  still  is,  the  owner  of  that  cer- 
tain schooner  or  vessel  known  as  and  called  the 
^^ Martha,"  a  vessel  of  the  United  States. 

2.  That  in  the  month  of  May,  1914,  at  said  San 
Francisco,  said  respondent  and  said  libelant  entered 
into  an  oral  contract  or  agreement  of  hiring  wherein 
and  whereby  it  was  mutually  agreed  that  said  libel- 
ant was  to  proceed  to  Pirate  Cove,  Alaska,  and  after 
arrival  there  to  serve  the  respondent  as  master  of  said 
schooner  ^* Martha"  for  a  period  of  not  less  than  one 
year  and  also  during  said  time  to  [8]  assist  the 
manager  of  said  respondent's  salting  station  at  said 
Pirate  Cove  when  possible  to  do  so  without  intorfcr- 
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ing  with  libelant's  duties  as  said  master  of  said 
schooner;  that  it  was  further  agreed  by  said  respond- 
ent and  said  libelant  that  said  libelant  was,  during 
said  time,  to  receive  for  said  services  wages  at  the 
rate  of  $55  a  month  and  board  and  lodging  for  him- 
self and  his  wife,  and,  at  the  end  of  not  less  than  one 
year,  transportation  from  said  Pirate  Cove  to  said 
San  Francisco;  that  in  accordance  with  said  agree- 
ment, said  libelant  proceeded  to  said  Pirate  Cove, 
where  he  arrived  on  or  about  the  12th  day  of  June, 
1914,  and  thereupon  entered  upon  the  performance 
of  his  duties  as  aforesaid  and  continued  to  perform 
the  same  until  the  18th  day  of  July,  1914,  when  libel- 
ant was,  by  said  respondent  without  fault  on  libel- 
ant's part,  discharged  from  the  services  of  said  re- 
spondent, and  libelant  and  his  wife  were  thereupon 
by  said  respondent  furnished  with  transportation 
from  said  Pirate  Cove  to  said  San  Francisco;  that 
said  respondent  has  paid  libelant  the  aforesaid 
wages  at  the  rate  of  $55  a  month  up  to  and  including 
the  15th  day  of  July,  1914,  and  furnished  board  and 
lodging  to  said  libelant  and  his  wife  up  to  August  5, 
1914,  and  for  no  further  or  other  time;  that  on  said 
18th  day  of  July,  and  at  all  times  since  then  said 
libelant  was  and  has  been  and  still  is  ready,  willing 
and  able  to  perform  his  part  of  said  contract  of  hir- 
ing; that  because  of  the  breach  of  said  contract  of 
hiring  as  aforesaid  libelant  has  been  damaged  in  a 
sum  of  not  less  than  $1,430,  which  sum  he  asks  this 
court  to  award  to  him. 
4.  That  all  and  singular  the  premises  are  true  and 
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within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States  and  of  this  Honorable  Court. 

WHEREFORE,  libelant  prays  that  process  may 
issue  against  said  respondent  Union  Fish  Company, 
in  accordance  with  the  rules  and  [9]  practice  of 
this  court  in  admiralty,  and  that  said  respondent  be 
cited  to  appear  and  answer  upon  oath  all  and  sin- 
gular the  matters  aforesaid,  and  that  this  Court 
would  be  pleased  to  decree  payment  of  the  damages 
aforesaid,  with  interest  and  costs,  and  that  libelant 
may  have  such  other  and  further  relief  in  the  prem- 
ises as  in  law  and  justice  he  may  be  entitled  to  re- 
ceive. 

F.  R.  WALL, 
Proctor  for  Libelant. 
JOHN  W.  ERICRSEN, 
Libelant. 
Subscribed  and  sworn  to  before  me  this  19th  day 
of  Sept.,  1914. 

[Seal]  LYLE  S.  MORRIS, 

Deputy  Clerk  U.  S.  District  Court,  Northern  District 
of  California. 

[Endorsed] :  Filed  Sep.  19,  1914.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [10] 
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[Exceptions  to  Libel.] 

I7i  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First 
Division, 

IN  ADMIRALTY— No.  15,706. 

JOHN  W.  EBICKSON, 

Libelant, 

vs. 

UNION  FISH  COMPANY,  a  Corporation, 

Defendant. 

To  the  Honorable  M.  T.  DOOLINO,  Judge  of    the 
First  Division  of  the  Above-entitled  Court: 
Exceptions  taken  by  Union  Fish  Company,  the  de- 
fendant above  named  to  the   libel  of  the   libelant 
herein,  for  the  following  causes,  to  wit: 

L 
That  said  libel  does  not  state  any  facts  upon  which 
libelant  can  obtain  a  recovery  against  defendant. 

II. 
That  the  alleged  agreement  of  employment  men- 
tioned in  said  libel,  is  void  under  the  provisions  of 
subdivision  1  of  section  1624  of  the  Civil  Code  of  the 
State  of  California,  and  is  also  void  under  the  laws 
of  the  United  States  of  America. 

III. 
That  the  contract  of  employment  alleged  in  said 
libel  was  terminable  at  any  time  at  the  will  of  this 
defendant. 
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WHEREFORE  said  defendant  prays  to  be  hence 
dismissed. 

Respectfully, 

H.  W.  HUTTON, 
Proctor  for  Defendant. 
[Endorsed] :  Filed  Sep.  28,  1914.     W.  B.    Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [11] 


[Opinion    and    Order    Overruling    Exceptions    to 

[Libel.] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First 
Division. 

IN  ADMIRALITY— No.   15.706. 

JOHN  W.  ERICKSON, 


Libelant, 


vs. 
UNION  FISH  COMPANY, 


Respondent. 

H.  W.  HUTTON,  Esq.,  Proctor  for  Respondent. 
F.  R.  WALL,  Esq.,  Proctor  for  Libelant. 

ON  EXCEPTIONS  TO  LIBEL. 

In  a  suit  in  Admiralty  involving  a  contract  so 
purely  maritime  as  the  hiring  of  the  master  of  a  ves- 
sel the  Court  will  not  be  bound  by  the  Statutes  of 
Fraud  or  of  Limitations  of  individual  States;  and 
while  it  is  the  general  rule  that  an  owner  may  dis- 
charge a  master  at  will,  this  rule  is  subject  to  tin* 
qualification  that  he  nuiy  not  do  so,  if  flu*  master 
has  been  hired  for  a  fixed  term.     The  exceptions  to 


12  Union  Fish  Company 

the  libel  are  therefore  overruled. 
October  22d,  1914. 

M.  T.  DOOLING, 

Judge. 

[Endorsed] :     Filed  Oct.  22,  1914.     W.  B.  Maling, 
Clerk.     By  Lyle  S.  Morris,  Deputy  Clerk.     [12] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First 
Division, 

IN  ADMIEALITY. 


JOHN  W.  ERICKSON, 

vs. 
UNION  FISH  COMPANY, 


Libelant, 


Respondent. 


Answer. 

To  the  Honorable  M.  T.  DOOLING,  Judge  of  the 
Above-entitled  Court. 

The  answer  of  Union  Fish  Company,  respondent 
above  named,  respectfully  shows  as  follows : 

I. 

It  denies  that  libelant  was  hired  by  it  to  proceed 
to  Pirate  Cove,  in  Alaska,  and  there  work  for  a 
period  of  not  less  than  one  year,  and  in  that  behalf 
it  alleges  that  no  time  of  service  was  ever  agreed 
upon  between  libelant  and  respondent,  excepting 
only  that  it  was  agreed  that  libelant  should  work 
for  respondent  only  so  long  as  it  was  mutually  satis- 
factory to  libelant  and  respondent. 

It   denies  that  libelant   was   hired  to   assist   the 
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manager  of  respondent  at  any  time  or  place,  but  it 
admits  that  libelant  was  hired  to  work  partly  as  mas- 
ter of  said  vessel  *^ Martha,"  and  partly  on  shore 
as  the  superintendent  of  respondent  in  Alaska  might 
direct. 

It  denies  that  it  was  ever  agreed  between  libelaijt 
and  respondent  that  at  the  expiration  of  one  year 
from  the  time  libelant  arrived  at  Pirate  Cove,  in 
Alaska,  or  that  at  the  end  of  not  less  than  a  year, 
respondent  agreed  to  furnish  transportation  for 
libelant  and  his  wife  from  Pirate  Cove,  in  Alaska, 
to  San  Francisco,  in  the  State  of  California,  it 
admits,  however  that  respondent  did  agree  to  [13] 
furnish  transportation  for  libelant  and  his  wife  from 
said  Pirate  Cove  to  said  San  Francisco  whenever 
libelant's  services  might  terminate  in  Alaska. 

It  denies  that  libelant  ever  entered  upon  the  per- 
formance of  service  for  respondent  in  Alaska  as 
assistant  to  respondent's  manager  at  Pirate  Cove,  in 
Alaska,  or  at  any  other  place,  it  admits  however  that 
libelant  worked  as  second  mate  on  one  of  respon- 
dent's vessels  from  San  Francisco,  to  said  Pirate 
Cove  and  that  at  the  last-mentioned  place  he  worked 
for  respondent  as  master  of  the  vessel  *' Martha" 
and  partly  on  shore  in  doing  such  work  as  he  was 
called  upon  to  do  by  respondent's  superintendent  in 
Alaska.  And  in  that  behalf  respondent  alleges  that 
libelant's  method  of  doing  such  work  was  unsatis- 
factory in  this  that  libelant  would  not  work  proper 
hours  and  the  hours  of  service  usually  wcn-kod  in 
businesses  of  like  character  in  Alaska,  he  was  also 
careless  in  his  work,  and  becoming  dissatisfiiMi  with 
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his  employment  it  was  mutually  agreed  between  him- 
self and  respondent's  superintendent  in  Alaska,  to 
wit,  at  said  Pirate  Cove  therein,  that  libelant's  ser- 
vice should  end,  and  thereupon  libelant  left  said 
Pirate  Cove  and  was  by  respondent  furnished  with 
transportation  with  his  wife  therefrom  to  said  San 
Francisco,  at  which  place  it  was  agreed  between  libel- 
ant and  respondent  that  there  was  a  balance  owing 
said  libelant  of  the  sum  of  eighty-seven  and  64/100 
(87.64)  dollars  by  said  respondent,  which  was  paid 
to  him  by  said  respondent  on  the  7th  day  August, 
1914,  which  libelant  received  and  accepted  in  full  of 
all  demands  against  respondent. 

Respondent  denies  that  by  reason  of  any  act  or 
omission  of  its,  or  by  reason  of  any  breach  of  contract 
of  hiring  or  by  reason  of  anything  else  ever  exist- 
ing between  libelant  and  respondent,  that  libelant 
has  been  damaged  in  the  sum  of  $1,430,  or  any  any 
other  sum,  or  has  suffered  any  damage  at  all.     [14] 

11. 

Respondent  denies  that  the  premises  stated  in  the 
libel  are  true,  except  as  they  may  be  specially  admit- 
ted herein,  or  admitted  by  reason  of  a  failure  to  deny 
the  same  herein,  and  it  denies  that  the  matters  stated 
in  said  libel  are  either  the  within  the  admiralty  and 
maritime  or  admiralty  or  maritime  jurisdiction  of 
the  United  States  of  this  Honorable  Court. 

WHEREFORE  respondent  prays  that  libelant 
take  nothing  by  his  action  herein,  but  that  the  libel 
herein  may  be  dismissed,  and  that  it,  said  respondent, 
may  have  such  other  and  further  relief  herein  as 
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the  Court  is  competent  to  give  in  the  premises. 

UNION  FISH  COMPANY, 

Respondent. 
By  J.  W.  PEW, 

President. 
H.  W.  HUTTON, 

Proctor  for  Respondent. 

United  States  of  America, 
Northern  District  of  California, — ss. 

J.  W.  Pew,  being  first  duly  sworn,  deposes  and 
says  as  follows :  I  am  an  officer,  to  wit,  the  President 
of  Union  Pish  Company,  the  respondent  above 
named;  T  have  read  the  foregoing  answer  and  I 
know  the  contents  thereof,  and  the  same  is  true  of 
my  own  knowledge,  except  as  to  the  matters  therein 
stated  on  information  or  belief,  and  as  to  those  mat- 
ters I  believe  it  to  be  true. 

[Seal]  J.  W.  PEW. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  October,  1914. 

MARGUERITE  S.  BRUNER, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]  :,Filed  Nov.  2,  1914.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [15] 
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[Amended  Answer  and  Interrogatories.] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California^  First 
Division. 

IN  ADMIRALITY— No.    15.706. 

JOHN  W.  ERICKSON, 

Libelant, 

vs. 

UNION  FISH  COMPANY,  a  Corporation, 

Respondent. 

To  the  Honorable  M.  T.  DOOLING,  Judge  of  the 
Above-entitled  Court: 

The  amended  answer  of  Union  Fish  Company^ 
respondent  above  named,  filed  by  leave  of  the  Court 
first  had  and  obtained,  respectfully  shows  as  follows : 

It  denies  that  libelant  was  hired  by  it  to  proceed 
to  Pirate  Cove,  in  Alaska,  or  to  any  other  place,  and 
there  work  for  it,  this  said  respondent,  for  a  period 
of  not  less  than  one  year,  and  in  that  behalf  it  alleges 
that  no  period  of  service  was  ever  agreed  to  between 
libelant  and  respondent. 

It  denies  that  it  was  ever  mutually  agreed 
between  libelant  and  this  said  respondent  that  libel- 
ant should  proceed  to  Pirate  Cove,  in  Alaska,  or 
anj'ivhere  else  and  there  serve  respondent  as  master 
of  the  schooner  ^'Martha,"  and  also  to  assist  the 
manager  of  respondent  at  said  Pirate  Cove  or  any- 
where else;  it  admits  that  libelant  was  hired  for  a 
time  not  specified  to  proceed  to  Pirate  Cove,  in 
Alaska,  and  there  work  for  respondent  as  master  of 
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the  schooner  ^'Martha,"  and  when  not  so  engaged  to 
work  on  shore  at  said  Pirate  Cove  as  respondent's 
superintendent  at  said  Pirate  Cove  might  direct. 
[16] 

It  denies  that  it  was  ever  agreed  between  libelant 
and  this  respondent  that  libelant's  wages  while  he 
was  working  for  it  the  said  respondent  should  be 
$55  a  month  and  board  and  lodging  for  himself  and 
his  wife;  it  admits,  how^ever,  that  libelant's  wages 
were  agreed  upon  as  $55  per  month  and  board  and 
lodging  for  himself  only,  but  by  permission  of  re- 
spondent libelant  took  his  wife  to  Pirate  Cove  with 
him  on  one  of  respondent's  vessels,  but  respondent 
denies  that  as  a  part  of  the  consideration  of  libel- 
ant's employment  by  it,  it  ever  agreed  to  furnish 
his  said  wife  board  or  lodging. 

It  denies  that  it  was  ever  agreed  between  libelant 
and  respondent  that  at  the  expiration  of  not  less 
than  one  year  after  libelant  arrived  at  said  Pirate 
Cove  transportation  should  be  furnished  for  libel- 
ant and  his  wife  from  Pirate  Cove,  in  Alaska,  to 
San  Francisco,  it  admits,  how^ever,  that  it  is  the 
custom  of  respondent  to  furnish  transportation  for 
its  employees  and  their  wives  and  families  working 
at  said  Pirate  Cove  to  said  San  Francisco  whenever 
the  term  of  service  of  such  employees  ends. 

It  denies  that  libelant  ever  entered  upon  the  per- 
formance of  any  duties  for  respondent  at  Pirate 
Cove,  in  Alaska,  under  the  or  any  agreement  men- 
tioned in  libelant's  libel,  or  that  he  ever  entered 
on  any  duties  a  part  or  any  of  which  was  to  assist  the 
manager  of  respondent  at  said  Pirate  Cove,  or  that 
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he  ever  entered  upon  any  duties  whatever  at  said 
Pirate  Cove  under  and  by  which  he  was  to  serve  re- 
spondent for  a  period  of  not  less  than  one  year  at 
said  place  or  under  any.  agreement  by  which  he  was 
to  serve  said  respondent  for  that  period. 

Respondent  alleges  that  libelant  was  hired  by  it  to 
proceed  to  said  Pirate  Cove,  in  Alaska,  and  there 
work  for  respondent  partly  as  master  of  the  schooner 
** Martha"  and  partly  on  shore;  that  no  term  of 
service  was  mentioned  or  agreed  upon  between  libel- 
ant and  respondent;     [17]     that  pursuant  to  such 
agreement  libelant  shipped  as  second  mate  on  one 
of  libelant's   vessels   and   proceed   to   said   Pirate 
Cove,  at  which  place  he  commenced  to  and  did  work 
for  respondent  partly  as  master  of  the  schooner 
^* Martha"  and  partly  on  shore;  that  while  so  work- 
ing he  would  not  work  according  to  the  customs  of 
the  business  in  which  he  was  engaged,  in  this,  that  at 
said  Pirate  Cove  there  was  at  the  time  libelant  so 
worked  there  and  had  been  for  many  years  prior 
to  his  doing  such  work  a  custom  that  men  should 
commence  work  at  such  work  as  libelant  did  at  five 
o'clock  in  the  morning  and  continue  to  work  as  late 
in  the  evening  as  was  necessary,  the  work  respond- 
ent being  engaged  in  at  said  place  being  the  catch- 
ing and  salting  of  codfish,  and  at  times  late  hours  are 
necessary  in  such  business,  and  it  was  also  the  cus- 
tom at  said  place  to  work  Sundays ;  that  libelant  was 
familiar  with  the  custom  when  he  was  employed  as 
he  had  worked  in  Alaska  at  the  same  business  be- 
fore ;  that  libelant  would  not  and  did  not  commence 
to  work  while  he  was  working  under  the  employment 
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aforesaid  at  said  Alaska  before  seven  in  the  morn- 
ing and  he  would  not  work  on  Sundays  at  all ;  that 
his  method  of  doing  work  when  he  did  do  any  was 
unsatisfactory  in  this,  that  he  was  slow,  grumbled 
about  the  work  he  was  asked  to  do,  and  at  times 
would  not  work  at  all;  that  while  at  said  Pirate 
Cove  libelant  demanded  work  of  respondent  at  a 
station  different  to  the  station  for  which  he  was  em- 
ployed, he  was  careless  in  his  work  and  dissatisfied 
with  his  employment,  and  thereupon  he  was  dis- 
charged by  libelant's  superintendent  at  said  Pirate 
Cove,  to  which  discharge  he  assented,  and  an  account 
was  thereupon  stated  between  libelant  and  respond- 
ent of  all  matters  and  things  that  existed  between 
them,  by  which  account  a  balance  was  shown  to  be  due 
to  the  libelant  from  the  respondent  in  amount  the 
sum  of  $87.64,  which  sum  was  paid  to  him  by  this  re- 
spondent on  the  7th  day  of  Aug*ust,  1914,  and  libelant 
received  and  accepted  the  same  in  full  of  all  claims 
and  demands  against  said  respondent.     [18] 

That  at  the  time  libelant  worked  for  respondent 
at  said  Pirate  Cove,  respondent  had  a  large  number 
of  other  men  at  work  for  it  at  said  place,  consisting 
of  fishermen,  fish  splitters,  salters  and  other  men  en- 
gaged in  work  incident  to  a  codfish  station  and  neces- 
sary in  doing  work  thereat. 

Respondent  denies  that  by  reason  of  any  act  or 
omission  of  its,  or  by  reason  of  any  breacli  of  con- 
tract of  hiring  libelant  by  it,  the  said  respondent,  or 
by  reason  of  anything  else  ever  existing  between  the 
libelant  and  respondent,  that  libelant  has  been  dam- 
aged in  the  sum  of  $1430.00  or  any  other  sum,  or  at 
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all,  or  has  suffered  any  damage  whatever. 

Respondent  denies  that  the  premises  stated  in  the 
libel  are  true,  except  as  they  may  be  specially  ad- 
mitted herein,  or  admitted  by  a  failure  to  deny  the 
same,  and  denies  that  the  matters  stated  in  said  libel 
are  either  within  the  admiralty  and  maritime  juris- 
diction or  the  admiralty  or  maritime  jurisdiction  of 
the  United  States,  or  of  this  Honorable  Court. 

Wherefore  respondent  prays  that  libelant  take 
nothing  by  this  action,  but  that  his  libel  may  be  dis- 
missed, and  that  it  may  have  such  other  and  further 
relief  as  the  Court  is  competent  to  give  in  the  prem- 
ises. 

UNION  FISH  COMPANY, 

Respondent. 
By  J.  W.  PEW, 
H.  W.  HUTTON, 

Proctor  for  Respondent. 

United  States  of  America, 
Northern  District  of  California, — ss. 

J.  W.  Pew,  being  first  duly  sworn,  deposes  and 
says  as  follows : 

I  am  an  officer,  to  wit,  the  President  of  Union 
Fish  Company,  the  respondent  above  named ;  I  have 
read  the  foregoing  amended  answer  and  know  the 
contents  thereof,  and  the  same  is  true  of  my  own 
knowledge,  except  as  to  the  matters  therein  stated  on 
information  or  belief,  [19]  and  as  to  those  mat- 
ters I  believe  it  to  be  true. 

J.  W.  PEW. 
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Subscribed  and  sworn  to  before  me  this  11th  day 
of  December,  1914. 

[Seal]  MARGUERITE  S.  BRUNER, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Interrogatories  Propounded  to  Libelant  by 
Respondent.] 
Interrogatories    propoimded    to    libelant    by    re- 
spondent and  which  he  is  required  to  answer  under 
oath: 

I. 
Did  you  ever  w^ork  in  Alaska  prior  to  the  year 
1914  ?    If  so  state  when  and  for  who,  and  what  you 
worked  at. 

II. 
Who  held  the  conversation  with  you  when  you 
were  hired  to  work  for  respondent  at  the  times  men- 
tioned in  your  libel? 

III. 
Where  w^as  such  conversation  held  and  who  was 
present  ? 

IV. 
What  was  said  ? 

V. 
How  many  trips  did  you  make  as  master  of  the 
^*  Martha"? 

VI. 
Give  the  dates  you  started  on  such  trips,  where 
they  were  to  and  to  what  places  she  went  witli  you 
on  board  as  master. 

VII. 
When  you  were  not  actually  on  the  '^Martha''  as 
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master  what  work  did  you  do  at  Pirate  Cove?     [20] 

VIII. 
How  long  did  it  take  you  to  make  a  trip  on  the 
'*  Martha ''? 

IX. 
How  many  men  were  working  for  the  respondent 
at  Pirate  Cove  while  you  were  during  1914? 

X. 
Have  you  done  any  work  since  you  returned  to 
San  Francisco,  from  Pirate  Cove  in  August,  1914? 
If  so,  for  whom  have  you  worked,  what  work  have 
you  done,  and  how  much  have  you  earned? 

XI. 
Are  you  a  citizen  of  the  United  States?    If  so, 
when  and  where  did  you  become  a  citizen  ? 

XII. 
Who  discharged  you  from  respondent's  service  in 
Alaska,  and  what  did  he  say  when  he  discharged  you  ? 

XIII. 
What  did  you  say  when  you  were  discharged? 

XIV. 
Did  you  at  any  time  ask  to  be  transferred  to  an- 
other station  in  Alaska  from  Pirate  Cove?    If  so, 
what  station. 

XV. 
Are  you  familiar  with  the  work  necessary  for  fill- 
ing a  position  in  a  codfish  salting  station?      If  so, 
state  what  experience  you  have  had  and  when  you 
gained  such  experience. 

H.  W.  HUTTON, 
Proctor  for  Respondent. 
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[Endorsed] :  Filed  Dec.  12,  1914.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [21] 


In  the  District  Court  of  the  United  States,  in  and  for 
the    Northern    District    of    California,    First 
Division, 

IN  ADMIRALTY— No.  15,706. 

JOHN  W.  ERICKSEN, 

Libelant, 

vs. 

UNION  FISH  COMPANY,  a  Corporation, 

Respondent. 

Answers  to  Respondent's  Interrogatories. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

John  W.  Ericksei2,  being  first  sworn,  deposes 
and  says:  That  the  following  are  his  answers  to  the 
interrogatories  propounded  to  him  by  the  respond- 
ent in  the  above-entitled  libel,  at  the  end  of  said  re- 
spondent's amended  answer  to  said  libel;  that  said 
answers  of  this  affiant  are  numbered  to  correspond 
to  the  interrogatories  of  said  respondent  and  are  as 
follows,  to  wit; 

I. 

Yes.  I  first  worked  in  Alaska  in  1898,  fishing  for 
salmon  in  the  Nushak  for  the  Alaska  Packer's  Asso- 
ciation. In  1900  I  went  up  there  sailor  for  the  Mc- 
Cullom  Fish  Co.,  which  afterwards,  as  I  understand 
it,  became  the  Union  Fish  Co.,  and  fished  for  them 
about  a  year  off    and    on,  codfishing,  dressing  and 
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salting  our  own  fish  on  shore  and  kenching  or  loading 
them  in  bulk  on  the  schooner  ''Serena."  I  also 
helped  during  that  time  to  build  for  the  McCullom 
Co.,  a  salting  station  at  Eagle  Harbor.  In  1901,  I 
fished  for  the  Greenbaum  Company  around  Unga, 
doing  the  same  work  as  in  1900.  In  1902,  I  fished 
for ,  salmon  for  the  Whalers  around  Ketchikan. 
[22]  In  1906,  I  fished  for  salmon  for  the  Alaska 
Packer's  Association  in  Naknek,  and  before  the  fish- 
ing season  began,  I  helped  discharge  the  vessels  and 
to  build  warehouses,  repair  wharves,  drive  spiles  for 
traps,  launch  lighters  and  do  the  work  usually  done 
by  fishermen  in  Alaska,  before  fishing  begins. 

II. 

Mr.  C.  P.  Overton,  the  manager  of  the  Union  Fish 
Co.,  the  company  that  I  am  suing. 

III. 

In  May,  1914,  while  I  was  in  command  of  and  run- 
ning the  sloop  ''Union"  about  San  Francisco  Bay, 
for  the  Union  Fish  Co.,  I  spoke  to  Mr.  Cox,  a  clerk 
for  the  company,  and  asked  him  if  the  company  had 
any  station  in  Alaska  where  I  could  be  station  boss. 
He  said  he  would  speak  to  Mr.  Overton.  A  day  or 
two  after  that  I  went  to  the  office  of  the  Union  Fish 
Co.,  at  41  Clay  Street,  in  San  Francisco,  California, 
as  I  was  in  the  habit  of  doing,  for  I  went  there  nearly 
every  day  for  orders.  I  was  outside  of  the  window 
or  grating  at  the  office  of  the  company  and  Mr.  Over- 
ton was  inside  of  the  office.  There  was  nobody  else 
there  that  I  could  see,  except  that  Mr.  Cox  was  in  the 
office  when  I  came  to  the  window;  but  he  went  into 
another  office  as  soon  as  the  conversation  began  with 
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me  and  Mr.  Overton.  Mr.  Cox  came  into  the  office 
where  Mr.  Overton  and  I  were  once  or  twice  after- 
wards during  our  conversation,  as  I  remember  it,  to 
get  some  papers  or  books  or  something  and  went 
right  out  again. 

IV. 
All  that  was  said,  as  nearly  as  I  can  remember, 
although  I  don't  claim  to  give  the  exact  words  or 
just  the  order  things  w^ere  said,  was  this:  Mr.  Over- 
ton first  said  to  me,  '*I  hear.  Cap.,  you  want  to  go 
up  to  Alaska."  I  said,  ^^Yes,  I  would  like  to  go. 
I'd  like  to  get  some  station  to  be  boss  in,  and  fish 
at  the  same  time,  [23]  if  you  want  me  to,  being 
as  I  w^ant  to  take  my  wife  along  with  me  up  there." 
Then  he  said  to  me,  '^  We  haven't  got  no  station;  but 
there  is  a  job  to  run  the  schooner  'Martha'  as  a  skip- 
per, if  you  would  like  to  take  that,  at  Pirate  Cove. 
I  will  give  you  more  wages,  or  you  may  call  it  more 
w^ages,  than  you  are  getting  now.  You  will  get  your 
board  and  your  wife's  board  and  $55  a  month.  I 
would  like  to  have  you  go  up  there  for  at  least  a  year, 
or  longer  if  everything  is  all  right,  and  when  you  get 
through  with  the  job,  of  course,  we  will  bring  you 
back.  You  can  help  Hoelke  the  foreman,  around 
the  station  w^hen  it  doesn't  interfere  with  your  work 
with  the  'Martha.'  "  I  said,  ''What  doing?"  And 
he  said,  "Count  fish  and  do  whatever  odd  jobs  there 
are."  So  I  said,  "I  would  have  no  expenses  at  all, 
then?"  "No,"  he  said,  "everything  will  ])e  fur- 
nished you,  and  there  is  a  cottage  u])  there  you  can 
live  in."     He  then  told  me,  "You  go  and  consult  with 
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your  wife  and  let  me  know  what  she  says.''  I  saidy 
^'All  right,"  and  then  went  to  a  restaurant  on  the 
waterfront  where  I  met  my  wife  and  we  talked  it 
over,  and  I  saw  Mr.  Overton  at  the  office  later  on  that 
same  day  and  told  him,  ^^My  wife  is  wilUng  to  go  all 
right  and  I  will  take  the  job."  He  then  said,  ''AH 
right,  you  get  ready  to  go  on  the  'Golden  State.'  " 

V. 

Five. 

VI. 

I  can't  give  the  exact  dates;  but  as  nearly  as  I  can 
remember  she  started  on  the  first  trip  from  Pirate 
Cove  about  June  16,  1914,  for  Sandburn,  went  there 
and  returned  to  Pirate  Cove,  where  she  arrived  the 
next  day.  Started  from  Pirate  Cove  on  the  second 
trip,  about  three  days  later  for  Porter  Bay  and  went 
there  and  returned  to  Pirate  Cove  in  three  or  four 
days.  Started  on  the  third  trip  three  or  four  days 
after  the  end  of  the  second  trip  and  went  first  to 
Northwest  Harbor  and  then  to  Siminoff,  and  then 
back  to  Pirate  Cove,  taking  about  five  days.  About 
three  days  after  the  third  [24]  trip  started  on 
the  fourth  trip  which  was  from  Pirate  Cove  to  Sand- 
burn,  and  return,  and  took  about  three  days.  The 
fifth  trip  began  about  a  day  after  the  fourth.  It  was 
also  from  Pirate  Cove  to  Sandburn,  and  return,  and 
took  three  or  four  days,  I  don't  know  exactly  which. 

VII. 

All  kinds  of  odd  jobs,  such  as  shingling  roofs,  pack- 
ing codfish  tongues,  bundling  up  empty  salt  sacks, 
counting  fish  and  keeping  the  "Martha"  in  condition 
for  sea  and  shipshape. 
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XVIII. 

This  is  answered  in  *^VI,"  as  near  as  I  can  answer 
it. 

IX. 

I  don't  know  exactly;  but  between  30  and  40. 

X. 

My  earnings  since  I  arrived  from  Alaska  have 
been:  Schooner  ''C.  T.  Hill"  longshoring,  $25.00; 
steamer  ^^Strathdee/'  Pacific  Stevedoring  Co.,  in 
September,  $35.00;  Mail  Dock  for  ^^Woodside"  long- 
shoring,  $11.50;  on  the  Grace  dock  for  the  California 
Stevedoring  Co.,  steamer  ''Santa  Clara''  in  October, 
$36.00;  California  Stevedoring  Co  on  Grace  dock  in 
October,  $12.00;  for  California  Stevedoring  Co.  on 
the  steamer  ''S.  F.  Dollar"  in  November,  $17.50; 
Grace  dock  in  November,  $21.00.  Total,  $158.00. 
During  that  time  the  house  and  board  expenses  for 
myself  and  wife  have  been  $220.00. 

XI. 

Yes.     In  1912,  at  San  Francisco,  CalifoiTiia. 

XII. 

Hoelke,  the  foreman  of  the  Union  Fish  Company's 
station  at  Pirate  Cove,  Alaska.  On  July  18,  1914, 
as  nearly  as  I  can  remember,  Hoelke  came  over  to 
my  cottage  and  asked  my  wife  if  I  was  in.  She  told 
him  that  I  was  eating  supper,  and  he  said,  ''After  he 
is  through  [25]  tell  him  to  come  over  to  my 
office."  I  went  over  to  the  oftice  after  supper  and 
Hoelke  said  to  me,  ''You  pack  up  to-morrow  and  go 
down  on  the  'Golden  State';  I  will  make  up  your  time 
and  you  can  get  it  and  look  it  over  to-morrow." 
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XIII. 

I  said  ^^ All  right." 

XIV. 
No. 

XV. 
Yes.     I  have  already   stated  where   and  how   I 
gained  such  experience  in  answer  to  Interrogatory 
No.  ^^I." 

JOHN  W.  ERICKSEN. 

Subscribed  and  sworn  to  before  me  this  17th  day  of 
Dec,  1914. 

[Seal]  CHARLES  EDELMAN, 

Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  expires  April  7,  1918. 

Received  a  copy  of  within  answers  of  libelant  to 
respondent's  interrogatories  this  17th  day  of  Decem- 
ber, 1918. 

H.  W.  HUTTON, 

Proctor  for  Respondent. 

[Endorsed] :  Filed  Dec.  17,  1914.  W.  B.  Maling, 
Clerk.    By  C.  W  Calbreath,  Deputy  Clerk.     [26] 


[Commission  to  Take  Depositions  of  B.  Hoelke 

et  al.] 

The  President  of  the  United  States  of  America,  to 
F.   C.  Driffield,   United  States   Commissioner, 
Unga,  Alaska,  Greeting: 
KNOW  YE,  That  we,  in  confidence  of  your  pru- 
dence  and   fidelity,   have   appointed  you   Commis- 
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sioner,  and  by  these  presents  do  give  you  full  power 
and  authority  diligently  to  examine  upon  corporal 
oath  or  affirmation,  before  you  to  be  taken,  and  upon 
the  interrogatories  and  eross-interrogatories  here- 
unto annexed,  R.  Hoelke  and  N.  J.  Uldall,  as  wit- 
nesses on  the  part  of  the  respondent  in  a  certain 
cause  now^  pending  undetermined  in  the  District 
Court  of  the  United  States,  in  and  for  the  Northern 
District  of  California,  First  Division,  wherein  John 
W.  Erickson  is  the  libelant  and  Union  Fish  Com- 
pany, a  corporation,  is  the  respondent. 

And  we  do  hereby  require  you  F.  C.  Driffield  be- 
fore whom  such  testimony  may  be  taken,  to  reduce 
the  same  to  w^riting,  and  to  close  it  up  under  your 
hand  and  seal  directed  to  the  Clerk  of  the  District 
Court  of  the  United  States,  in  and  for  the  Northern 
District  of  California,  First  Division,  at  the  city  of 
San  Francisco,  State  of  California,  as  soon  as  may  be 
convenient  after  the  execution  of  this  commission; 
and  that  you  return  the  same,  when  executed,  as 
above  directed,  with  the  title  of  the  cause  endorsed 
on  the  envelope  of  the  commission. 

WITNESS  the  Honorable  M.  T.  DOOLING,  Judge 
of  the  District  Court  of  the  United  States  of  Amer- 
ica, for  the  Northern  District  of  California,  this  24th 
day  of  December,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  fourteen  and  of  our  Inde- 
pendence the  139th. 

[Seal]  W.  B.  MALING, 

Clerk. 
By  C.  W.  Calbreath, 
Deputy  Clerk.     [27] 
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[Stipulation  and  Order  for  Issuance  of  Commission 
to  Take  Depositions  of  R.  Hoelke  et  al.] 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division, 

IN  ADMIRALTY. 

JOHN  W.  ERICKSON, 

Libelant, 

vs. 

UNION  FISH  COMPANY,  a  Corporation, 

Respondent. 

It  is  hereby  stipulated  and  agreed  that  a  commis- 
sion may  issue  out  of  and  under  the  seal  of  the  above- 
entitled  court,  directed  to  F.  C.  Driffield,  a  United 
States  Commissioner,  located  at  Unga,  Alaska,  au- 
thorizing him  to  there  take  the  testimony  in  the 
above-entitled  cause  of  R.  Hoelke  and  N.  J.  Uldall, 
upon  written  interrogatories,  the  direct  interroga- 
tories on  the  part  of  respondent  to  be  served  upon 
proctor  for  libelant  within  three  days  after  the  mak- 
ing of  an  order  by  the  above-entitled  Court  directing 
such  commission  to  issue  cross-interrogatories  on  be- 
half of  libelant  to  be  served  within  five  days  after 
the  service  of  such  direct  interrogatories,  and  re- 
direct interrogatories  to  be  served  within  two  days 
after  the  service  of  such  cross-interrogatories  if  re- 
spondent shall  desire  redirect  interrogatories;  the 
interrogatories  may  be  settled  by  the  judge  of  said 
court  if  either  party  desires  such  settlement. 
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Dated  October  29th,  1914. 

F.  R.  WALL, 
Proctor  for  Libelant. 
H.  W.  HUTTON, 
Proctor  for  Respondent. 
Let  such  Commission  issue. 

M.  T.  DOOLING, 
Judge. 

[Endorsed] :  Filed  Oct.  31,  1914.     W.  B.  Maling, 
Clerk.     By  C.  W  Calbreath,  Deputy  Clerk     [28] 


[Interrogatories  to  be  Propounded  to  R.  Hoelke.] 
In  the  District  Cornet  of  the  United  States,  in  and 

for  the  Northern  District  of  California,  First 

Division. 

IN  ADMIRALTY. 
JOHN  W.  ERICKSON, 


Libelant, 


vs. 
UNION  FISH  COMPANY, 


Respondent. 

Interrogatories  to  be  propounded  to  R.  Hoelke,  on 
the  taking  of  his  deposition  before  F.  C.  Driffield, 
Esq.,  United  States  Commissioner  at  Unga,  Ahiska. 

I. 
What  is  your  name,  age,  occupation,  and  where  do 
you  reside? 

II. 
Are  you  in  the  employ  of  tlie   Union   Fish   Com- 
pany?    If  so,  how  long  have  you  been  in  its  employ, 
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and  at  what  place  and  in  what  capacity  ? 

III. 

If  you  state  in  response  to  the  last  interrogatory 
that  you  are  manager  or  superintendent  of  respond- 
ent above  named,  please  state  how  long  you  have 
been  such  manager  or  superintendent  and  if  you 
have  an  assistant,  and  if  so,  how  long  your  present 
assistant  has  held  that  position. 

IV. 

Do  you  know  John  W.  Erickson,  the  libelant  above 
named ^    If  so,  how  long  have  you  known  him? 

V. 

Did  libelant  work  at  Pirate  Cove,  Alaska,  during 
the  months  of  June  and  July,  1914 f  If  so,  state  for 
whom  worked  and  under  whose  direction  he  was 
while  doing  such  work.     [29] 

VI. 

If  you  state  in  response  to  the  last  interrogatory 
that  libelant  worked  at  Pirate  Cove,  Alaska,  during 
said  months,  please  state  what  he  was  while  work- 
ing. 

vn. 

Did  the  libelant  act  as  master  of  the  vessel  ^^  Mar- 
tha'' in  Alaska  during  the  months  above  mentioned? 
If  so,  how  much  of  his  time  was  occupied  on  that 
vessel ? 

VIII. 

Did  libelant  work  on  shore  at  Pirate  Cove,  Alaska, 
during  the  months  above  mentioned?  If  so,  how 
much  of  the  whole  time  he  worked  in  Alaska  did  he 
work  on  shore,  and  what  did  he  do  ? 
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IX. 

What  time  do  men  start  to  work  at  Alaska,  par- 
ticularly in  Pirate  Cove,  and  what  time  has  it  been 
the  custom  to  so  start  there  for  years  past  f 

X. 
What  time  did  libelant  start  to  work  there? 

XI. 
What  effect  had  the  starting  of  libelant  to  work 
,   at  the  time  he  did  on  the  other  men  at  Pirate  Cove? 

xn. 

Did  you  ever  have  any  conversations  with  libelant 
about  the  time  he  started  to  work  ?  If  so,  how  many, 
when  and  what  was  said  ? 

XIII. 
What  is  the  purpose  of  men  starting  to  work  at 
the  time  they  do  at  Pirate  Cove  in  Alaska! 

XIV. 
Did  libelant  obey  your  orders  in  Alaska?    If  you 
state  that  he  did  not,  state  in  what  particulars,  and 
what,  if  anything,  you  said  to  him  relative  thereto? 
[30] 

XV. 
State  the  circumstances  imder  which  libelant  left 
the  service  of  the  Union  Fish  Company  at  Alaska, 
what  you  said  to  him  relative  thereto,  and  what  he 
said  to  you. 

XVI. 
Was  libelant  competent  to  perform  the  services  he 
attempted  to  perform  at  Pirate  Cove?     If  not,  state 
in  w^hat  particulars  he  was  not  competent. 

XVII. 
Did  you  have  any  conversations  with  libelant  rela- 
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tive  to  the  manner  of  doing  his  work?i  If  you  state 
that  you  did,  state  how  many,  the  time  such  con- 
versations took  place  and  what  was  said. 

xvni. 

Was  libelant  able  to  perform  the  work  required  of 
him  in  Alaska  by  the  Union  Fish  Company  ?  If  not, 
state  in  what  particulars. 

XIX. 
State  generally  anything  you  may  know  relating 
to  John  W.  Erickson,  the  libelant,  and  happening 
while  he  was  in  the  employ  of  the  Union  Fish  Com- 
pany, although  not  specifically  asked  for  in  the  fore- 
going interrogatories. 

H.  W.  HUTTON, 
Proctor  for  Respondent.     [31] 


[Interrogatories  to  be  Propounded  to  N.  J.  Uldall.] 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division, 

IN  ADMIRALTY. 

JOHN  W.  ERICKSON, 

Libelant, 

vs. 

UNION  FISH  COMPANY, 

Respondent. 

Interrogatories  to  be  propounded  to  N.  J.  Uldall^ 
upon  the  taking  of  his  deposition  before  F.  C.  Drif- 
field, Esq.,  United  States  Commissioner  at  Unga^ 
Alaska. 
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I. 

What  is  your  name,  age,  occupation,  and  where  do 
you  reside? 

II. 
If  you  state  in  response  to  the  last  interrogatory 
that  you  are  working  for  the  Union  Fish  Company, 
state  where,  how  long  you  have  so  worked  and  in 
what  capacity. 

III. 
Do  you  know  John   W.    Erickson,    the    libelant 
herein  ?    If  you  do,  state  how  long  you  have  known 
him,  and  where  you  first  became  acquainted  with 
Mm. 

IV. 
Did  libelant  work  at  Pirate  Cove,  Alaska,  while 
you  have  been  there?     If  so,  state  what  he  did. 

V. 
Did  he  do  any  work  on  shore  there?    If  so,  state 
how  much  of  the  time  he  worked  on  shore,  and  what 
he  did  when  he  worked  on  shore. 

VI. 
Was  libelant  able  to  do  the  work  required  of  him 
at  Pirate  Cove?    If  you  state  he  was  not,  state  in 
what  particulars  he  was  not.     [32] 

VII. 
What  hours  of  labor  did  the  men  employed  at  Pi- 
rate Cove  by  the  respondent  work  during  the  time 
libelant  was  there  ? 

VIII. 
What  hours  of  labor  did  libelant  work  while  he 
was  there  ? 
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IX. 
Did  you   ever  hear   any   conversations   between 
libelant  and  R.  Hoelke  on  the  subject  of  the  hours 
of  labor  libelant  worked  at  Pirate  Cove?    If  so, 
please  state  the  conversations. 

X. 
Do  you  know  from  any  conversations  you  ever 
heard  in  which  libelant  took  part,  why  libelant  left 
Pirate  Cove  for  San  Francisco  ?  If  you  do,  please 
give  the  conversations,  or  any  conversations,  re- 
lative thereto  had  in  libelant's  presence. 

XI. 
What  was  the  general  manner  of  libelant's  per- 
formance of  service  at  Pirate  Cove?    Please  give 
full  particulars. 

XII. 
Please  state  and  matters  that  you  know  relative  to 
libelant's  work  at  Pirate  Cove,  his  performance 
thereof,  and  how  and  the  circumstances  under  which 
he  left  there,  although  not  particularly  called  for  in 
the  foregoing  interrogatories. 

H.  W.  HUTTON, 
Proctor  for  Respondent. 
Copy  received  this  3d  day  of  November,  1914. 

F.  R.  WALL, 
Proctor  for  Libelant. 

[Endorsed]  :  Filed  Dec.  23,  1914.     W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [33] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division, 

IN  ADMIRALTY— No.  15,706. 
JOHN  W.  ERICKSEN, 

Libelant, 
vs. 

UNION  FISH  COMPANY, 

Respondent. 

Libelant's  Cross-interrogatories  upon  Amended 

Answer. 

Cross-interrogatories  to  be  propounded  to  R. 
Hoelke,  on  the  taking  of  Ms  deposition  before  F.  C. 
Driffield,  Esq.,  United  States  Commissioner,  at 
Unga,  Alaska. 

L 
Did  N.  J.  Uldall  succeed  to  Ericksen's  job? 

II. 
Was  N.  J.  Uldall  the  master  of  or  did  he  act  as 
master  of  the  vessel  ^^ Martha''  at  any  time,  and  if 
so  what  time,  during  the  season  of  1914:'? 

III. 
Did  anyone  other  than  Ericksen  himself  tell  you 
in  what  capacity  Ericksen  was  employed?    If  yes, 
who  was  it  told  you  and  when. 

IV. 
While  libelant  was  working  on  shore,  did  he  pack 
codfish  tongues  for  shipment  on  any  vessel  at  any 

time? 

V. 

Did  you  keep  any  memorandum  or  any  written 
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account  of  the  time  that  the  libelant  worked  on 
shore?  If  you  did,  give  such  [34]  memorandum 
or  written  account  to  the  commissioner  to  be  marked 
as  an  exhibit  and  to  accompany  your  deposition. 

VI. 

If  you  kept  no  written  memorandum  or  account  of 

the  time  the  libelant  worked  on  shore,  state  whether 

or  not  you  depend  solely  upon  your  memory  for  your 

statements  as  to  the  time  libelant  worked  on  shore? 

VII. 
How  many  men,  persons,  including  yourself  and 
the  libelant,  were  working  at  the  station  of  the  Union 
Fish  Company  at  Pirate  Cove  during  the  time  the 
libelant  was  at  Pirate  Cove  during  the  months  of 
June  and  July,  1914? 

VIII. 
State  in  detail  in  what  capacity  the  men  employed 
at  Pirate  Cove  during  June  and  July,  1914,  were  em- 
ployed. 

IX. 
How  many  men  employed  at  Pirate  Cove  in  June 
and  July,  1914,  were  engaged  in  fishing? 

X. 
Is  it  not  a  fact  that  the  men  employed  at  Pirate 
Cove  in  June  and  July,  1914,  and  engaged  in  fishing, 
would  start  to  work   sometime  between  4  and   5 
o'clock  in  the  morning? 

XI. 
At  what  time  would  the  men  employed  at  Pirate 
Cove  in  June  and  July,  1914,  and  engaged  in  fishing, 
start  to  work? 

XII. 
Is  it  not  a  fact  that  the  men  above  referred  to  as 
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engaged  in  fishing  would  return  from  fishing  usually 
before  10  o  'clock  A.  M.  ?  If  not,  what  time  did  they 
usually  return?     [35] 

XIII. 

Is  it  not  a  fact  that  the  fishermen  above  referred  to 
depended  for  the  compensation  upon  the  number  of 
fish  they  caught  ? 

XIV. 

Did  you  ever  give  the  libelant  any  definite  order  or 
orders  when  he  was  so  start  to  work  ?  If  you  say  you 
did,  state  fully  when  such  orders  were  given  and  just 
what  they  were. 

XV. 

Did  the  libelant  ever  refuse  to  do  any  work  that  he 
was  definitely  ordered  by  you  to  do  ?  If  you  say  he 
did,  state  fuUy  and  particularly  what  the  work  was 
and  when  the  order  was  given  and  what  the  libelant 
said. 

XVI. 

If  you  say  that  libelant  was  not  competent  to  per- 
form the  services  he  attempted  to  perform,  state 
whether  or  not  you  ever  told  the  libelant  that  he  was 
not  competent  to  perform  said  services,  and  just 
what  the  services  were. 

XVII. 

If  you  say  the  libelant  was  not  able  to  perforai  the 
work  required  of  him  in  Alaska  by  the  Union  Fish 
Company,  state  whether  or  not  you  ever  told  the 
libelant  that  he  was  not  able  to  perform  said  work, 
when  and  where  you  told  him,  who  was  present  and 
just  what  each  of  you  said. 
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XVIII. 

Did  you  not  tell  the  libelant,  soon  after  libelant 
arrived  at  Pirate  Cove,  that  you  did  not  want  him 
or  that  you  did  not  need  him  or  something  to  the 
effect  that  his  services  were  not  needed  or  wanted? 

XIX. 
If  you  answer  cross-interrogatory  XVIII  in  the 
negative,  state  whether  or  not  you  had  any  conversa- 
tion with  libelant  soon  [36]  after  he  first  arrived 
in  Pirate  Cove  regarding  his  services,  and  what,  if 
anything,  that  conversation  was. 

XX. 
Is  it  not  a  fact  that  the  first  time  you  ever  ordered 
libelant  to  do  anything  was  on  the  17th  or  18th  of 
July,  1914,  or  just  a  day  or  two  before  he  left  Pirate 
Cove  for  San  Francisco  ? 

XXI. 
Did  you  make  any  report,  in  the  form  of  a  letter 
or  any  other  writing  or  orally,  to  the  Union  Fish  Co., 
or  to  any  of  its  officers  or  agents,  of  the  circumstances 
attending  the  discharge  of  the  libelant  ? 

XXII. 
If  you  answer  question  numbered  XXI  in  the 
affirmative,  give  the  commissioner  a  copy  of  the  writ- 
ing, if  any,  made  by  you,  to  be  attached  by  him  to 
your  deposition  as  an  exhibit. 

F.  R.  WALL, 
Proctor  for  Libelant.     [37] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California^  First  Di- 
vision, 

IN  ADMIRALTY— No.  15,706. 
JOHN  W.  ERICKSEN, 

Libelant, 
vs. 

UNION  FISH  COMPANY, 

Respondent. 

Libelant's  Cross-interrogatories  [to  be  Propounded 

to  N.  J.  UldaU]. 

Cross-interrogatories  to  be  propounded  to  N.  J. 
Uldall,  upon  the  taking  of  his  deposition  before  F.  C. 
Driffield,  Esq.,  United  States  Commission,  at 
Unga,  Alaska. 

L 
Did  you  go  up  to  Pirate  Cove  on  the  same  vessel 
with  the  libelant? 

IL 
After  you  arrived  at  Pirate  Cove,  did  you  go  away 
from  there,  and  if  yes,  to  what  place  ? 

III. 
If  you  w^ent  away  from  Pirate  Cove,  Avhen  did  you 
go  and  when  did  you  return  ? 

IV. 
How  much  of  the  time  from  the  time  that  libelant 
arrived  at  Pirate  Cove  in  June  until  he  left  in  July 
were  you  at  Pirate  Cove  ? 

V. 
What  did  you  do  at  Pirate  Cove  while  the  libelant 
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was  there  and  where  did  your  work  take  you?     [38] 

VI. 
Did  you  work  with  the  libelant  while  the  libelant 
was  at  work  on  shore  at  Pirate  Cove,  and  if  you  did 
how  many  days  did  you  work  with  him? 

VII. 
If  you  say  the  libelant  was  not  able  to  do  the  work 
required  of  him  at  Pirate  Cove,  state  whether  or  not 
you  ever  told  the  libelant  he  was  not  able  to  do  such 
work. 

VIII. 
Was  it  any  part  of  your  business  or  duty  to  deter- 
mine whether  or  not  the  libelant  was  able  to  do  his 
work  at  Pirate  Cove  ? 

IX. 
Did  you  succeed  to  any  of  the  libelant's  work  or 
duties  after  the  libelant  left  Pirate  Cove  for  San 
Francisco  ? 

X. 
Are  you  a  citizen  of  the  United  States? 

XI. 
Were  you  present  in  the  mornings  when  and  where 
libelant  went  to  work? 

XII. 
Did  you  ever  hear  R.  Hoelke  say  that  he  had  not 
wanted  or  needed  the  services  of  the  libelant  or  any- 
thing to  that  efEect? 

P.  R.  WALL, 
Proctor  for  Libelant. 

[Endorsed]  :  Filed  Dec.  17,  1914.      W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk. 
Received  a  copy  of  the  within  cross-interrogatories 
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upon    amended    answer   to    be    propounded    to    R. 
Hoelke  and  N.  J.  Uldall. 

H.  W.  HUTTON, 
Proctor  for  Respondent.     [39] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California^  First  Di- 
vision, 

IN  ADMIRALTY. 

JOHN  W.  ERICKSON, 

Libelant, 

vs. 

UNION  FISH  COMPANY, 

Respondent. 

Answers  of  R.  Hoelke  to  Direct  Interrogatories. 

BE  IT  REMEMBERED  that  pursuant  to  the 
Commission  hereunto  annexed,  and  on  the  1st  day  of 
March,  1915,  in  the  Territory  of  Alaska,  United 
States  of  America,  before  me,  F.  C.  Driffield,  a  Com- 
missioner of  the  United  States  of  America  in  said 
Territory  of  Alaska,  and  the  Commissioner  ap- 
pointed by  the  annexed  Commission,  personally  ap- 
peared R.  Hoelke,  a  witness  produced  on  behalf  of 
the  Respondent  in  the  above-entitled  cause  now 
pending  in  the  above-entitled  court,  who,  being  by 
me  first  duly  sworn,  was  then  and  there  examined 
and  his  deposition  taken  in  writing  in  answer  to  the 
interrogatories  annexed  to  the  said  Commission,  and 
he  testified  as  follows : 

I. 

A.  My  name  is  R.  Hoelke.     My  age  is  51  years. 
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General  Agent.     I  reside  at  Pirate  Cove,  Popoff  Is- 
land, Alaska. 

II. 
A.  I  have  been  in  the  employ  of  the  Union  Fish 
Company  for  the  past  twenty-eight  years,  being  em- 
ployed on  the  various  stations  of  said  company  in 
Alaska  as  a  fisherman  and  as  an  agent,  but  have  re- 
sided at  Pirate  Cove  for  the  past  sixteen  years  as 
General  Agent,  in  full  charge,  of  said  company  in 
Alaska.     [40] 

III. 
A.     I  have  been  manager  or  general  agent  for  the 
past  sixteen  years.     I  have  never  had  an  assistant. 

IV. 
A.    Yes,  I  have  known  him  for  the  past  fourteen 
years. 

V. 
A.  He  worked  at  Pirate  Cove,  Alaska,  during 
the  month  of  June  and  up  to  about  the  11th  of  July, 
1914,  when  he  sailed  for  San  Francisco,  Cal.,  on  our 
schooner,  the  ^^ Golden  State.''  He  worked  for  the 
Union  Fish  Company  under  my  direction. 

VI. 
He  was  to  be  acting  as  captain  of  our  small 
tender,  the  schooner  ^^ Martha,"  but  when  the  vessel 
was  not  in  use  he  was  supposed  to  make  himself  gen- 
erally useful  about  the  station. 

VII. 
A.     To  the  best  of  my  knowledge  the  libelant  only 
acted  as  master  of  the  ^^ Martha"  for  about  twenty 
days  during  the  months  above  mentioned. 
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VIII. 

A.  As  nearly  as  I  can  now  remember  he  only 
worked  nine  days  ashore.  It  was  general  utility 
work,  such  as  shingling,  tying  up  empty  sacks  and 
sweeping  out  the  different  warehouses. 

IX. 

A.  For  the  past  twelve  years  the  working  houi*s 
at  Pirate  Cove  and  at  other  stations  has  been  from 
7  A.  M.  to  5  P.  M.  The  men  who  go  fishing  gener- 
ally go  out  about  daybreak,  but  there  are  no  set  hours 
for  this  work. 

X. 

A.  When  ashore  he  did  not  start  to  work  before  7 
A.  M.,  and  many  instances  I  had  to  call  him  after 
that  time,  as  he  did  not  turn  too  promptly,  ^^len 
he  was  in  charge  of  the  vessel,  the  ^'Martha,''  the 
hours  were  practically  continuous.     [41] 

XI. 

A.  The  only  effect  I  could  see  on  other  men  at 
Pirate  Cove  would  be  when  the  ''Martha"  was  in  the 
Cove  and  the  libelant  would  not  go  aboard  until  as 
much  as  two  hours  late,  during  which  time  the  men 
on  the  vessel  would  take  advantage  and  lay  around 
idle. 

XIL 

A.  I  had  several  conversations  with  him  about 
turning  to  more  promptly  when  ashore,  also  when 
his  vessel  was  in  the  Cove  that  he  would  probably 
have  to  do  tide-work.  This  he  refused  to  d(^  and  also 
said  that  he  would  not  work  on  Sundays. 

XITI. 

A.  To  get  the  best  results. 


46  Union  Fish  Company 

XIV. 

A.  The  only  orders  he  did  not  obey  was  in  the  mat- 
ter of  getting  to  work  on  time.  I  asked  him  several 
times  why  he  did  not,  and  the  only  answer  I  got  was 
that  he  did  not  come  to  Pirate  Cove  to  work  and 
would  only  do  so  when  he  was  ready. 

XV. 

A.  I  discharged  him  for  the  reason  that  he  refused 
to  obey  me  regarding  the  working  hours.  I  simply 
told  him  that  I  had  to  have  someone  who  was  more 
reliable  and  in  whom  I  could  put  more  trust.  He 
never  made  any  reply. 

XVI. 

A.  I  think  he  was  perfectly  competent  to  perform 
any  duty  asked  of  him  while  on  shore,  if  he  had  only 
cared  to  use  his  best  endeavors.  In  the  matter  of 
acting  as  master  of  the  *' Martha,"  I  saw  different 
facts  which  made  me  judge  he  was  not  competent  in 
that  position.  Such  as  not  knowing  how  to  heave 
the  vessel  to,  also  when  running  before  the  wind  he 
would  keep  the  sheets  in  instead  of  having  them 
slacked  out.     [42] 

XVII. 

A.  The  only  conversation  I  had  with  him  relative 
to  the  manner  of  doing  his  work  ashore  was  in  re- 
gard to  the  time  of  going  to  work,  which  occurred 
several  times.  In  the  manner  of  handling  the  ves- 
sel I  had  one  occasion  to  tell  him  what  to  do,  when 
I  was  going  to  give  him  a  tow  with  my  launch  into 
the  Cove,  about  4  miles  away.  He  was  sailing  along 
when  I  got  up  to  him  and  told  him  to  heave  the  vessel 
to  while  I  passed  a  line  on  board.     He  did  not  seem 
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to  know  what  to  do  until  I  told  him. 

XVIII. 

A.  I  should  judge  he  was  physically  able  to  do  any 
work  required  of  him,  yet  not  competent  to  do  so, 
as  answered  in  Interrogatory  XVI. 

XIX. 

A.  One  great  fault  with  Mr.  Erickson  was  that  he 
would  persist  in  wanting  to  take  his  wife  with  him 
when  making  a  trip  on  the  ^* Martha."  This  I  re- 
fused to  allow,  but  he  would  continue  to  argue  the 
matter,  and  I  think  it  undoubtedly  created  friction 
between  him  and  the  company.  His  wife  was  also 
with  him  wherever  he  was  working,  on  the  roof 
shingling  or  in  the  warehouses,  undoubtedly  detract- 
ing him  from  doing  his  work  in  a  proper  manner. 
Whenever  I  spoke  to  him  about  this  he  answered 
that  he  would  have  his  wife  wherever  he  wished  and 
that  that  was  his  business. 

R.  HOELKE.     [43] 
United  States  of  America, 
Third  Division,  Territory  of  Alaska. 

I,  F.  C.  Driffield,  United  States  Commissioner  in 
and  for  the  Territory  of  Alaska,  and  the  Commis- 
sioner appointed  by  the  annexed  Conmiission,  do 
hereby  certify  that  the  witness  R.  Hoelke,  in  the 
foregoing  deposition  named,  was  by  me  duly  swoni 
to  testify  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  and  that  said  deposition  was  taken  at 
Unga,  in  said  Territory  of  Alaska,  on  the  1st  day 
of  March,  1915 ;  that  said  deposition  was  reduced  to 
writing,  and  when  completed  was  carefully  read  by 
said  witness,  and  after  being  by  him  corrected  was 
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by  him  subscribed  in  my  presence. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  at  my  office  in 
said  Territory  of  Alaska  on  this  1st  day  of  March, 
1915. 

[Seal]  p.  C.  DRIFFIELD, 

United  States  Commissioner  in  and  for  the  Territory 
of  Alaska,  and  the  Commissioner  Appointed  by 
the  Foregoing  and  Annexed  Commission.     [44] 


[Answers  of  R.  Hoelke  to   Cross-interrogatories.] 

In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  First  Di- 
vision, 

IN  ADMIRALTY— No.  15,706. 

JOHN  W.  ERICKSON, 

Libelant, 
vs. 

UNION  FISH  COMPANY, 

Respondent. 

BE  IT  REMEMBERED  that  pursuant  to  the 
Commission  hereunto  annexed,  and  on  the  1st  day 
of  March,  1915,  in  the  Territory  of  Alaska,  United 
States  of  America,  before  me,  F.  C.  Drif&eld,  a  Com- 
missioner of  the  United  States  of  America  in  said 
Territory  of  Alaska,  and  the  Commissioner  ap- 
pointed by  the  annexed  Commission,  personally  ap- 
peared R.  Hoelke,  a  witness  produced  on  behalf  of 
the  respondent  in  the  above-entitled  cause  now  pend- 
ing in  the  above-entitled  court,  who  being  by  me  first 
duly  sworn,  was  then  and  there  examined  and  his 
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deposition  taken  in  writing  in  answer  to  the  cross- 
interrogatories  annexed  to  the  said  Commission,  and 
he  testified  as  follows : 

I. 
A.  No,  he  did  not. 

II. 
A.  No,  he  did  not. 

III. 
A.  I  received  written  instructions  from  the  head- 
quarters of  my  Company  on  the  same  vessel  that  Mr. 
Ericksen  arrived  in  at  Pirate  Cove,  the  schooner 
** Golden  State,"  which  arrived  on  June  12th,  1914. 

IV. 
A.  He  did.     [45] 

V. 
A.  No,  I  did  not  keep  any  memorandum. 

VI. 
A.  Yes,  I  depend  entirely  on  my  memory. 

VII. 
A.  About  30  men. 

VIII. 
A.  They  were  principally  engaged  in  fishing.     At 
other  times  they  would  be  employed  in  unloading  and 
loading  our  vessel,  the  ^^ Golden  State.'' 

IX. 
A.  About  30  men. 

X. 
A.  Yes,  but  entirely  at  their  option. 

XI. 
A.  Sometimes  at  daybreak,  sometimes  hiter,  but  it 
was  all  according  to  the  weather. 
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XII. 

A.  It  all  depended  as  to  their  success  in  catching 
fish  and  to  weather  conditions.  If  a  man  filled  his 
dory  early  he  might  return  before  10  o'clock  A.  M., 
but  more  often  would  not  be  in  until  3  o  'clock  P.  M. 

XIII. 
*  A.  Yes. 

XIV. 
A.  When  Mr.  Ericksen  arrived  at  Pirate  Cove  I 
told  him  to  take  a  couple  of  days  to  get  settled  down, 
and  then  to  report  for  work.  I  showed  him  what  to 
do  in  odd  jobs  around  the  station,  such  as  shingling, 
cleaning  the  warehouses,  etc. 

XV. 
A.  Yes,  he  refused  to  assist  in  loading  and  unload- 
ing the  ' ' Martha, ' '  of  which  he  was  in  charge.  When 
I  instructed  him  to  do  so,  he  [46]  answered  that 
he  would  not  do  it  for  me  or  no  other  man.  This 
was  about  the  end  of  June,  1914. 

XVI. 
A.  I  told  Mr.  Ericksen  that  he  was  no  good  to  me 
on  the  station,  as  he  would  never  do  what  I  in- 
structed him  to  do.  I  gave  him  some  work  tying 
up  salt  sacks  and  cleaning  out  the  warehouses.  I 
then  went  away  for  about  a  day,  and  when  I  returned 
I  noticed  that  the  work  had  not  been  done.  I  asked 
him  why  it  was  not  done.  His  only  answer  was,  '^I 
will  make  up  for  it  some  other  day. "  One  day  when 
he  was  coming  into  the  Cove  on  the  ^'Martha,"  under 
full  sail,  I  noticed  that  he  was  very  reckless  in  his 
handling  of  the  boat,  coming  very  nearly  going  on 
the  beach,  so  w^hen  he  came  on  shore  I  told  him  he  did 
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not  seem  to  know  how  to  sail  her,  and  that  I  did  not 
want  the  boat  wrecked.  On  this  occasion  I  had  to 
send  men  out  in  a  dory  to  help  him  to  get  to  the 
mooring. 

XVII. 
A.  I  always  thought  that  Mr.  Ericksen  was  physi- 
.  cally  able  to  do  any  work  asked  of  him,  if  he  only 
cared  to  do  so.     I  never  spoke  to  him  about  this  part 
of  it. 

XVIII. 
A.  No,  I  never  did. 

XIX. 
A.  I  never  had  any  conversation  with  him  about 
his  services,  as  to  what  to  do  or  rather  what  he  was 
supposed  to  do.     If  I  wanted  him  to  do  anything  I 
simply  told  him,  and  how  to  do  it. 

XX. 
A.  No,  it  is  not. 

XXI. 
A.  Yes,  I  wrote  to  the  headquarters  of  my  com- 
pany in  San  Francisco,  Cal.     [47] 

XXII. 
A.  I  did  not  keep  a  copy  of  that  letter,  but   un- 
doubtedly the  company  must  have  it  on  file. 

R.  HOELKE. 

United  States  of  America, 

Third  Division,  Territory  of  Alaska, — ss. 

I,  F.  C.  Driffield,  United  States  Conuuissioner  in 
and  for  the  Territory  of  Alaska,  and  the  Commis- 
sioner appointed  by  the  annexed  Conmiission,  do 
hereby  certify  that  the  witness  R.  Hoelke  in  tlu^  fore- 
going deposition  named,  was  by  me  duly  swoni  to 
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testify  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  and  that  said  deposition  was  taken  at 
Unga,  in  said  Territory  of  Alaska,  on  the  1st  day  of 
March,  1915;  that  said  deposition  was  reduced  in 
writing,  and  when  completed  was  carefully  read  by 
said  witness,  and  after  being  by  him  corrected  was 
by  him  subscribed  in  my  presence. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  at  my  office  in 
said  Territory  of  Alaska,  on  this  1st  day  of  March, 
1915. 

[Seal]  R  C.  DRIFFIELD, 

United  States  Commissioner  in  and  for  the  Territory 
of  Alaska  and  the  Commissioner  Appointed  by 
the  Foregoing  and  Annexed  Commission.     [48] 


[Answers  of  N.  J.  Uldall  to  Direct  Interrogatories.] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Northe7m  District  of  California,  First  Di- 
vision, 

IN  ADMIRALTY— No.  15,706. 

JOHN  W.  ERICKSON, 

Libelant, 

vs. 

UNION  FISH  COMPANY, 

Respondent. 

BE  IT  REMEMBERED  that  pursuant  to  the 
Commission  hereunto  annexed,  and  on  the  8th  day 
of  April,  1915,  in  the  Territory  of  Alaska,  United 
States  of  America,  before  me,  F.  C.  Driffield,  a  Com- 
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missioner  of  the  United  States  of  America  in  said 
Territory  of  Alaska,  and  the  Commissioner  ap- 
pointed by  the  annexed  Commission,  personally  ap- 
peared N.  J.  Uldall,  a  witness  produced  on  behalf  of 
the  respondent  in  the  above-entitled  cause  now  pend- 
ing in  the  above-entitled  court,  who  being  by  me  first 
duly  sworn,  was  then  and  there  examined,  and  his 
deposition  taken  in  writing  in  answer  to  the  Inter- 
rogatories annexed  to  the  said  Commission,  and  he 
testified  as  follows : 

I. 

A.  My  name  is  N.  J.  Uldall.  My  age  is  38  years. 
My  occupation  is  that  of  an  assistant  agent  of  the 
Union  Fish  Company.  I  reside  at  Pirate  Cove,  Popoff 
Island,  Alaska. 

II. 

A.  I  first  worked  at  Pirate  Cove,  as  such  assist- 
ant agent,  from  the  12th  of  June,  1914,  to  August 
12th,  1914.  I  then  went  to  Pauloff  Harbor,  Sanak 
Island,  and  relieved  the  agent  there  until  the  23d 
of  March,  1915,  when  I  again  returned  to  Pirate 
Cove,  arriving  there  on  the  25th  of  March,  1915, 
where  I  have  since  resided  as  such  assistant  agent. 
[49] 

III. 

A.  Yes,  I  do.  I  have  known  him  since  the  20th 
day  of  May,  1914,  when  we  both  came  to  Alaska  on 
the  same  vessel,  the  ** Golden  State." 

IV. 

A.  Yes,  he  worked  while  I  was  there,  as  master  of 
the  schooner  * '  Martha. '  * 


54  Union  Fish  Company 

V. 

A.  Yes,  he  did  work  at  various  times  on  shore,  but 
to  my  personal  knowledge  I  could  not  say  that  I  saw 
him  any  more  than  a  week  working  on  shore,  as  I 
was,  at  times,  away  myself.  All  that  I  could  say  I 
saw  him  doing  during  that  time  was  a  little  shing- 
ling on  the  office  roof,  tying  up  some  bundles  of  salt 
sacks,  and  heading-up  two  barrels  of  codfish  tongues. 

VI. 

A.  The  only  answer  I  can  honestly  give,  is  that  I 
had  no  time  or  chance  by  which  I  could  judge  of  his 
capability. 

VII. 

A.  The  hours  while  doing  shore-work  are  from  7 
A.  M.  to  5  P.  M.  When  the  men  go  out  fishing,  they 
generally  went  at  daylight,  returning  about  noon. 
This  was  not  compulsory,  but  practically  an  under- 
stood time  among  the  fishermen. 

VIII. 

A.  I  could  not  say. 

IX. 

A.  I  have  never  heard  any  conversation  between 
libelant  and  R.  Hoelke,  regarding  hours  of  labor. 

X. 

A.  No,  1  cannot  remember  ever  hearing  any  such 
conversation. 

XL 

A.  I  should  say  that  the  libelant  was  very  indiffer- 
ent as  to  how  [50]  he  performed  his  work,  from  the 
fact  that  he  once  told  me  that  he  was  not  satisfied 
with  the  way  things  were  at  Pirate  Cove,  also  that 
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he  would  not  work  on  holidays  or  before  7  A.  M.  or 
after  5  P.  M. 

XII. 

A.  I  know  nothing  further  than  as  answered  in 
the  foregoing. 

N.  J.  ULDALL. 
United  States  of  America, 
Third  Division,  Territory  of  Alaska, — ss. 

I,  P.  C.  Driffield,  United  States  Commissioner  in 
and  for  the  Territory  of  Alaska,  and  the  Commis- 
sioner appointed  by  the  annexed  Commission,  do 
hereby  certify  that  the  witness  N.  J.  Uldall  in  the 
foregoing  deposition  named,  was  by  me  duly  sworn 
to  testify  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  and  that  said  deposition  was  taken  at 
Unga,  in  said  Terriory  of  Alaska,  on  the  8th  day  of 
April,  1915;  that  said  deposition  was  reduced  to  writ- 
ing, and  when  completed  was  carefully  read  by  said 
witness,  and  after  being  by  him  corrected  was  by  him 
subscribed  in  my  presence. 

IN  WITNESS  WHEREOP,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  at  my  office  in 
said  Territory  of  Alaska  on  this  8th  day  of  April, 
1915. 

[Seal]  P.  C.  DRIPPIELD, 

United  States  Commissioner  in  and  for  tlic  Territory 
of  Alaska  and  the  Commissioner  Appointed  by 
the  Poregoing  and  Annexed  Commission.     [51] 
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[Answers  of  N.  J.  Uldall  to  Cross-interrogatories.] 

In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  First  Di- 
vision. 

IN  ADMIRALTY— No.  15,706. 

JOHN  W.  ERICKSON, 

Libelant, 

vs. 

UNION  FISH  COMPANY, 

Respondent. 

BE  IT  REMEMBERED  that  pursuant  to  the 
Commission  hereunto  annexed,  and  on  the  8th  day 
of  April,  1915,  in  the  Territory  of  Alaska,  United 
States  of  America,  before  me,  F.  C.  Drifl&eld,  a  com- 
missioner of  the  United  States  of  America,  in  said 
Territory  of  Alaska,  and  the  commissioner  appointed 
by  the  annexed  commission,  personally  appeared  N. 
J.  Uldall,  a  witness  produced  on  behalf  of  the  re- 
spondent in  the  above-entitled  cause  now  pending  in 
the  above-entitled  court,  who  being  by  me  first  duly 
sworn,  was  then  and  there  examined  and  his  deposi- 
tion taken  in  writing  in  answer  to  the  cross-interrog- 
atories annexed  to  the  said  commission,  and  he  testi- 
fied as  follows : 

L 

A.  I  did. 

II. 

A.  Yes;  to  Pauloff  Harbor,  Sanak  Island,  Alaska. 
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HI. 
A.  I  left  Pirate  Cove  on  or  about  the  14th  of  June, 
1914,  and  returned  on  the  3d  of  July,  1914. 

IV. 
A.  About  eighteen  days.     [52] 

V. 
A.  I  did  the  bookkeeping,  had  charge  of  the  store, 
and  also  used  to  tally  the  fish. 

VI. 
A.  As  far  as  I  can  remember,  it  was  about  two 
days  we  worked  together. 

VII. 
A.  I  never  said  he  was  unable  to  do  the  work  given 
him,  nor  did  I  ever  tell  him  so. , 

VIII. 
A.  No,  it  was  not. 

IX. 
A.  No,  I  did  not. 

X. 
A.  No,  I  am  not. 

XI. 
A.  I  cannot  positively  say  that  I  was. 

XII. 
A.  No,  I  never  did. 

N.  J.  ULDALL.     [53] 

United  States  of  America, 

Third  Division,  Territory  of  Alaska,— ss. 

I,  F.  C.  Driffield,  United  States  Commissioner  in 
and  for  the  Territory  of  Alaska,  and  the  connnis- 
sioncr  appointed  by  the  annexed  commission,  do 
hereby  certify  that  the  witness  N.  J.  Uldall  iu  tlie 
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foregoing  deposition  named,  was  by  me  duly  sworn 
to  testify  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  and  that  said  deposition  was  taken  at 
Unga,  in  said  Territory  of  Alaska,  on  the  8th  day  of 
April,  1915;  that  said  deposition  was  reduced  to  writ- 
ing, and  when  completed  was  carefully  read  by  said 
witness,  and  after  being  by  him  corrected  was  by  him 
subscribed  in  my  presence. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  at  my  office  in 
said  Territory  of  Alaska,  on  this  8th  day  of  Aprils 
1915. 

[Seal]  F.  C.  DRIFFIELD, 

United  States  Commissioner  in  and  for  the  Territory 
of  Alaska  and  the  Commissioner  appointed  by 
the  foregoing  annexed  Commission. 

[Endorsed] :  Opened  by  Order  Court  and  Filed 
Jun.  4,  1915.  W.  B.  Maling,  Clerk.  By  C.  W.  Cal- 
breath,  Deputy  Clerk.     [54} 


[Notice  of  Taking  Deposition  of  William  Wallstedt.] 

In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  Calif ornia^  First  Di- 
vision, 

IN  ADMIRALTY— No.  15,706. 

JOHN  W.  ERICKSON, 

Libelant, 

vs. 

UNION  FISH  COMPANY, 

Defendant. 
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The  libelant  above  named  and  his  proctor  will 
please  take  notice  that  the  deposition  of  William 
Wallstedt  will  be  taken  de  bene  esse  on  behalf  of  the 
defendant,  on  Friday,  the  9th  day  of  October,  1914, 
commencing  at  the  hour  of  four  o'clock  in  the  after- 
noon, before  Francis  Krull,  Esquire,  United  States 
Commissioner,  at  his  ofi&ce  on  the  third  floor  of  the 
United  States  Post  Office  and  Court  House  Building, 
at  the  end  of  said  building  nearest  Market  Street,  in 
the  City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, at  which  time  you  are  notified  to  be  present 
and  put  such  interrogatories  to  said  witness  as  you 
may  see  fit. 

You  will  further  take  notice,  that  the  cause  for 
taking  the  deposition  of  said  witness,  is  that  he  is 
bound  on  a  voyage  to  sea. 
Dated  October  8th,  1914. 

Yours,  etc., 

H.  W.  HUTTON, 
Proctor  for  Defendant. 
Copy  received  this  8th  day  of  October,  1914. 

F.  R.  WALL, 
Proctor  for  Libelant.     [55] 
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[Deposition  of  William  Wallstedt,  for  Defendant.] 

In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  Calif ornia^  First  Di- 
vision, 

IN  ADMIRALTY— No.  15,706. 

JOHN  W.  ERICKSON, 

Libelant, 

vs. 

UNION  FISH  COMPANY, 

Defendant. 

BE  IT  REMEMBERED,  that  on  Friday,  the  9th 
day  of  October,  1914,  pursuant  to  notice  filed  in  the 
above-entitled  cause,  at  my  office,  in  the  Postoffice 
and  Courthouse  Building,  Room  308,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  per- 
sonally appeared  before  me,  Francis  Krull,  a  United 
States  Commissioner  for  the  Northern  District  of 
California,  to  take  acknowledgments  of  bail  and  affi- 
davits, etc.,  William  Wallstedt,  a  witness  produced 
on  behalf  of  the  defendant. 

F.  R.  Wall,  Esq.,  appeared  as  attorney  on  behalf  of 
the  libelant,  and  H.  W.  Hutton,  Esq.,  appeared  as  at- 
torney for  the  defendant,  and  the  said  witness,  hav- 
ing been  by  me  first  duly  cautioned  and  sworn  to 
testify  the  truth,  the  whole  truth  and  nothing  but 
the  truth  in  the  cause  aforesaid,  did  thereupon  de- 
pose and  say  as  is  hereinafter  set  forth: 

(It  is  hereby  stipulated  that  the  deposition,  when 
written  out,  may  be  read  in  evidence  by  either  party 
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on  the  trial  of  the  cause;  that  all  questions  as  to  the 
notice  of  the  time  and  place  of  taking  the  same  are 
waived,  and  that  all  objections  as  to  the  form  of  the 
questions  are  waived  unless  objected  to  at  [56] 
the  time  of  taking  said  deposition,  and  that  all  ob- 
jections as  to  materiality  and  competency  of  the  tes- 
timony are  reserved  to  all  parties. 

It  is  further  stipulated  that  the  deposition  of  said 
witness  William  Wallstedt  may  be  taken  in  short- 
hand by  E.  W.  Lehner.  It  is  further  stipulated  that 
the  reading  over  of  the  testimony  to  the  witness  and 
the  signing  thereof  is  hereby  expressly  waived.) 
[57] 

SVEN  WILLIAM  WALLSTEDT,  called  for  the 
respondent,  sworn. 

Mr.  HUTTON. — Q.  What  is  your  occupation,  cap- 
tain ?        A.  Seafaring  man ;  master  mariner. 

Q.  What  vessel  are  you  master  of? 

A.  The  gasoline  schooner  ^  ^  Golden  State. ' ' 

Q.  How  long  have  you  been  a  master  mariner? 

A.  25  years. 

Q.  Whose  employ  are  you  in? 

A.  The  Union  Codfish  Company. 

Q.  How  long  have  you  been  in  their  employ? 

A.  About  30  years. 

Q.  Where  have  you  been  running?        A.  Alaska. 

Q.  When  you  say  the  Union  Codfish  Company,  do 
you  mean  the  Union  Fish  Company  ? 

A.  The  Union  Fish  Company. 

Q.  Where  have  you  been  running  lor  them  while 
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you  have  been  sailing  for  them'? 

A.  I  ran  up  to  what  they  call  Shumagin  Islands. 

Q.  Where  is  Pirate  Cove  ? 

A.  That  is  on  what  they  call  the  Popoff  Island. 

Q.  Is  that  anywhere  near  Unga? 
•  A.  About  15  miles  from  Unga. 

Q.  Does  the  Union  Fish  Company  have  any  sta- 
tions up  there  t 

A.  In  Unga,  they  have  got  one  station. 

.  Q.  Have  they  any  anywhere  else  % 

,A.  Yes,  they  have  got  one  on  Nagai  Island. 

Q.  And  what  other  place?' 

A.  They  have  got  one  station  in  Northwest 
Harbor. 

Q.  How  about  Pirate  Cove? 

A.  Pirate  Cove  is  on  Popoff  Island. 
.  -Q.  Is  that  a  station,  too?        A.  Yes. 

Q.  Do  they  get  codfish  from  there?        A.  Yes. 

Q.  Do  you  know  Mr.  Ericksen,  the  libelant  in  this 
case?        A.  Yes. 

Q.  How  long  have  you  known  him? 

A.  Well,  he  was  sailor  with  me,  I  don't  know  how 
many  years  ago;  he  was  along  with  me  as  a  seaman, 
14  years  ago.     [58] 

Q'.  Was  he  connected  with  your  vessel  here  within 
the  last  few  months? 

A.  Well,  yes,  he  was  second  mate  with  me  from 
San  Francisco  up  to  Pirate  Cove;  that  was  the  last 
trip. 

Q.  When  you  got  to  Pirate  Cove,  where  did  Erick- 
sen go?        A.  He  went  ashore  at  Pirate  Cove. 
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Q.  Did  you  see  him  doing  anything  there  at  Pirate 
Gove? 

A.  Yes,  he  was  running  the  schooner  '* Martha"  at 
one  time,  and  then  he  was  working  ashore  there  in 
the  station. 

Q.  How  long  did  your  vessel  stay  in  Pirate  Cove 
when  you  first  got  there.  Captain? 

A.  I  only  stayed  there  three  days  when  I  first  got 
there. 

Q.  After  that,  where  did  you  go  ? 

A.  I  went  over  to  Unga  and  from  Unga  over  to 
Sanaak  Islands,  a  place  called  Poloff  Harbor,  where 
they  have  got  a  station;  then  I  went  from  there  to 
Dura  Harbor;  that  is  on  Unamak  Island.  From 
there  I  went  back  to  Pirate  Cove. 

Q.  When  you  got  back  to  Pirate  Cove,  how  long 
did  you  stay  there? 

A.  I  think  about  a  week,  if  I  ain't  mistaken. 

Q.  Then  where  did  you  go? 

A.  Then  I  left  Pirate  Cove  and  went  over  to 
Ushini. 

Q.  Did  you  afterwards  come  to  San  Francisco? 

A.  Yes,  I  went  from  Ushini  over  to  Northwest 
Harbor  and  then  came  to  San  Francisco. 

Q.  Did  Ericksen  come  back  with  you?        A.  Yes. 

Q.  When  you  first  arrived  there,  I  think.  Captain, 
you  stated  you  stayed  three  days  ?         A.  Yes. 

Q.  What  was  Ericksen  doing  during  that  time? 

Mr.  WALL. — He  has  already  answered  tliat,  T 
submit. 
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Mr.  HUTTON. — He  can  answer  it  again. 

A.  He  was  not  doing  anything  to  start  with.  He 
took  his  clothes  on  shore,  and  I  guess  he  straightened 
up  the  house  where  he  was  [59]  going  to  live; 
that  is  the  most  I  seen  him  during  the  first  three  days 
he  was  there.  Then  he  was  helping  the  agent  a  little 
around  there. 

Q.  Did  you  see  him  doing  any  work  ? 

A.  Yes,  I  saw  him  do  it. 

Q.  What  did  you  see  him  do? 

A.  I  seen  him  up  on  the  roof  there  fijxing  up 
shingles,  putting  shingles  on  the  roof,  and  I  saw  him 
packing  up  codfish  tongues. 

Q.  Anything  else* 

A.  No,  not  that  I  can  remember. 

Q.  When  you  came  back  again,  did  you  see  Erick- 
sen  doing  anything? 

A.  Yes,  I  saw  him  when  I  first  came  back,  I  think 
he  came  back  with  the  '^Martha"  when  I  arrived 
there,  after  my  return  from  the  stations — came  back 
off  the  steamer '' Martha.'' 

Q.  How  many  days  after  you  got  back  did  he  come 
back  from  the  '* Martha''? 

A.  I  think  the  day  I  arrived  at  Pirate  Cove. 

Q.  Did  he  go  out  on  the  ^'Martha"?        A.  Yes. 

Q.  How  many  times  did  he  go  out  on  the ' '  Martha ' ' 
after  you  got  back  to  Pirate  Cove? 

A.  Three  times;  he  was  after  fish  two  trips,  cod- 
fish, over  to  Sand  Point. 

Q.  Was  he  running  the  '^Martha"  the  whole  time, 
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the  week  that  you  were  there  before  you  left  ? 

Mr.  WALL. — I  object  to  the  question  as  leading. 

Mr.  BUTTON.— That  is  for  the  Court  to  rule  on. 

A.  Well,  he  was  running  her,  and  then  he  was  dis- 
charging her,  and  he  went  back — he  was  working 
there  discharging  from  the  ^^ Martha"  on  board  my 
schooner,  the  ^* Golden  Gate,''^ 

Q'.  Did  you  see  him  do  any  other  work  during  that 
week  you  were  there  after  you  returned  to  Pirate 
Cove  except  running  the  '^Martha"  or  discharging 
fish  from  her? 

Mr.  WALL. — I  object  to  that  as  leading  and  sug- 
gestive.       A.  Yes. 

Mr.  HUTTOK— Q.  What  did  you  see  him  do? 
[60] 

A.  Well,  he  was  doing  odd  jobs  around  the  station 
there,  cleaning  up  and  fixing  up  things  very  little. 
I  didn't  see  any  other  kind  of  work  he  was  doing 
there  when  I  was  there. 

Q.  What  time  in  the  morning  did  he  use  to  turn  to, 
do  you  know  % 

A.  He  never  turned  to  before  7  o'clock,  and  I  guess 
the  agent  had  to  go  in  and  call  him  out  then. 

Q.  What  is  the  customary  time  of  turning  to  up  in 
Pirate  Cove,  at  that  time? 

A.  Well,  5  o'clock,  that  is  the  time  the  fishennon 
go  out;  they  get  up  before  that  to  get  breakfast,  and 
then  go  out  fishing. 

Q.  Did  you  ever  hear  any  conversations  between 
him  and  the  agent?        A.  Yes,  I  heard  a  little. 
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Q.  What  conversation? 

A.  He  had  a  fall  out  there,  Mr.  Ericksen  did. 

Mr.  WALL. — I  object  to  that  as  immaterial,  irrel- 
evant and  incompetent  unless  it  is  shown  he  was 
present  when  it  took  place. 

A.  Mr.  Ericksen,  with  the  agent  there,  he  had  a 
fall-out. 

Mr.  HUTTON.— Q.  What  was  the  conversation? 

A.  Well,  Mr.  Ericksen,  he  wanted  his  wife  along 
with  him  on  the  boat  when  he  went  out. 

Mr.  WALL.^-I  object  to  that,  and  ask  that  it  be 
stricken  out  as  calling  for  a  conclusion  of  the  wit- 
ness, and  not  responsive. 

Mr.  HUTTON. — Q.  Finish  your  answer. 

A.  The  agent,  he  would  not  allow  it.  He  says  he 
was  up  there  for  business;  **we  ain't  out  for 
pleasure;  your  wife  has  got  a  good  house  to  live  in 
and  she  will  be  satisfied  here  until  you  come  back.'^ 
They  had  a  fall-out.  He  wanted  to  take  her  away 
and  he  wouldn't  let  him. 

Mr.  WALL. — I  ask  that  the  answer  be  stricken  out 
because  it  contains  conclusions  of  the  witness  that 
cannot  be  separated  from  what  the  actual  conversa- 
tion was.  He  can  state  what  the  conversation  was. 
[61] 

Mr.  HUTTON.— Q.  Captain,  what  was  the  first 
thing  you  heard  Ericksen  say  in  respect  to  that  to 
the  agent? 

A.  Well,  I  heard  him  say  once  there  he  would  not 
work  more  than  from  7  to  5  for  anybody. 

Q.  What  was  the  first  thing  that  you  heard  Erick- 
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sen  say  to  the  agent  about  taking  his  wife  in  the 

boat  ?    What  did  he  say  to  the  agent  ? 

A.  Well,  he  says  he  would  take  her. 

Q.  Just  repeat  the  conversation,  just  exactly  what 
Ericksen  said  and  what  the  agent  said. 

A.  ^^Well,"  he  says,  ^^I  would  like  to  have  my  wife 
along  with  me  in  the  boat  when  I  go  out  with  her, 
run  to  those  stations,"  and  the  agent  told  him  then, 
he  says,  *' You  cannot  take  your  wife  along  with  you; 
there  is  no  accommodations  for  her  on  the  boat,  you 
are  bound  to  have  one  man  along  with  you  when  you 
go,  and  there  is  only  two  beds,  and  with  only  two 
beds  to  sleep  in,  there  could  not  be  any  accommoda- 
tion for  your  wife  at  all  in  that  boat." 

Q.  Then  what  did  Ericksen  say  ? 

A.  I  don't  remember  what  he  did  say.  He  had  a 
little  falling  out  there,  I  can't  remember.  I  under- 
stood he  said  he  was  dissatisfied  with  the  place,  he 
would  like  to  come  down;  that  is  what  he  told  the 
agent. 

Q.  What  was  the  name  of  the  agent? 

A.  His  name  is  Rudolph  Hoelke. 

Q.  Did  you  hear  Ericksen  tell  the  agent  that  he 
was  not  satisfied  up  there?        A.  Yes,  I  did. 

Q.  When  was  that? 

Mr.  WALL. — I  would  like  to  have  the  objection 
made  to  that  last  question,  that  it  is  leading  and  sug- 
gestive. 

Mr.  HUTTON.— Q.  When  did  you  hear  Ericksen 
tell  Hoelke  that? 
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A.  When  I  came  back  from  the  stations;  I  came 

back  the  last  time  to  Pirate  Cove,  before  I  went 

down.     [62] 
Q.  What  did  the  agent  say? 
A.  He  says  he  had  no  objection,  if  he  wanted  to  go 

down  he  could  go  down. 

Cross-examination. 

Mr.  WALL. — ^^Q.  Captain,  how  much  stock  have 
you  got  in  the  Union  Pish  Company  ? 

Mr.  HUTTON. — That  is  objected  to  as  immateriaL 

A.  Do  I  need  to  answer  that? 

Mr.  WALL.— Yes. 

Mr.  HUTTON. — ^I  don't  think  you  have  to  answer 
that,  Captain.  I  object  to  it  upon  the  ground  it  is 
not  proper  cross-examination,  and  it  is  an  unwar- 
ranted interference  into  this  man's  private  business 
affairs.  I  will  admit  here  that  he  is  interested  in  the 
Union  Fish  Company;  the  extent  of  his  interest  is 
not  material. 

Mr.  WALL. — ^Q.  Do  you  hold  any  stock  in  the 
Union  Fish  Company  I 

A.  Yes,  I  have  got  a  few  stocks,  yes. 

Q.  Do  you  remember  having  some  trouble  with 
Ericksen  about  14  years  ago  when  you  knew  him  as 
a  seaman? 

A.  No;  we  had  no  trouble  that  I  can  remember. 

Q.  Were  you  captain  of  the  ^^Ormo"  about  M 
years  ago,  up  there  in  Alaska?        A.  Yes. 

Q.  Don't  you  remember  having  some  trouble  with 
him  at  that  time? 
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A.  Well,  there  might  be  a  few  words  off  and 
on;  sailors  have  a  little  growl  or  row,  and  they 
don't  amount  to  anything;  that  is  a  common  thing 
on  board. 

Q.  Don't  you  remember  ordering  him  and  some 
others  to  clean  some  paint  work  at  one  time  after 
you  had  started  out  at  4  o'clock  in  the  morning? 

A.  No,  I  don't  remember  that. 

Q.  Don't  you  remember  the  seamen  refusing  to  do 
it?        A.  No. 

Q.  Don't  you  remember  starting  toward  him  as 
though  you  were  going  to  strike  him? 

A.  I  never  did.     [63] 

Q.  You  never  did?        A.  No. 

Q.  At  no  time?        A.  No. 

Q.  Do  you  remember  having  some  trouble  with 
Ericksen's  wife  coming  down?        A.  Yes. 

Q.  On  the  boat?        A.  Yes. 

Q.  Do  you  remember  the  start  of  that  trouble, 
your  saying  in  her  presence  that  she  ought  to  be 
wearing  breeches,  or  words  to  that  effect? 

A.  That  is  what  I  did. 

Q.  That  was  on  the  trip  down  from  Pirate  Cove  to 
San  Francisco,  was  it  not?        A.  Yes. 

Q.  Ericksen  and  his  wife  were  on  board  coming 
down?        A.  Yes. 

Q.  As  a  result  of  that  trouble  she  hit  you  with  a 
coffee-pot  or  a  mug  or  something  of  that  kind? 

A.  No.  She  had  a  coffee-cup  and  she  threw  the 
coffee  on  me. 
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Q.  Who  threw  it  over  you? 

A.Mrs.  Ericksen.     Can  I  explain  a  little  now  ? 

Mr.  HUTTON.— Yes. 

A.  She  commenced  to  run  down  the  agent  in 
Pirate  Cove,  that  he  was  no  man  at  all,  and  he  was  a 
thief,  and  she  told  me — I  heard  her  say  he  was  steal- 
ing in  the  store.  So  I  told  her,  I  says,  '^It  is  pretty 
hard  for  you  to  say  that  he  is  stealing;  you  can't  say 
that  if  he  is  selling  articles  in  the  store  and  putting 
money  in  his  pockets,  you  can't  prove  he  is  stealing." 
She  says,  '^He  is  no  man  at  all,"  and  I  says,  '^  Well,  I 
have  been  there  so  many  years  going  up  and  down, 
and  I  have  always  found  him  to  be  a  first-rate  man; 
he  never  troubled  anybody."  So  I  told  her,  I  says, 
*'Well,  I  think  you  ought  to  wear  pants  and  your 
husband  out  to  wear  a  woman's  dress."  That  is  the 
time  she  threw  the  coffee  over  me. 

Mr.  WALL. — Q.  Are  you  master  of  any  vessel 
now? 

A.  I  am  master  of  the  schooner  '^Golden  Gate.'''' 

[64] 

Q.  Where  is  she  now? 

A.  Lying  down  between  Pier  38  and  Pier  40. 

Q.  How  .long  will  she  be  there? 

A.  I  think  she  will  leave  about  Wednesday  or 
Tuesday, 

Q.  This  coming  Wednesday  or  Tuesday,  you 
think?        A.  Yes. 

Q.  Where  is  she  going? 

A.  Going  up  to  Pirate  Cove. 

Q.  Will  she  go  now,  or  wait  until  the  spring  time?/? 
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A.  No,  she  is  going  now,  Wednesday;  I  am  load- 
ing her  up  now. 

Q.  You  mean  Wednesday  of  next  week? 

A.  Yes. 

Q.  Do  you  know  whether  she  has  orders  to  sail 
at  that  time,  or  not? 

A.  No,  I  do  not.     She  will  sail  as  soon  as  she 
gets  ready, 

Q.  You,  as  master,  would  have  orders  when  she 
was  going  to  sail,  wouldn't  you? 

A.  Yes,  I  have  got  orders  to  sail  when  she  is 
loaded. 

Q.  Where  is  she  loading? 

A.  She  is  loading  salt  to-day;  we  are  taking  in  salt. 
I  guess  to-morrow  we  will  take  in  merchandise. 

Q.  Your  orders  are  to  sail  as  soon  as  she  is  loaded? 

A.  Yes. 

Q.  Where  did  your  vessel  lie  when  she  was  in 
Pirate  Cove?        A.  Alongside  of  the  wharf. 

Q.  As  master  of  the  vessel,  you  were  aboard  of 
her  most  of  the  time? 

A.  Most  of  the  time;  I  would  go  up  on  the  wharf 
there  sometimes,  around  the  station  and  the  office. 

Q.  Did  you  generally  sleep  aboard  your  own  ves- 
sel?       A.  Yes. 

Q.  Every  night?         A.  Every  night;  yes. 

Q.  What  was  your  routine  in  the  morning  aboard 
your  vessel? 

A.  What  am  I  doing  in  the  morning  i 

Q.  Yes,  in  port  up  there  ? 
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A.  I  am  around  tlie  vessel  to  see  everything,  the 
work  that  goes  on;  we  are  working  taking  in  cargo  or 
discharging  cargo.     [65] 

Q.  That  was  your  routine  up  there,  was  it,  to  lie 
alongside  the  wharf?  '     A.  Yes. 

Q.  Were  you  taking  in  cargo  all  the  time  that  you 
were  up  there  the  first  three  days  when  you  first  got 
there  ?        A.  No,  I  was  discharging  cargo. 

Q.  What  time  did  you  begin  to  discharge  cargo  in 
the  morning?        A.  7  o'clock  in  the  morning. 

Q.  And  you  were  on  board  in  the  morning  seeing 
that  everything  was  gotten  ready  to  discharge,  were 
you?        A.  Yes. 

Q.  How  do  you  know  what  time  Ericksen  turned 
out  at  the  time  you  were  there? 

A.  I  never  seen  him  up  before  7  o'clock;  in  fact^ 
after  7  o'clock. 

Q.  That  is  the  only  way  you  know  about  it,  is  it? 

A.  Yes. 

Q.  What  was  the  first  conversation  you  heard  be- 
tween the  agent  and  Ericksen  ?  Was  that  after  you 
got  back  to  Pirate  Cove  after  this  trip  around  the 
islands?        A.  Yes,  that  was  the  first  time. 

Q.  It  was  after  that  time,  was  it?        A.  Yes. 

Q.  What  date  was  it,  do  you  remember? 

A.  That  I  don't  remember. 

Q.  How  long  was  it  before  you  sailed  ? 

A.  It  must  be  about  3  or  4  days. 

Q.  After  you  had  the  conversation,  did  Ericksen 
make  a  trip  with  the  ** Martha"?        A.  Yes. 
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Q.  Where  did  this  conversation  take  plaee,  this 
first  conversation ?        A.  Right  alon<i;side  the  vessel. 

Q.  Alongside  of  the  *^ Golden  Gate^^^ 

A.  Yes,  on  the  wharf. 

Q.  Were  you  on  the  wharf  or  on  the  vessel? 

A.  I  was  on  the  vessel. 

Q.  You  w^ere  on  your  vessel?        A.  Yes. 

Q.  How  far  off  on  the  wharf  were  they  from  you  ? 

A.  About  10  feet. 

Q.  How  large  a  vessel  is  your  vessel? 

A.  She  is  about  140  feet  long  and  32  feet  beam. 
[66] 

Q.  How  much  of  a  bulwark  has  she  got? 

A.  She  has  got  about  4  feet,  a  little  over  4  feet. 

Q.  Where  were  you  on  your  vessel  when  you  heard 
this  conversation? 

A.  I  was  on  the  inside,  toward  the  wharf. 

Q.  What  were  they  doing  on  your  vessel  at  the 
time? 

A.  That  I  don't  remember,  what  my  crew  was  do- 
ing; w^e  were  not  doing  any  cargo  work  at  that  time. 

Q.  Were  you  going  around  on  your  vessel  from  one 
place  to  the  other,  or  did  you  stand  still  during  the 
whole  conversation,  in  the  one  place? 

A.  I  was  standing  still;  it  didn't  last  over  9  or  10 
minutes,  the  conversation. 

Q.  Who  started  this  conversation,  Ericksen  or  the 
agent?        A.  Ericksen. 

Q.  How  did  it  happen;  did  Ericksen  come  up  to  the 
agent,  or  did  the  agent  come  up  to  Ericksen? 
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A.  Well,  I  think  that  the  agent  gave  orders  to 
Ericksen  to  go  to  Sand  Point  for  fish. 

Q.  You  think  that  the  agent  gave  him  orders;  you 
didn't  hear  him  give  that  order? 

A.  No,  I  didn't  exactly.  Mrs.  Ericksen  was  down 
there  alongside,  too,  at  the,  same  time,  and  then  Mr. 
Ericksen,  he  wanted  his  wife  along  on  the  boat,  and 
the  agent  would  not  allow  it;  he  said,  '^ There  is  no 
accommodations  for  a  lady  down  there";  that  it  is  a 
small  cabin  only  with  two  beds,  and  he  has  to  have 
one  extra  man  sometimes  along,  too. 

Q.  Was  it  at  that  time  that  you  say  you  heard  him 
say  he  would  not  work  longer  than  7  to  5?        A.  No. 

Q.  That  was  some  other  time? 

A.  That  was  some  other  time. 

Q.  How  long  was  that  before  you  left,  or  was  it 
when  you  first  got  up  there? 

A.  No,  it  was  when  I  came  back  there. 

Q.  How  long  was  that  before  you  left? 

A  Well,  I  think  it  must  be  about  when  I  came  in 
the  second  time. 

Q.  Where  did  that  conversation  take  place?     [67] 

A.  Well,  it  took  place  right  a  little  way  from  the 
vessel  there,  up  on  the  wharf,  too. 

Q.  Were  they  up  on  the  wharf  when  they  were 
talking?        A.  Yes. 

Q.  Were  you  on  your  vessel? 

A.  No,  I  was  on  the  wharf. 

Q.  Where  were  you  on  the  wharf? 

A.  Well,  I  was  a  little  ways;  I  don't  think  I  was 
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far  away  from  them.     I  heard  him  say  to  the  agent 
he  would  not  work  more  than  from  7  to  5  for  any- 
body. 

Q.  What  was  said  before  that  between  them? 

A.  I  don't  remember. 

Q.  You  did  not  hear  anything  else  said  except 
that  ? 

A.  No,  I  did  not.  They  might  have  had  some  con- 
versation between  themselves. 

Q.  Did  you  hear  any  other  conversation  betw^een 
them  at  that  time  at  all?        A.  No. 

Q.  Nothing  at  all?        A.  No. 

Q.  All  you  heard  was  that  Mr.  Ericksen  said  what 
you  say, — he  would  not  work?        A.  Yes. 

Q.  You  did  not  hear  the  agent  say  anything  at  that 
time  before  that?        A.  No. 

Q.  Nothing  at  all?        A.  No. 

Q.  That  is  all  you  heard  Mr.  Ericksen  say,  he 
would  not  work  except  from  7  to  5?        A.  Yes. 

Q.  You  were  standing  right  close  to  them  ? 

A.  Yes. 

Q.  You  did  not  hear  a  single  thing  else?        A.  No. 

Q.  As  I  understood  you.  Captain,  you  said  at  first 
that  you  thought  Ericksen  said  that  he  wanted  to  go 
back  to  San  Francisco;  is  that  correct?        A.  Yes. 

Q.  When  did  that  conversation  take  place,  when 
you  thought  you  heard  him  say  that? 

A.  Well,  I  think  just  when  I  came  back.  I  know 
Mrs.  Ericksen  was  on  board  there. 

Q.  I  am  talking  about  the  conversation? 
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A.  I  heard  that  he  told  that  to  some  fisherman, 
too,  he  didn't  like  it  there,  he  could  not  get  along 
with  Holke,  and  wanted  to  go  back,  he  was  dissat- 
isfied.    [68] 

Q.  That  is  what  you  heard  that  he  told  some  fisher- 
man, he  could  not  get  along  with  Holke,  and  he 
wanted  to  go  back?        A.  Yes. 

Q.  That  is  all  you  know  about  it,  that  he  wanted 
to  go  back;  is  that  correct?        A.  Yes. 

Mr.  HUTTON. — You  are  going  to  sea  some  time 
next  week?        A.  Yes. 

Q.  And  you  will  be  gone  how  long? 

A.  About  two  months. 

Mr.  WALL. — I  won't  make  any  object  to  that;  I 
won't  raise  any  point  as  to  that.  I  would  like  an  ob- 
jection to  go  to  that  line  of  questioning;  I  ask  that 
all  his  testimony  as  to  any  conversation  about  Erick- 
sen  wanting  to  leave  be  stricken  oat  on  the  ground 
it  is  hearsay  and  as  irrelevant  and  immaterial. 

Mr.  HUTTON.— Make  that  objection  at  the  trial. 
[69] 

[Commissioner's  Certificate  to  Deposition  of  William 

Wallstedt.] 

United  States  of  America, 

State  and  Northern  District  of  California, 

City  and  County  of  San  Francisco, — ^ss. 

I  certify  that  on  Friday,  the  9th  day  of  October, 
1914,  in  pursuance  of  the  notice  filed  in  the  above- 
entitled  cause,  at  my  office,  in  the  Postoffice  and 
Court  House  Building,  Room  308,  in  the  City  and 
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County  of  San  Francisco,  State  of  California,  person- 
ally appeared  before  me,  Francis  Krull,  a  United 
States  Commissioner,  for  the  Northern  District  of 
California,  to  take  acknowledgments  of  bail  and  affi- 
davits, etc.,  William  Wallstedt,  a  witness  produced 
on  behalf  of  the  defendant  in  the  cause  entitled  in 
the  caption  hereof,  and  F.  R.  Wall,  Esq.,  appeared  as 
attorney  on  behalf  of  the  libelant,  and  H.  W.  Hutton, 
Esq.,  appeared  as  attorney  for  the  defendant,  and 
that  the  said  witness  being  by  me  first  duly  cau- 
tioned and  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth  in  said  cause,  de- 
posed and  said  as  appears  by  his  deposition  hereto 
annexed. 

I  further  certify  that  the  said  deposition  was  then 
and  there  taken  down  in  shorthand  notes  by  E.  W., 
Lehner,  and  thereafter  reduced  to  typewriting;  and 
I  further  certify  that  by  stipulation  of  the  attorneys 
the  reading  over  of  the  deposition  to  the  witness  and 
the  signing  thereof  was  expressly  waived. 

And  I  do  further  certify  that  I  have  retained  the 
said  deposition  in  my  possession  for  the  purpose  of 
delivering  the  same  with  my  own  hand  to  the  Clerk 
of  the  United  States  District  Court  for  the  Northern 
District  of  California. 

And  I  do  further  certify  that  I  am  not  of  counsel, 
nor  attorney  for  either  of  the  parties  in  the  said 
deposition  and  captoin  named,  nor  in  any  way  in- 
terested in  the  event  of  the  cause  named  in  the  said 
caption.     [70] 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
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my  hand  at  my  office  aforesaid  this  22d  day  of  De- 
cember, 1914. 

[Seal]  FRANCIS  KRULL, 

United  States  Commissioner,  Northern  District  of 
California,  at  San  Francisco. 

[Endorsed] :  Filed  Jun.  15,  1915.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [71] 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  First  Division, 

IN  ADMIRALTY— No.  15,706. 

Before  Hon.  MAURICE  T.  DOOLING,  Presiding. 

JOHN  W.  ERICKSON, 

Libelant, 

vs. 

UNION  FISH  COMPANY,  a  Corporation, 

Defendant. 

(Testimony  Taken  in  Open  Court.) 

Counsel  Appearing: 
For  Libelant :  F.  R.  WALL,  Esq. 
For  Respondent :  H.  W.  HUTTON,  Esq. 

Wednesday,  June  16, 1915. 

[Statement  of  the  Case  by  Mr.  Wall.] 
Mr.  WALL. — If  your  Honor  please,  this  is  a  libel 
for  breach  of  contract.  The  libel  alleges  that  in  the 
month  of  May  of  last  year  in  San  Francisco  the  re- 
spondent Union  Fish  Company  and  the  libelant,  John 
W.  Erickson,  entered  into  an  oral  contract  of  hiring 
wherein  it  was  agreed  that  libelant  was  to  proceed 
to  Pirate  Voce,  Alaska,  and  after  arrival  there  to 
serve  the  respondent  as  master  of    the    schooner 
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'* Martha"  for  a  period  of  not  less  than  one  year,  and 
also  during  that  time  to  assist  the  manager  of  the 
respondent's  salting  station  at  Pirate  Cove  when 
possible  to  do  so  without  interfering  with  libelant's 
duties  as  master  of  the  schooner ;  that  it  was  further 
agreed  that  libelant  was  during  that  time  to  receive 
for  his  services  wages  at  the  rate  of  $55  a  month  and 
board  and  lodging  for  himself  and  his  wife  and  at 
the  end  of  not  less  than  one  year  transportation  from 
Pirate  [72]  Cove  back  to  San  Francisco.  That 
in  accordance  with  the  agreement  libelant  proceeded 
to  Pirate  Cove,  where  he  arrived  about  the  12th  day 
of  June,  and  entered  upon  the  performance  of  his 
duties  aforesaid  and  continued  to  perform  them 
until  the  18th  day  of  July,  when  he  was  without  fault 
on  his  part  discharged  from  the  service  of  respond- 
ent  and  he  and  his  wife  were  thereupon  by  said  re- 
spondent furnished  with  transportation  from  Pirate 
Cove  to  San  Francisco,  and  that  respondent  has  paid 
the  libelant  wages  at  the  rate  of  $55  a  month  up 
to  and  including  the  15th  day  of  July,  1914,  and 
furnished  board  and  lodging  to  libelant  and  his  wife 
up  to  August  5,  1914,  and  for  no  other  or  further 
time.  That  at  all  times  since  then  the  libelant  has 
been  ready,  able  and  willing  to  perform  his  part  of 
the  contract  of  hiring.  That  he  has  suffered  dam- 
ages in  the  sum  of  $1,430;  that  the  case  is  within 
the  jurisdiction  of  this  Court. 

The  answer  denies  that  the  libelant  was  hired  by 
it  to  proceed  to  Pirate  Cove  or  any  other  place  and 
there  work  for  it  for  a  period  of  not  less  than  one 
year,  and  in  that  behalf  it  alleges  that  no  period  of 
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service  was  ever  agreed  upon  between  libelant  and 
respondent. 

It  denies  that  it  was  ever  agreed  that  libelant 
should  proceed  to  Pirate  Cove  and  there  serve  re- 
spondent as  master  of  the  '^Martha"  and  to  assist 
the  manager. 

It  admits  that  libelant  was  hired  for  a  time  not 
specified  to  proceed  to  Pirate  Cove,  Alaska,  and  there 
work  for  respondent  as  master  of  the  schooner 
** Martha,"  but  was  not  engaged  to  work  under  the 
superintendence  of  the  manager. 

It  denies  that  it  was  ever  agreed  between  libelant 
and  respondent  that  libelant's  wages  while  he  was 
working  for  it  should  be  $55  a  month  and  board  and 
lodging  for  himself  and  his  wife ;  it  admits  that  li- 
belant's  wages  were  agreed  upon  at  $55  a  month  and 
[7S]  board  and  lodging  for  himself  only,  but  by 
permission  of  respondent  libelant  took  his  wife  to 
Pirate  Cove  with  him  on  one  of  respondent's  ves- 
sels, but  respondent  denies  that  as  a  part  of  the  con- 
sideration of  libelant's  employment  by  it,  it  ever 
agreed  to  furnish  his  said  wife  board  or  lodging.  It 
denies  that  it  ever  agreed  that  at  the  expiration  of 
not  less  than  one  year  transportation  should  be  fur- 
nished for  libelant  and  his  wife;it  admits,  however^ 
that  it  is  the  custom  to  furnish  transportation  for  its 
employees  and  their  wives  and  families  working  at 
said  Pirate  Cove  to  said  San  Francisco  whenever  the 
term  of  service  of  such  employee  ends. 

It  denies  that  libelant  ever  entered  upon  the  per- 
formance of  any  duties  for  respondent  under  the  or 
any  agreement  mentioned  in  libelant's  libel,  or  that 
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he  ever  entered  upon  any  duties  a  part  or  any  of 
which  was  to  assist  the  manager  of  respondent  at 
said  Pirate  Cove,  or  that  he  ever  entered  upon  any 
duties  whatever  at  said  Pirate  Cove  under  and  by 
which  he  was  to  serve  respondent  for  a  period  of 
not  less  than  one  year  at  said  place  or  under  any 
agreement  by  which  he  was  to  serve  said  respondent 
for  that  period. 

Respondent  alleges  that  libelant  was  hired  by  it 
to  proceed  to  said  Pirate  Cove  and  there  work  for 
it  partly  as  master  of  the  schooner  *^ Martha"  and 
partly  on  shore ;  that  no  term  of  service  was  agreed 
upon  between  libelant  and  respondent;  that  pursu- 
ant to  such  agreement  libelant  shipped  as  second 
mate  on  one  of  respondent's  vessels  and  proceeded 
to  said  Pirate  Cove,  at  which  place  he  commenced  to 
and  did  work  for  respondent  partly  as  master  of  the 
schooner  ^'Martha"  and  partly  on  shore;  that  while 
so  working  he  would  not  work  according  to  the 
customs  of  the  business  in  which  he  was  engaged,  in 
this,  that  at  said  Pirate  Cove  there  was  at  the  time 
libelant  so  worked  there  and  [74]  had  been  for 
many  years  prior  to  his  doing  such  work  a  custom 
that  men  should  commence  to  work  at  such  work  as 
libelant  did  at  5  o  'clock  in  the  morning  and  continue 
to  work  as  late  in  the  evening  as  was  necessary,  the 
work  respondent  being  engaged  in  at  said  place 
being  the  catching  and  salting  of  codfish,  and  at 
times  late  hours  are  necessary  in  such  business,  and 
it  was  also  the  custom  at  said  place  to  work  Sun- 
days; that  libelant  was  familiar  with  the  custom 
when  he  was  employed,  as  he  had  worked  in  Alaska 
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Sit  the  same  business  before ;  that  libelant  would  not 
and  did  not  commence  to  work  while  he  was  working 
under  the  employment  aforesaid  at  said  Alaska  be- 
fore 7  in  the  morning,  and  he  would  not  work  on 
Sundays  at  all ;  that  his  method  of  doing  work  when 
he  did  do  any  was  unsatisfactory  in  this,  that  he  was 
slow,  grumbled  about  the  work  he  was  asked  to  do, 
and  at  times  would  not  work  at  all.  That  w^hile  at 
said  Pirate  Cove  libelant  demanded  work  of  respond- 
ent at  a  station  different  to  the  station  for  which 
he  was  employed;  that  he  was  careless  in  his  work 
and  dissatisfied  with  his  employment,  and  that  there- 
upon he  was  discharged  by  libelant's  superintend- 
ent at  said  Pirate  Cove,  to  w^hich  discharge  he  as- 
sented, and  an  account  was  thereupon  stated  between 
libelant  and  respondent  of  all  matters  and  things 
that  existed  between  them  by  which  account  a  bal- 
ance was.  shown  to  be  due  to  the  libelant  from  the 
respondent  in  amount  the  sum  of  $87.64,  which  sum 
was  paid  to  him  by  this  respondent  on  the  7th  day 
of  August,  1914,  and  libelant  received  and  accepted 
the  same  in  full  of  all. claims  and  demands  against 
said  respondent. 

That  at  the  time  libelant  worked  for  respondent 
at  said  Pirate  Cove,  respondent  had  a  large  num- 
ber of  men  at  work  for  it  at  said  place,  consisting  of 
fishermen,  fish  splitters,  salters  and  other  men  en- 
gaged in  work  incident  to  a  codfish  station  and  [75] 
necessary  in  doing  the  w^ork  thereat. 

Respondent  denies  that  by  reason  of  any  act  or 
omission  of  it,  or  by  reason  of  any  breach  of  con- 
tract of  hiring  of  libelant  by  it,  or  by  reason  of  any- 
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thing  else  ever  existing  between  the  libelant  and  re- 
spondent, the  libelant  has  been  damaged  in  the  sum 
of  $1,430,  or  any  other  sum  or  has  suffered  any  dam- 
age whatever. 

Respondent  denies  that  the  premises  stated  in  the 
libel  are  true,  except  as  they  may  be  specially  ad- 
mitted herein,  or  admitted  by  a  failure  to  deny  the 
same,  and  denies  that  the  matters  stated  in  said  libel 
are  either  within  the  admiralty  and  maritime  juris- 
diction or  the  admiralty  or  maritime  jurisdiction  of 
the  United  States  or  of  this  Honorable  Court. 

[Testimony  of  John  W.  Erickson,  the  Libelant.] 

JOHN  W.  ERICKSON,  the  libelant,  sworn. 

Mr.  WALL. — Q.  You  are  the  libelant  or  the  per- 
son who  is  suing  for  damages  for  breach  of  this 
contract  of  hiring,  are  you  not^        A.  Yes,  sir. 

Q.  What  is  your  usual  business  or  occupation, — 
what  do  you  follow  for  a  livelihood  ?        A.  The  sea. 

Q.  You  were  hired  by  the  Union  Fish  Company 
for  certain  services  in  Alaska  last  year,  w^ere  you  not  ? 

A.  Yes,  sir. 

Q.  State  with  whom  you  held  the  conversation 
when  you  were  hired  to  work  for  the  Union  Fish 
Company  at  the  times  mentioned  in  your  libel? 

A.  Mr.  Overton.     I  first  seen  Mr.  Cox. 

Q.  Who  was  Mr.  Overton? 

A.  Mr.  Overton  was  the  managing  owner  of  the 
Union  Fish  Company. 

Mr,  HUTTON. — I  move  to  strike  that  out,  if  your 
Honor  please,  on  the  ground  that  he  cannot  know 
who  Mr.  Overton  was  or  what  he  w^as.     [76] 

The  COURT. — He  might  know;  motion  denied. 
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Mr.  WALL. — Q.  In  whose  service  were  you  at  the 
time?        A.  The  Union  Pish  Company. 

Q.  What  had  you  been  doing? 

A.  I  was  running  the  sloop  ^^ Union." 

Q.  About  the  Bay  of  San  Francisco? 

A.  Yes,  sir. 

Q.  How  long  had  you  been  working  for  the  Union 
Fish  Company? 

A.  From  about  the  25th  of  January,  until  May 
17th. 

Q.  State  how  you  happened  to  take  up  with  the 
Union  Fish  Company  getting  a  job  in  Alaska  ? 

A.  I  was  working  on  the  sloop  '^ Union,"  and  I 
had  to  live  across  the  bay  at  Belvedere  Island,  and 
my  wife  had  to  live  over  here  because  there  was  no 
place  here  to  rent  a  house;  I  only  received  $60  a 
month  and  it  took  pretty  near  all  of  the  $60  to  board 
my  wife  on  this  side.  I  was  up  in  Alaska  before 
working  for  the  McCullom  Company  at  one  time  and 
so  I  asked  Mr.  Cox — 

<5.  Who  is  Mr.  Cox? 

A.  Mr.  Cox  is  agent  or  clerk — 

Mr.  HUTTON.— I  object  to  what  he  said  to  Mr. 
Cox  until  it  is  shown  who  Mr.  Cox  was. 

The  COURT. — He  is  trying  to  show  that  now. 

A.  (Continuing.)  Mr.  Cox  was  the  clerk  for  the 
Union  Fish  Company. 

Mr.  WALL.— Q.  What  did  you  ask  him? 

A.  I  asked  him  if  he  thought  there  was  any  jobs 
in  Alaska  such  as  taking  care  of  a  station,  something 
like  that — 
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Mr.  HUTTON.— We  still  object  to  this  as  hearsay, 
on  the  ground  that  there  is  nothing  to  show  that  Mr. 
Cox  had  any  authority  to  bind  the  respondent. 

Mr.  WALL. — This  is  just  preliminary. 

A.  (Continuing.)  I  asked  him  and  he  said  he 
would  see  Mr.  Overton.  The  next  day  w^hen  I  came 
with  my  cargo  from  Union  City,  I  always  had  a  list 
or  a  letter  to  take  to  the  Union  Fish  Company, 
and  I  took  that  up  and  I  seen  Mr.  Overton.     [77] 

Q.  Where  did  you  see  him  ?        A.  In  the  oifice. 

Q.  In  the  office  of  what  ? 

A.  In  the  office  of  the  Union  Pish  Company.  Mr. 
Overton  said,  ^^I  hear,  Cap.,  you  want  to  go  to 
Alaska."  I  said,  ^^Yes,  if  there  is  a  show  I  would 
like  to  go  up  there,"  and  then  he  offered  me  to  go 
up  as  master  of  the  schooner  ^^ Martha"  and  assist 
Hoelke,  the  superintendent  of  the  Pirate  Cove,  when 
I  was  not  busy  in  the  '^Martha."  Then  he  told  me 
he  would  give  me  $55  a  month  and  everything  found ; 
and  I  says,  '^A  house  for  my  wife  and  myself?"  and 
he  said,  ^'Yes;  that's  all  right."  I  says,  ^^Well,  I 
could  not  promise  you  just  yet,  but  I  will  go  over 
and  see  my  wife  and  see  if  she  is  willing  to  go."  I 
met  my  wife  over  at  Washington  and  East  streets 
and  we  went  in  to  a  restaurant  to  have  our  dinner 
and  I  told  my  wife  and  she  said,  *^A11  right,  I  will 
go." 

Mr.  HUTTON. — That  is  all  hearsay,  your  Honor. 

The  COURT.— That  is  hearsay ;  yes. 

Mr.  WALL. — Q.  When  you  had  your  conversation 
with  Mr.  Oveiion,  state  whether  or  not  anything  was 
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said  as  to  how  long  a  time  you  were  to  go  for. 

Mr.  HUTTON.— I  object  to  that  upon  the  ground 
that  it  is  leading. 

The  COURT. — The  objection  is  overruled. 

A.  Mr.  Overton  told  me  that  he  didn't  feel  like 
sending  a  man  up  only  for  a  year;  he  said,  *^We  like 
to  see  a  man  go  up  there  and  stay  for  3  or  4  or  5 
years,  or  10  years'';  he  said,  *^0f  course,  we  wouldn't 
send  up  anybody  for  less  than  a  year  under  no  cir- 
cumstances, as  that  is  the  old  custom,  it  has  been  since 
the  Union  Fish  Company  or  the  McCullom  Fish  Com- 
pany started  in  Alaska,"  and  I  said,  ^'If  I  can  get 
along,  I  don't  want  to  come  down  in  a  year;  I  would 
like  to  stay  up  there  and  make  a  little  money." 

Q.  What,  if  anything,  was  said  about  the  expenses 
of  your  wife  while  up  there  ? 

Mr,  HUTTON. — The  same  objection,  your  Honor, 
that  it  is  leading.     [78] 

The  COURT. — The  objection  is  overruled. 

A.  My  wife  and  I  are  supposed  to  be  found,  every- 
thing, that  is  to  say,  except  clothing ;  but  house  rent 
and  my  board  we  were  entitled  to  up  there,  either  to 
eat  in  the  company's  house  or  to  get  the  stores  from 
the  store  and  cook  for  ourselves. 

Q.  What  services  were  you  to  perform  while  you 
were  up  there  ? 

A.  I  was  supposed  to  run  the  schooner  ^'Martha" 
when  thev  needed  her  to  take  fish  from  the  other  sta- 
tions,  from  the  stations  around  there,  to  Pirate  Cove. 

Q.  When  did  you  get  there  ? 

The  COURT.— Q.  And  what  else? 
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A.  And  to  assist  Mr.  Hoelke  in  counting  fish  and 
helping  him  in  general  around  the  station. 

Mr.  WALL. — Q.  When  did  you  get  there? 

A.  We  got  there  about  the  20th  of  June. 

<5.  Last  year?        A.  Yes,  sir. 

Q.  After  you  got  there  did  you  make  any  trips 
with  the  ^^Martha''?        A.  Yes,  I  made  five  trips. 

Q.  About  what  time  did  you  start  on  your  first 
trip  from  Pirate  Cove,  about  how  long  after  you  got 
there  ? 

A.  About  4  or  5  days,  or  something  like  that. 

Q.  Where  did  you  go? 

A.  To  a  place  called  Sanburn. 

Q.  When  did  you  return  ? 

A.  I  returned  the  following  day. 

Q.  And  how  long  after  that  before  you  started  on 
your  second  trip  ? 

A.  About  three  days,  about  two  or  three  days. 

Q.  Where  was  that  ? 

A.  That  was  to  Porter's  Bay,  on  the  mainland. 

Q.  How  long  did  that  take  ? 

A.  That  took  me  three  days,  3  or  4  days,  I  would 
not  say  for  sure. 

Q.  How  long  after  that  was  it  before  you  started 
on  the  third  trip  ?        A.  A  couple  of  days. 

Q.  Where  was  that  third  trip  to? 

A.  That  was  down  to  the  [79]  Northwest  Har- 
bor and  Siminoff  Islands. 

Q.  How  long  did  that  take  ? 

A.  It  took  me,  I  think,  five  days. 
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Q.  And  how  long  was  it  after  that  you  started  on 
the  fourth  trip  ? 

A.  Only  a  couple  of  days  and  I  started  for  San- 
burn  again  and  made  a  trip  after  fish,  and  then  in 
a  couple  of  days  again  I  went  over  for  another  load 
of  fish. 

Q.  How  long  after  the  fourth  trip  before  you 
started  on  the  fifth  trip  % 

A.  A  couple  of  days — I  think  only  one  day  because 
I  was  supposed  to  leave  there  before  the  4th  of  July. 

'Q.  Where  was  that  to  ?        A.  Sanbum. 

<5'.  How  long  did  that  take  you  %        A.  Two  days. 

Q.  How  long  during  the  time  you  were  up  there 
were  vou  on  shore  at  Pirate  Cove  % 

A.  I  could  not  say  for  sure,  but  practically  7  or  8 
days. 

Q.  While  you  were  at  Pirate  Cove,  what  work  did 
you  do  on  shore? 

A.  I  done  what  I  was  asked  to  do,  bundling  up 
sacks,  and  I  shingled  some  roofs  and  I  packed  some 
tongues ;  one  day  Mr.  Hoelke  was  away  and  I  counted 
the  fish.  Otherwise  he  told  me  he  did  not  trust  me 
to  count  fish. 

Q.  State  just  exactly  what  happened  when  you 
severed  your  relations  with  the  Union  Fish  Company 
up  there,  and  what  was  said  to  you  and  by  whom. 

A.  I  think  I  just  came  from  Sanburn ;  I  could  not 
say  whether  I  went  ashore  that  day  or  whether  I 
came  from  Sanburn  that  day,  but  in  the  evening, 
about  5  or  half -past  5 — ^about  half -past  5,  I  was  eat- 
ing my  supper  and  Mr.  Hoelke  came  over  to  the 
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house,  and  my  wife  was  standing  out  in  the  kitchen, 
and  he  said,  *^Is  Erickson  here?"  and  she  said, 
^^Yes;  he  is  having  his  supper."  He  says,  ''When 
he  is  through  tell  him  to  come  over  to  the  ofi&ce."  I 
quit  eating  right  there  and  I  went  right  over  to  the 
office  and  when  I  got  over  to  the  office  Mr.  Hoelke 
told  me,  ''You  better  pack  your  stuff,  go  down  in 
the  'Golden  State'  to-morrow."  And  so  I  says, 
[80]     "All  right."    That  is  all  I  said. 

Q.  State  whether  or  not  at  any  time  while  you  were 
there  you  ever  requested  to  be  discharged. 

A.  No,  I  never  requested  to  be  discharged. 
Q.  When    you    came    back,    when    did    you    leave 
Pirate  Cove?        A.  I  can't  remember  the  date. 

Q.  About  what  time? 

A.  I  think  it  must  have  been  somewhere  around  the 
18th  or  20th. 

Q.  Of  what  month?        A.  Of  July. 

q.  On  the  "Golden  State"?        A.  Yes,  sir. 

Q.  What  time  did  you  get  back  to  San  Francisco? 

A.  On  the  5th  of  August. 

Q.  And  you  and  your  wife  were  furnished  with 
board  and  lodging  on  the  "Golden  State"  until  you 
arrived  here  ?        A.  yes,  sir. 

Q.  And  also  with  board  and  lodging  while  you 
were  at  Pirate  Cove  ?        A.  Yes,  sir. 

Q.  When  you  got  back  here  w^hat  did  you  do  in 
regard  to  getting  the  wages  due  you  up  to  that  time  ? 

A.  I  went  down  to  the  office  and  I  seen  Mr.  Pugh. 
I  told  Mr.  Pugh  that— 

The  COURT.— Q.  Who  is  Mr.  Pugh? 
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A.  He  is  the  president  of  the  Union  Fish  Com- 
pany. 

Mr.  WALL. — Q.  This  gentleman  here  (pointing)  ? 

A.  Yes,  sir.  I  seen  Mr.  Pugh  and  I  said,  ''I  have 
been  to  quite  an  expense  in  moving  my  stuff  down  to 
the  '^Golden  State''  and  storing  some  of  it  and  I 
had  to  give  away  some  of  it  because  I  could  not 
take  it  along  with  me,  and  also  in  moving  my  stuff 
coming  back  again  and  going  ashore  from  the 
*  Golden  State,'  and  I  had  to  take  a  hotel  when  I 
first  came  here,  and  stay  there  about  eight  days,  I 
think,"  or  something  like  that,  and  I  asked  him  if 
he  would  not  pay  me  $50  more  than  my  wages  to 
reimburse  me  for  the  expense  I  was  under,  and  he 
said  he  couldn't  do  nothing  like  that;  he  said,  [81] 
*^You  didn't  make  your  contract  with  me;  you  made 
it  with  Mr.  Overton ;  you  may  wait,  if  you  like,  until 
Mr.  Overton  gets  back  from  Europe  and  see  him, 
but,"  he  says,  '^we  couldn't  do  nothing  like  that  be- 
cause we  have  been  under  too  much  expense  our- 
selves; you  know  it  costs  us  money  to  take  you  up 
there,  too." 

'Q.  What  did  you  say  in  answer  to  that,  if  you  said 
anything?        A.  I  didn 't  say  nothing. 

Q.  When  he  said  they  had  been  to  considerable 
expense  themselves,  what  did  you  say? 

A.  I  said  it  was  not  my  fault.  I  went  up  there 
to  stay  and  do  my  work  and  I  didn't  suit  and  he  sent 
me  down. 

Q.  What  expense  were  you  put  to  when  you  got 
down  here  about  moving  your  things  ? 
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Mr.  HUTTON.— I  don't  think  that  would  be  an 
element  of  damage,  your  Honor,  assuming  he  is  en- 
titled to  any,  which  we  deny. 

Mr.  WALL.— I  will  withdraw  that. 

Q.  What  expense  were  you  put  to  in  leaving  San 
Prancisco  to  go  up  there  ? 

Mr;  HUTTON.— I  don't  think  that  would  be  an 
element  of  damage,  if  your  Honor  please,  and  I  ob- 
ject to  it  upon  that  ground,  that  is,  assuming  that  he 
is  entitled  to  it ;  we  deny  that  he  is  entitled  to  any. 

The  COURT. — It  seems  to  me  the  measure  of  his 
damages  would  be  what  he  would  have  received  if  he 
had  continued  the  employment,  if  he  is  entitled  to 
damages  at  all. 

Mr.  WALL. — Q.  After  you  got  back  to  San  Fran- 
cisco what  expenses  were  you  put  to  ? 

Mr.  HUTTON. — I  make  the  same  objection  to 
that,  if  your  Honor  please.  It  is  immaterial,  irrele- 
vant and  incompetent. 

Mr.  WALL. — His  living  expenses,  his  board  and 
lodging;  that  was  a  part  of  his  contract.     [82] 

Mr.  HUTTON.— But  it  is  too  general. 

Mr.  WALL. — Q.  What  expenses  have  you  been 
under  for  board  and  lodging  since  you  arrived  in  San 
Francisco,  and  up  to  the  12th  day  of  June  of  this 
year? 

Mr.  HUTTON.— I  submit  that  that  would  be  im- 
material. If  this  man  was  entitled  to  anything  at 
all  for  his  board  and  lodging,  it  would  be  what  it 
cost  in  Alaska,  and  not  here. 
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Mr.  WALL. — That  would  be  against  you,  then, 
Mr.  Hutton. 

The  COURT.— The  objection  is  overruled. 

Mr.  WALL. — Q.  What  expenses  have  you  been  to 
for  your  board  and  lodging  since  you  arrived  in  San 
Francisco  and  up  to  the  12th  day  of  June  of  this 
year? 

A.  It  is  what  it  cost  me  to  live  and  for  rent,  $55  a 
month,  that  is  what  it  has  cost,  because  we  kept 
track  of  the  first  couple  of  months  of  what  it  would 
cost  us;  I  could  not  live  on  no  less  than  that,  $55  for 
board  and  room  and  gas  and  milk,  and  so  forth. 

The  COURT.— Q.  That  is  for  yourself  and  wife  ! 

A.  Yes,  sir. 

Mr.  WALL. — Q.  When  you  w^ere  paid  down  here, 
what  sum  of  money  were  you  paid  altogether? 

A.  The  first  money  I  took  was  $25;  that  was  the 
first  drawing  I  made.  I  would  not  take  all  because 
I  had  asked  for  those  $50'  to  reimburse  my  expenses 
and  I  thought  I  would  wait  and  see  if  I  could  not 
get  that,  and  so  I  got  $25  first  out  of  $87.64, 1  think, 
that  was  due  me;  a  couple  of  days  afterwards  I  went 
up  and  saw  Mr.  Wall;  I  asked  him  if  it  would  inter- 
fere  with  me  if  I  was  suing  for  my  expenses  if  I  drew 
the  rest  of  my  money  that  was  due  me,  and  Mr.  Wall 
said  ''No,  you  go  down  and  draw  your  money. ^' 

Q.  What  was  the  $87.64  due  you  for? 

A.  For  the  time  I  had  shipped  first  as  second  mate; 
of  course,  it  was  understood  I  was  going  up  as  second 
mate,  so  I  would  lose  no  time.     [83] 
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Q.  That  is,  you  went  second  mate  on  the  **  Golden 
State"  going  up  there?        A.  Yes,  sir. 

Q.  And  part  of  the  $87.64,  part  of  it  was  for  wages 
as  second  mate  on  the  ** Golden  State,"  was  it? 

A.  Yes,  sir. 

Cross-examination. 

Mr.  HUTTON.— Q.  When  you  left  Alaska  you 
asked  Mr.  Hoelke  for  a  statement,  did  you  not,  of 
your  time?        A.  Yes,  sir. 

Q.  And  he  gave  you  that,  didn't  he  (showing)? 

A.  Yes,  sir,  that  is  what  he  gave  me. 

Q.  And  that  is  your  name  on  the  back  of  it,  isn't 
it?        A.  Yes,  sir. 

Q.  You  wrote  that?        A.  For  $25. 

Q.  And  you  wrote  that  name  there,  didn't  you? 

A.  Wrote  for  $25;  yes,  sir. 

Q'.  I  am  asking  you  whether  that  is  your  name? 

A.  Yes,  sir. 

Q.  And  you  wrote  that  signature  there? 

A.  Yes,  sir. 

Mr.  HUTTON. — I  offer  that  in  evidence,  if  your 
Honor  please,  and  ask  to  have  it  marked  Respond- 
ent's Exhibit  ^^A." 

Q.  Where  have  you  been  working  since  you  came 
down  here? 

A.  I  have  been  working  along  shore,  stevedoring. 

Q.  Where  have  you  worked? 

A.  Down  on  the  ^^Greystock,"  Pier  26,  for  the 
California  Stevedoring  Company. 

Q.  What  months  have  you  worked,  and  on  what 
ships  ? 
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A.  I  could  not  name  every  ship.     I  gave  a  state- 
ment of  them  sometime  ago.     I  have  them  here. 

Q.  Did  you  work  on  the  "G.  T.  HalP '?        A.  Yes. 

Q.  How  much  did  you  earn  there  ? 

A.  I  think  I  earned  $25,  if  I  am  not  mistaken. 

Q.  Did  you  work  on  the  ^^Strathstay"? 

A.  Yes,  sir. 
,  Q.  How  long  did  you  work  there*?' 
..  A.  I  think  I  got  there  $35  or  $36  there.     [84]' 

Q.  How  many  days  did  you  work  there  ? 

A.  I  think  a  week. 

Q.  Did  you  work  on  the  Pacific  Mail  Dock? 

A.  Yes,  I  worked  there  on  two  steamers. 

Q.  How  long  did  you  work  there  ? 

A.  I  only  worked  there  about  two  days,  I  think 
it  was. 

Q.  Did  you  work  on  the  ^' Santa  Clara"? 

A.  Yes. 

The  COURT. — How  much  did  you  get  from  the 
Pacific  Mail?        A.  I  earned  $11.50. 

Mr.  HUTTON.— Q.  Where  did  you  work  last? 

A.  The  very  last  ship  I  worked — 

Q.  — When  was  the  last  work  you  did? 

A.  On  the  ^' Santa  Clara." 

Q.  How  long  ago  is  that? 

A.  It  is  only  two  days  ago. 

Q.  How  long  did  you  work  on  her? 

A.  I  made  $25  on  her;  I  didn't  put  that  down. 

Q.  What  kind  of  work  did  you  do? 

A.  Longshoring,  stevedoring. 
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Q.  Where  did  you  work  before  that? 

A.  I  worked  on  the  steamer  *^ Eureka." 

Q.  How  many  months  have  you  worked  altogether 
since  you  came  down  from  Alaska? 

A.  I  have  not  worked  steady  any  months.  I 
didn't  do  nothing  for  four  weeks  until  I  worked  on 
the  ^^ Eureka." 

Q.  Have  you  a  list  there  of  the  places  you  worked 
and  the  ships  you  worked  on  since  you  came  down? 

A.  These  are  the  only  people  I  have  worked  for. 

Mr.  WALL. — I  object  to  this  line  of  examination, 
your  Honor,  as  not  proper  cross-examination.  If  he 
wants  that  sort  of  testimony  the  burden  of  proof  is  to 
produce  it  directly,  if  he  wants  to  make  the  witness 
his  own  witness  that  is  a  different  matter. 

The  COURT. — The  objection  is  overruled. 

Mr.  HUTTON.— Q.  Will  you  please  tell  the  Court, 
commencing  with  the  first  work  you  did  when  you 
came  down  here  and  finishing  with  the  last,  where 
you  worked,  who  you  worked  for,  and  how  much  you 
earned?    [85] 

A.  I  worked  on  the  schooner  ^^C.  T.  Hall."  $25. 
Pacific  Stevedoring  Company  in  Septemher,  $35. 
On  the  ^^Murdock,"  $11.50.  On  the  ^*  Grey  stock," 
for  the  California  Stevedoring  Company,  Steamer 
'*Santa  Clara,"  $36.  California  Stevedoring  Com- 
pany on  the  *'Greystock"  in  October,  $12.  For  the 
California  Stevedoring  Company  on  the  steamer 
**S.  F.  Dollar"  in  November,  $17.50.  On  the  ^^Grey- 
stock,"  in  November,  $21.     Total,  $139.50. 

Q.  Isn't  it  $158?        A.  Total,  $139.50. 
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Q.  Where  did  you  work  next? 

A.  As  far  as  I  can  remember,  I  didn^t  put  every 
steamer  down — then  on  the  ''Santa  Clara' 4n  Decem- 
ber,— no,  on  the  ''Santa  Cruz"  in  December,  $17. 
December,  on  the  "Santa  Clara,"  $9;  the  "Hazel  Dol- 
lar, $20.  In  January,  on  the  "Santa  Clara,"  $7;  on 
the  "St.  Cecile,"  $9;  in  February,  the  steamer  "Co- 
lumbia," $15;  in  February,  the  steamer  "Colusa," 
$15;  in  February,  the  steamer  "Great  Northern,  "  $7; 
in  February,  the  "Great  Northern,"  $8;  in  March, 
the  "Santa  Cruz,"  $18;  in  March,  the  steamer 
"Pacific,"  $21;  in  March,  the  steamer  "Eureka"— 
she  had  nitre,  $7.  In  April,  the  steamer  "Christian 
Bjoa,"  $22.50;  in  April,  the  steamer  "Chio  Maru," 
$28;  another  steamer,  $21.50.  In  May,  the  steamer 
"Santa  Cruz,"  $21,  and  the  '^St.  Cecile,"  $23;  the 
steamer  "Eureka,  $7.75. 

Q.  Is  that  all  the  money  you  have  earned  since 
you  came  back  from  Alaska?        A.  Yes,  sir. 

Q.  Does  your  wife  work?        A.  Yes,  sir. 

Q.  You  remember  swearing  to  this  paper,  don't 
you?  That  is  your  signature  on  that?  I  am  calling 
your  attention  to  interrogatories  that  were  filed  and 
sworn  to  by  you.        A.  Yes,  sir. 

Q.  It  appears  to  have  been  sworn  to  on  the  11th 
day  of  December,  1914;  calling  your  attention  to  in- 
terrogatory 4 — was  your  recollection  good  as  to  what 
occurred  between  you  and  Mr.  Overton  at  the  time 
you  signed  this?  Did  you  remember  the  conversa- 
tion very  well?        A.  Pretty  well.     [86] 
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Q.  You  remembered  it  better  then  than  you  do 
now? 

A.  Well,  I  suppose  I  remember  it  now  pretty  near 
as  well  as  then. 

Q.  Did  you  testify  as  follows:  *^A11  that  was  said, 
as  nearly  as  I  can  remember,  although  I  don't  claim 
to  give  the  exact  words  or  just  the  order  in  which 
things  were  said  is  this,  Mr.  Overton,  first  said  to 
me,  *I  hear.  Cap.,  you  want  to  go  up  to  Alaska.'  I 
said,  *Yes,  I  would  like  to  go;  I  would  like  to  get 
some  station  to  be  boss  in  and  fish  at  the  same  time 
if  you  want  me  to,  being  as  I  want  to  take  my  wife 
along  with  me  up  there';  then  he  said  to  me,  'We 
haven't  got  no  station,  but  there  is  a  job  to  run  the 
schooner  '^  Martha  Sanburn."  If  you  would  like  to 
take  that  at  Pirate  Cove  I  will  give  you  more  wages 
or  you  may  call  it  more  wages  than  you're  getting 
now;  you  will  get  your  board  and  your  wife's  board 
and  $55  a  month.  I  would  like  to  have  you  go  up 
there  for  at  least  a  year  or  longer  if  everything  is 
all  right,  and  when  you  get  through  with  the  job  of 
course  we  will  bring  you  back.'  "  Was  that  correct, 
as  far  as  you  went"?        A.  Yes,  sir. 

Q.  And  Mr.  Overton  did  say  that,  then? 

A.  Yes.  sir. 

Q.  **I  would  like  to  have  you  go  up  there  for  at 
least  a  year  or  longer  if  everything  is  all  right"? 

A.  For  at  least  a  year. 

Q.  Why  didn't  you  in  these  interrogatories  say 
something  about  Mr.  Overton  saying  that  he  wanted 
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you  to  stay  for  5  or  10  years  or  something  of  that 

kind? 

A.  I  didn't  put  everything  in,  but  of  course  he 
said  that  besides.  In  the  general  conversation  he 
told  me  that  he  didn't  like  to  send  a  man  up  there  for 
a  year  or  so ;  he  said  he  would  like  to  see  a  man  stay 
there  for  5  or  6  or  10  years, — and  then  you  get  ac- 
quainted with  the  work. 

Q.  Do  you  remember  Mr.  Overton  on  that  occasion 
saying  to  you  he  [87]  didn't  want  you  to  take 
your  wife  up  there  %        A.  No,  sir. 

Q.  Didn't  he  say  this  to  you,  ** There  is  no  use  of 
your  taking  your  wife  up  there  because  you  may  not 
like  the  job  and  we  may  not  like  you"f 

A.  No,  sir.   ■ 

<}.  Wasn't  there  anything  of  that  kind  said*? 

A.  No,  sir. 

Q.  You  are  sure  about  that? 

A.  Sure,  positive. 

Q.  Did  you  ever  sweep  the  warehouse  out  up 
there?        A.  Yes,  sir. 

Redirect  Examination. 

Mr.  WALL. — Q.  You  said  on  your  cross-examina- 
tion that  when  you  signed  that  you  signed  it  for  the 
$25  endorsed  up  there?        A.  Yes,  sir. 

Q.  Was  that  on  it  at  the  time  you  signed  it? 

A.  Yes,  sir,  it  was  at  the  time  I  signed  it  for  that 
$25. 
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Mr.  HUTTON. — We  are  in  rather  an  unfortunate 
position  here,  if  your  Honor  please.  Mr.  Overton 
whom  he  had  the  conversation  with  died  here  some 
two  or  three  months  ago.  We  framed  our  answer 
upon  his  testimony. 

I  will  offer  in  evidence  the  deposition  of  William 
Wallsted  and  also  the  deposition  of  M.  J.  Uldall  and 
Mr.  Hoelke,  on  both  direct  and  cross. 

Mr.  WALL. — ^We  would  like  to  have  the  deposi- 
tions all  received  subject  to  the  objection  as  to  each 
deposition  on  the  ground  that  the  whole  of  the  testi- 
mony in  each  deposition  does  not  relate  to  the  issues 
made  by  the  pleadings,  that  is,  that  it  does  not  tend 
to  prove  or  disprove  any  of  the  issues  made  by  the 
pleadings.  We  would  like  to  have  that  objection  run 
to  each  of  the  queestions  propounded  in  the  inter- 
rogatories. 

The  COURT. — Were  these  interrogatories  pre- 
pared here  and  agreed  to  before  they  went  up?    [88] 

Mr.  WALL. — All  these  interrogatories  were  pre- 
pared and  sent  up  with  a  stipulation  which  is  on  file 
that  when  they  were  offered  in  evidence  the  same 
objections  could  be  made  exactly  as  if  the  questions 
were  asked  and  answered  at  the  trial.  Those  ob- 
jections as  to  each  of  the  direct  interrogatories  refer 
to  the  depositions  of  Hoelke  and  Uldall;  and  further, 
the  objection  to  all  that  part  of  the  answer  of  Hoelke 
to  the  17th  interrogatory  beginning  with  the  words 
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*'in  the  manner  of  handling  the  vessel"  down  to  the 
end.  The  additional  objection  as  being  tthe  conclu- 
sion of  the  witness  and  not  based  on  any  qualifica- 
tions. The  same  objections  to  that  part  of  the 
answer  to  the  interrogatory  18  beginning  with  the 
words  ^^yet  not  competent  to  do  so"  down  to  the 
end.  The  same  objection  to  the  answer  to  direct  in- 
terrogatory 19.  In  addition  to  the  objections  al- 
ready made  to  the  interrogatory  to  Uldall  I  move  to 
strike  out  the  answer  to  the  11th  direct  interroga- 
tory as  not  responsive  to  the  question.  And  as  to 
the  testimony  of  Wallsted,  which  was  taken  on  open 
interrogatories,  on  page  5, 1  move  to  strike  out  that 
portion  of  the  answer  thereto,"  and  I  had  to  go  in 
and  call  him  out  then,"  as  being  the  mere  guess  of 
the  witness.  And  also  on  page  13  of  Wallsted 's  dep- 
osition I  move  to  strike  out  that  part  of  his  testi- 
mony that  says,  '^I  heard  him  tell  some  fishermen 
that  he  didn't  like  it  up  there,"  as  being  hearsay. 

Mr.  HUTTON. — No,  if  your  Honor  please,  at  the 
time  this  answer  was  filed  we,  in  San  Francisco,  did 
not  know  anything  about  what  occurred  in  Alaska. 
It  took  three  months  to  get  a  letter  there  and  get  a 
reply  back  again.  We  had  to  frame  the  answer  on 
what  we  believed  and  from  some  casual  conversation 
with  the  master  of  the  vessel.  My  impression  is 
that  all  of  these  interrogatories  are  squarely  within 
the  issues  of  the  pleadings,  but  if  the  Court  should 
think  they  are  not,  we  will  ask  leave  to  amend  our 
answer  to  conform  to  the  proof.     [89] 
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Mr.  WALL. — That  is  exactly  what  your  Honor  said 
you  would  do  at  the  time  the  interrogatories  were 
taken  We  said  that  this  testimony  should  be  taken 
without  any  privilege  to  amend.  These  interrog- 
atories were  put  in  the  original  answer.  I  objected 
to  the  original  answer  to  the  interrogatories.  Your 
Honor  sustained  the  objection  to  the  answer  and  sus- 
tained the  objection  to  the  interrogatories.  Then 
these  interrogatories  were  prepared  with  the  under- 
standing that  the  case  was  to  be  heard  on  these  inter- 
rogatories but  with  the  stipulation  that  objections 
could  be  made  as  though  they  were  taken  at  the  trial. 

Mr.  HUTTON.— That  is  all  very  true,  but  then,  on 
the  other  hand,  when  I  amended  the  answer  I  was 
just  as  much  in  the  dark  as  when  I  filed  the  original 
answer.  It  takes  three  months  to  get  a  letter  up 
there  and  back,  and  I  had  to  file  an  answer  within  20 
days  in  this  case.  I  am  convinced  that  every  one  of 
these  interrogatories  are  relevant,  but  if  your  Honor 
should  hold  to  the  contrary  I  think,  your  Honor,  that 
we  have  a  right  to  amend  the  answer. 

Mr.  WALL. — That  all  took  place  sometime  prior 
to  December  of  last  year,  your  Honor,  and  they  had 
ample  opportunity  since  that  time  to  get  all  the  in- 
formation necessary. 

Mr.  HUTTON.— I  could  not  get  it  until  these  in- 
terrogatories came  back  and  they  have  only  come 
back  within  two  weeks;  I  could  not  tell  what  the 
testimony  was  going  to  be  until  I  got  the  depositions 
back  again. 
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Mr.  WALL. — But  there  wa&  mail  communication 
during  that  time  with  Alaska. 

Mr.  HUTTON. — There  are  one  or  two  legal  points 
I  desire  to  have  your  Honor's  attention  called  to. 

The  COURT. — Is  there  any  further  testimony? 

Mr.  HUTTON.— That  is  our  case. 

Mr.  WALL. — I  will  recall  Mr.  Erickson.     [90] 

[Testimony    of   John   W.    Erickson,    Recalled    in 

Rebuttal.] 

JOHN  W.  ERICKSON,  recalled  in  rebuttal. 

Mr.  WALL. — Q.  Without  waiving  the  objections 
made,  we  desire  to  take  the  testimony  of  the  witness 
in  rebuttal  of  certain  answers  given  in  the  deposi- 
tions. What  experience  have  you  had  as  master  or 
mate  or  second  mate  of  sailing  vessels  *? 

A.  I  have  sailed  as  mate  and  second  mate  on  sim- 
ilar schooners  here  and  on  the  Atlantic  coast.  I 
used  to  sail  in  yachts. 

Q.  How  many  sailing  schooners  have  you  been  the 
first  mate  of  on  this  coast "?        A.  Four  I  think. 

Q.  How  long  have  you  been  going  to  sea? 

A.  24  years. 

Q.  How  much  of  that  time  have  you  spent  on 
shore,  as  near  as  you  can  remember? 

A.  I  have  spent  altogether  about  eight  years  on 
shore. 

Q.  How  long  a  time  were  you  sailing  as  first  mate^ 
as  near  as  you  can  remember? 

A.  About  3  or  4  months  in  each  ship,  two  or  three 
or  four  months. 

Q.  You  mean  in  each  ship!        A.  Yes,  sir. 
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Q.  How  many  vessels  were  you  in  as  second  mate? 

A.  Two  or  three. 

Q.  And  how  long  were  you  second  mate  in  those? 

A.  I  was  four  months  in  one,  the  schooner 
^*  Volunteer." 

Q.  And  how  long  in  the  others  ? 

A.  In  one  I  was  about  two  months. 

Q.  What  sailing  vessel  have  you  been  master  of? 

A.  I  was  master  of  a  pilot  boat. 

Q.  What  pilot  boat?        A.  The  ^^ Pathfinder." 

Q.  Where  did  she  sail  from*^ 

A.  She  sailed  out  here  on  the  bar;  we  would  hove 
to  and  wait  for  vessels  to  come  in. 

Q.  What  did  you  have  to  do  in  handling  her  in  the 
way  of  picking  up  boats  and  lowering  boats  ? 

A.  We  hove  to  all  the  time.     [91] 

Mr.  HUTTON. — There  is  no  issue  here  about  rais- 
ing small  boats. 

Mr.  WALL. — Your  man  says  he  did  not  know  how 
to  heave  to. 

A.  (Continuing.)  We  hove  to  at  all  times;  if  we 
have  our  boat  on  the  lee  side  as  we  are  hove  to,  we 
throw  it  overboard  there;  if  we  don't  we  always 
make  a  tack  and  heave  to  on  the  other  and  leave  the 
boat  out  and  after  the  boat  is  out  we  pick  them  up 
again  and  we  sail  around  them  and  get  them  on  the 
lee  side  and  heave  to  and  hoist  our  boats  on  board. 

Q.  State  what  the  fact  was  in  regard  to  whether  or 
not  Hoelke  ever  gave  you  any  orders  at  any  time  to 
turn  to  at  any  particular  time.        A.  He  never  did. 
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Q.  What  were  your  hours  for  turning  to  while  you 
were  in  Alaska  *? 

A.  I  didn't  have  no  regular  hours  but  I  used  to 
turn  out  for  a  start  at  4  o'clock  in  the  morning,  and 
I  went  down  to  the  wharf  and  stayed  around  and 
waited  for  Mr.  Hoelke  to  come  and  tell  me  what  to 
do  but  he  never  did,  so  I  would  go  up  and  eat  my 
breakfast  sometime  and  come  out  again,  and  then  I 
would  go  around  the  wharf  again  and  stay  around 
there,  and  I  would  not  know  what  to  do,  and  Mr. 
Hoelke  would  pass  by  me  a  dozen  times,  maybe  more, 
and  he  wouldn't  say  a  word  to  me,  and  I  would  be 
standing  there  like  a  dummy. 

Q.  When  you  took  the  *^ Martha"  out  in  the  morn- 
ing, what  time  would  you  start  to  work  on  her? 

A.  Generally  we  started  off  at  about  4  or  half -past 
4,  summer-time. 

Q.  What  way  did  you  have  of  knowing  what  you 
were  to  do  on  shore  while  you  were  ashore? 

A.  Only  when  Mr.  Hoelke  would  tell  me  what  to 
do. 

Q.  Did  Mr.  Hoelke  ever  tell  you  to  do  anything  on 
shore  that  you  did  not  do?        A.  No. 

Q.  How  many  Sundays  were  you  on  shore  while 
you  were  up  there? 

A.  Only  one  Sunday,  as  near  as  I  can  remember. 
[92] 

Q.  Did  you  or  not  work  on  that  Sunday? 
A.  I  worked  half  a  day  on  that  Sunday. 
Q.  Did  you  or  did  you  not  ever  refuse  to  woi'k  on 
Sunday  when  asked  to  do  so?        A.  No,  sir. 
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Q.  What  work  did  you  do  that  Sunday  that  you 
worked  ? 

A.  We  were  assorting  some  groceries  and  fruit 
and  so  forth  in  the  warehouse. 

Q.  Did  Mr.  Hoelke  ask  you  to  do  that  work  ? 

A.  Yes,  sir. 

Q.  What  time  did  he  ask  you  ? 

A.  About  10  o'clock,  I  think,  in  the  morning. 

Q.  Will  you  state  w^hether  or  not  Mr.  Hoelke  ever 
had  to  call  you  after  7  o'clock  in  the  morning? 

A.  No,  sir. 

Q.  How  many  men  usually  constituted  the  crew 
of  the  *' Martha"  when  she  was  being  used? 

A.  Most  of  the  time  I  only  had  one  man  but  at 
times  he  was  not  in  the  crew. 

Q.  Who  detailed  these  one  or  two  men  that  were 
to  go  with  you  as  a  crew  of  the  *^ Martha"? 

A.  Mr.  Hoelke. 

Q.  After  the  men  were  detailed  to  go  as  crew  of 
the  ^* Martha,"  in  case  the  ^^ Martha"  did  not  leave 
port  for  any  reason  who  ordered  the  men  ashore  ? 

A.  Mr.  Hoelke. 

Q.  And  after  he  got  back  from  a  trip  and  you  tied 
up  who  gave  the  men  orders  to  go  ashore? 

A.  Mr.  Hoelke. 

Q.  Then,  as  I  understand  it,  after  the  crew  was 
sent  on  board  by  Hoelke,  you  took  charge  of  the 
** Martha"  for  handling  her  and  handled  her  during 
the  trip  and  kept  command  of  her  until  she  got  back 
and  tied  up  ? 
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A.  Yes,  sir,  after  I  sailed  from  the  wharf. 

Q.  Was  there  ever  any  man  idle  on  the  trip  after 
you  took  command  of  her?        A.  No,  sir. 

Mr.  HUTTON.— I  don't  think  that  is  material  in 
this  case. 

Mr.  WALL. — ^Why  did  Hoelke  say  that  this  man 
would  be  lying  around  idle  on  the  vessel?    [93] 

Mr.  HUTTON.— He  didn't  say  it  in  that  respect 
or  in  that  sense;  he  said  sometimes  this  man  would 
get  down  two  hours  late  and  the  men  would  be 
around  there  looking  for  him. 

The  COURT. — The  objection  is  overruled. 

Mr.  WALL. — ^Q.  State  whether  or  not  you  ever 
had  any  talk  with  Hoelke  about  tide  work. 

A.  No,  sir,  I  never  did. 

Q.  Will  you  state  whether  or  not  you  ever  actually 
did  any  tide  work?        A.  Yes,  sir,  I  did. 

Q.  What  was  it? 

A.  I  discharged  the  '* Martha"  with  salt  over  on 
the  mainland  once. 

Q.  Mr.  Hoelke  said  in  his  testimony,  or  one  of 
the  witnesses  for  the  defendant  who  testified,  stated 
that  you  said  you  didn't  come  up  to  Pirate  Cove  to 
work  and  would  only  do  so  when  you  were  ready; 
state  whether  or  not  you  ever  made  such  a  statement 
of  that  kind. 

A.  I  never  made  such  a  statement. 

Q.  State  whether  or  not  you  did  all  the  work  which 
you  were  ever  requested  to  do  on  shore. 

A.  I  did  everything  Mr.  Hoelke  ever  asked  me  to 
do. 
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Q.  State  whether  or  not  there  was  ever  any  acci- 
dent of  any  description  in  regard  to  the  handling 
of  the  *  ^Martha"  while  you  were  handling  her. 

A.  Nothing  happened  to  the  *^ Martha"  so  long 
as  I  was  on  hoard  to  her. 

Q.  When  Hoelke  told  you  to  pack  your  clothes  and 
go  down  on  the  *^ Golden  State,"  the  next  day,  did 
he  say  anything  to  you  at  that  time  that  he  was  dis- 
charging you  because  you  refused  to  obey  orders 
about  turning  to?        A.  No. 

Mr.  HUTTON.— That  is  objected  to  as  leading. 

The  COURT. — The  objection  is  overruled. 

Mr.  WALL — Q.  At  that  time  state  whether  or  not 
he  told  you  that  he  had  someone  who  was  more 
reliable  and  in  whom  he  could  put  more  trust,  or 
anything  of  that  nature.     [94] 

A.  No,  sir,  he  never  said  nothing  like  that  to  me. 

Q.  Mr.  Hoelke  in  his  testimony  said  something 
about  your  not  keeping  the  sheets  of  the  ^^ Martha" 
in  instead  of  slacking  them  out  and  running  before 
the  wind :  state  what  the  fact  was  in  regard  to  that. 

A.  Mr.  Hoelke  was  never  with  me  when  I  had  a 
fair  wind.  The  channel  in  Pirate  Cove  is  a  very 
narrow  channel,  it  is  only  about  altogether  about  10 
feet  wide,  and  of  course  the  water  is  pretty  low 
then  and  sandbanks  stuck  up  quite  a  lot  and  the 
buoy  stands  there,  and  in  order  to  come  through 
there  you  have  to  haul  your  sheets  in  or  else  the  boom 
will  take  the  buoy  off,  or  if  she  hauls  over  she  will 
run  on  a  sandbank,  and  so  I  guessed  I  did  have  my 
main  sheet  in  coming  in  through  the  channel  there, 
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but  it  was  not  because  I  didn't  know  better  than  that. 

Q.  He  also  testified  you  had  some  trouble,  or  he 
thought  that  you  didn't  heave  to  properly  when  you 
came  in,  and  when  he  tacked  around  you  with  the 
launch;  what  is  the  fact  about  that? 

A.  I  never  hove  to  because  at  that  time  he  used 
to  pick  me  up  every  once  in  awhile  outside  there,  as 
I  would  have  no  wind;  at  this  particular  time  I 
didn't  have  very  much  wind  and  of  coure  there  was 
no  cause  for  heaving  to.  His  launch  is  very  handy ; 
he  would  come  around  my  stern  and  come  up  to 
windward  and  I  would  throw  him  a  line  and  that  is 
all  there  was  to  it. 

Q.  Could  his  launch  go  faster  than  you  ? 

A.  Oh,  yes,  two  or  three  times  faster  than  me;  I 
didn't  have  very  much  wind. 

Q.  Mr.  Hoelke  said  your  wife  was  up  on  the  roof 
with  you  once  when  you  were  shingling;  state  what 
the  truth  was  in  regard  to  that. 

A.  I  was  shingling  the  store  down  there,  putting 
some  shingles  on  that  had  blown  off,  and  my  wife 
was  standing  down  [95]  below;  she  just  came  out 
of  the  house ;  the  house  I  lived  in  was  right  next  to 
the  store ;  she  was  standing  down  below  at  the  ladder 
there ;  she  was  never  up  on  the  roof. 

Q.  State  whether  or  not  Hoelke  ever  said  anything 
to  you  about  your  wife  being  around  while  you  were 
working. 

A.  He  never  said  a  word  to  me  about  that. 

Q,  Mr,  Hoelke  said  that  at  one  time  you  refused 
to  load  or  unload  the  *' Martha ;"  state  what  the  truth 
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was  in  regard  to  that. 

A.  I  never  refused  to  load  or  unload  the 
*'Martha;''  state  what  the  truth  was  in  regard  to 
that? 

A.  I  never  refused  to  load  or  unload  the 
''Martha/' 

Q.  As  a  matter  of  fact,  did  you  ever  assist  in 
loading  or  unloading  the  *' Martha"? 

A.  I  always  did. 

Q.  Did  you  ever  pack  sacks  from  the  '* Martha" 
to  the  galley? 

A.  Yes,  sir,  I  pulled  the  dory  ashore  and  after- 
wards packed  the  sacks  up  to  the  salt-house  on  the 
main  land. 

Q.  Did  you  ever  have  any  conversation  with 
Hoelke  or  did  Hoelke  ever  say  anything  to  you  about 
whether  or  not  he  wanted  you  up  there  for  that  job? 

Mr.  HUTTON. — Objected  to  as  leading  and  within 
the  issues  and  not  in  rebuttal  of  anything. 

The  COURT. — The  objection  is  overruled. 

Mr.  WALL. — Q.  Did  he  have  any  conversation? 
with  you  ? 

A.  I  didn't  have  no  conversation  with  him  only  at 
one  time  he  told  me — 

Q.  — When  was  this, — what  time  was  it  ? 

A.  It  was  a  few  days — it  was  the  time  I  was  sup- 
posed to  go  to  the  main  land. 

Q.  How  long  after  you  got  up  there? 

A.  About  7  or  8  days,  I  think,  the  first  time  he 
ever  spoke  to  me. 

Q.  What  was  the  conversation  about?     [96] 


110  Union  Fish  Company 

(Testimony  of  John  W.  Erickson.) 

Mr.  HUTTON, — ^We  move  to  strike  that  out  upon 
the  ground  it  puts  respondent  at  a  great  disadvan- 
tage. Mr.  Hoelke  was  in  Alaska;  there  was  no 
opportunity  of  sending  an  interrogatory  to  him  upon 
that  matter.  It  comes  out  now  for  the  first  time  ^t 
the  close  of  the  case. 

The  COURT. — The  objection  is  sustained.  This 
is  like  any  other  testimony.  It  would  be  admitted 
for  the  purpose  of  showing  the  animus  of  the  wit- 
ness Hoelke,  and  perhaps  for  discharging  him,  but 
Hoelke  should  have  had  a  chance  to  explain  it  when 
these  interrogatories  were  sent  up. 

Mr.  WALL. — I  don't  think  it  is  especially  ma- 
terial; it  is  only  because  of  Hoelke 's  testimony  that 
all  these  questions  are  asked.  I  don't  think  Hoelke 's 
testimony  is  material. 

>Q.  Did  you  ever  refuse  to  work  on  any  holiday 
up  there  ^        A.  No. 

Q.  State  whether  or  not  you  worked  hours  longer 
than  from  7  in  the  morning  until  5  in  the  afternoon. 

A.  When  I  was  in  the  *^ Martha"  I  was  always 
working;  of  course,  I  had  to  be  up  night  and  day 
when  I  was  in  her  and  when  we  were  sailing. 

Cross-examination. 

Mr.  HUTTON. — Q.  You  had  several  disagree- 
ments with  Mr.  Hoelke  up  there,  did  you  not  ? 

A.  No,  sir. 

Q.  Never  any  at  all? 

A.  Only  one,  and  that  was  not  a  disagreement,  it 
was  only  a  case  of  my  wife  going  with  me. 

Q.  And  you  insisted  upon  taking  her  ? 
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A.  I  did  not  insist  upon  taking  her. 

Q.  Is  it  not  a  fact  that  you  had  your  wife  with 
you  whenever  you  worked  up  there  in  Alaska  ? 

A.  No,  sir. 

Q.  Did  you  take  your  wife  with  you  on  the  vessel  ? 

A.  No,  sir. 

<^.  Mr.  Halleck  objected  and  stopped  you  from 
doing  so,  did  he  not  ? 

A.  Mr  Hoelke  was  the  cause  of  my  wife  wanting 
to  go  with  me.     [97] 

<5.  Is  it  not  a  fact  that  while  you  were  up  there 
you  asked  Mr.  Hoelke  to  change  you  and  put  you 
in  another  station?        A.  No,  sir. 

Q.  You  did  not?        A.  No,  sir. 

Redirect  Examination. 

Mr.  WALL. — Q.  What  was  the  conversation  about 
your  wife  going  with  you,  between  you  and  Mr. 
Hoelke? 

A.  The  conversation  was  this:  I  went  down  one 
morning  as  I  was  to  sail  for  Sanburn,  and  I  said  to 
Mr.  Hoelke,  ^^Is  there  any  objection,  Mr.  Hoelke,  to 
my  wife  going  along  mth  me?'^  and  he  says,  '^No," 
and  I  says  ^^all  right,''  and  I  went  and  told  my  wife 
she  could  go  along;  when  she  came  down  and  was 
ready  to  go  then  the  fellow  who  was  supposed  to  be 
with  me  would  not  go  with  me  because  my  wife  >ras 
to  go  along  with  me,  and  then  he  says,  '^Well,  you 
ought  to  have  men  along  with  you" — 

Q.  You  mean  that  Hoelke  said  that  ? 

A.  Yes,  and  he  says,  *'If  your  wife  goes  along  I 
can't  get  anybody  to  go  with  you."     He  promised 
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she  could  go.     Then  I  said  to  the  fellow  who  was  to 
go  along,  '^What's  the  matter  with  you?    Won't 
you  go  along?"    And  he  said,  ''No." 

Q.  Is  that  all  that  was  said  between  you  and 
Hoelke  about  your  wife  going  ? 

A.  Yes,  that  is  about  all. 

[Testimony  of  Mrs.  John  W.  Erickson,  for  Plaintiff, 

in  Rebuttal.] 

Mrs.  JOHN  W.  ERICKSEN,  called  for  plaintiff 
in  rebuttal,  sworn. 

Mr.  WALL. — ^Q.  You  heard  the  testimony  about 
your  going  on  the  vessel  with  your  husband? 

A.  Yes,  sir. 

Mr.  HUTTON. — That  is  not  the  way  to  examine 
the  witness,  if  your  Honor  please;  he  should  ask 
questions  of  her  directly. 

Mr.  WALL. — We  want  to  save  some  time. 

Q.  State  whether  or  not  you  ever  had  any  conver- 
sation with  Mr.  Hoelke  about  going  on  the  vessel 
with  your  husband.     [9'8] 

A.  On  the  ^^ Martha"? 

'Q.  Going  on  the  ** Martha"  with  your  husband. 
Did  you  or  did  you  not  ever  have  any  conversation — 
yes  or  no?        A.  Yes,  sir. 

Q.  Where  was  that  conversation? 

A.  It  was  at  Mr.  Hoelke 's  house. 

Q.  How  did  the  subject  come  up? 

A.  Well,  I  wanted  to  go  with  my  husband  and 
Mr.  Hoelke  said  I  could  go. 

Q.  He  said  to  you  there  at  the  time  that  you  could 
go?        A.  Yes,  sir. 
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Q.  Was  your  husband  present  then  ? 
A.  No,  he  was  down  on  the  boat. 

Cross-examination. 

Mr.  HUTTON.— Q.  Is  it  not  a  fact  Mr.  Hoelke 
told  you  you  could  not  go  because  there  were  only  two 
berths  on  the  ship  and  there  would  be  no  place  for 
you  to  sleep  ? 

A.  That  was  after  he  came  back  to  the  house.  I 
was  still  at  the  house ;  that  was  after  he  came  back 
from  the  boat. 

Q.  He  did  tell  you  that,  didn't  he? 

A.  After  he  had  told  me  I  could  go. 

Q.  He  told  your  husband  that?        A.  Yes,  sir. 

Q.  And  then  your  husband  still  insisted  on  your 
going,  didn't  he?        A.  No,  sir. 

Q.  He  did  not  ?        A.  No,  sir. 

Mr.  WALL. — That  is  the  libelant's  case. 

[Endorsed] :  Piled  Sep.  23, 1915.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [99] 


In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  Calif ornia^  First  Di- 
vision, 

IN  ADMIRALTY— No.  15,706. 

JOHN  W.  ERICKSEN, 

Libelant, 

vs. 

UNION  FISH  COMPANY,  a  Corp. 

Respondent. 
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(Opinion  and  Order  to  Enter  Judgment  in  Favor  of 
Libelant  for  $716.05,  With  Interest  and  Costs.) 
F.  R.  WALL,  Esq.,  Proctor  for  Libelant. 
H.  W.  HUTTON,  Esq.,  Proctor  for  Respondent. 
Libelant  was  hired  for  a  year,  his  services  under 
the  contract  beginning  June  12th,  1914.  On  July 
18th  he  was  discharged  without  cause.  For  his  ser- 
vices he  was  to  receive  $55  per  month,  and  board 
and  lodging  for  himself  and  wife.  The  value  of  such 
board  and  lodging  was,  according  to  the  evidence, 
$55  per  month.  He  was  paid  for  his  services  up  to 
July  18th,  and  board  and  lodging  was  furnished 
up  to  August  5th,  1914'.  He  is  therefore  entitled  to 
judgment  for  $55.00  a  month  from  July  18th,  1914, 
to  June  12th,  1915,  as  wages,  and  $55  a  month  from 
August  5th,  1914,  to  June  12th,  1915,  for  board  and 
lodging,  less  such  sums  as  he  was  able  to  earn  in 
other  emplojrtnent  during  these  periods.  For  wages, 
therefore,  he  is  entitled  to  $594  and  for  board  and 
lodging  he  is  entitled  to  $562.80,  a  total  of  $1156.80. 
But  from  this  must  be  deducted  $440.75,  being  the 
amount  earned  by  him  in  such  employment  as  he 
could  secure  during  the  period.  This  leaves  $716.05, 
for  which  he  is  entitled  to  judgment.  Judgment 
will  therefore  be  entered  for  this  amount  with 
interest  and  costs. 
September  8th,  1915. 

M.  T.  DOOLING, 
Judge. 

[Endorsed]  :     Filed  Sep.  8,  1915.     W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [100] 
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In  the  United  States  District  Court  in  and  for  the 
Northern  District  of  California,  First  Division, 

IN  ADMIRALTY— No.  15,706. 

JOHN  W.  ERICKSEN, 

Libelant, 

vs. 

UNION  FISH  COMPANY,  a  Corporation. 

Respondent. 

Final  Decree. 

This  cause  having  been  heard  on  the  pleadings  and 
proofs,  and  having  been  argued  and  submitted  by 
the  advocate  and  proctor  for  the  respective  parties, 
and  due  deliberation  having  been  had,  it  is  now  by  the 
Court  ORDERED,  ADJUSTED  and  DECREED 
that  the  respondent  in  said  cause.  Union  Fish  Com- 
pany, a  Corporation,  pay  to  the  libelant,  John  W. 
Ericksen,  the  sum  of  seven  hundred  and  sixteen 
dollars  and  five  cents  ($716.05),  and  interest  amount- 
ing to  the  sum  of  thirty-seven  dollars  and  seventy 
cents  ($37.70),  and  libelant's  costs  to  be  taxed;  and 
that  libelant  have  interest  on  said  siuns  from  the  date 
of  this  decree  until  the  same  be  paid  at  the  rate  of 
six  per  centum  per  annum. 

Dated  September  10, 1915. 

M.  T.  DOOLING, 
District  Judge. 

[Endorsed]  :     Filed  Sep.  10, 1915.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [101] 


116  Union  Fish  Company 

In  the  District  Court  of  the  United  States,  in  a/nd  for 
the  Northern  District  of  Calif ornia^  First  Di- 
vision. 

IN  ADMIRALTY. 

JOHN  W.  ERICKSON, 

Libelant, 
vs. 

UNION  FISH  COMPANY,  a  Corporation, 

Respondent. 

(Notice  of  Appeal. ) 

Respondent  above-named,  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, from  the  final  decree  entered  and  made  in  the 
above  cause  on  the  10th  day  of  September,  1915,  and 
from  each  and  every  part  of  said  decree. 

To  the  libelant  above  named  and  to  P.  R.  Wall, 
Esq.,  his  proctor. 

Dated  September  20th,  1915. 

H.  W.  HUTTON, 
Proctor  for  Respondent. 
Copy  received  this  20th  day  of  September,  1915. 

P.  R.  WALL, 
Proctor  for  Libelant. 

[Endorsed]  :  Piled  Sep.  20, 1915.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [102] 
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In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  First  Di- 
vision. 

IN  ADMIRALTY. 

JOHN  W.  ERICKSON, 

Libelant, 
vs. 

UNION  FISH  COMPANY,  a  Corporation. 

Respondent. 

Assignment  of  Errors. 

Comes  now  Union  Fish  Company,  respondent  and 
appellant  herein,  and  assigns  the  following  errors, 
in  the  record,  opinion,  decision  and  final  decree  in  the 
above  entitled,  to  wit: 

1.  The  District  Court  erred  in  overruling  re- 
spondents exceptions  to  the  libel  herein. 

2.  The  District  Court  erred  in  not  finding  and 
deciding  that  it  had  no  jurisdiction  over  the  subject 
matter  of  libelants  alleged  cause  of  action. 

3.  The  District  Court  erred  in  rendering  a  decree 
herein  in  favor  of  libelant,  and  further  erred  in  not 
dismissing  libelants  libel. 

4.  The  District  Court  erred  in  not  finding  and 
deciding  that  the  contract  alleged  in  libelants  libel 
was  void,  as  being  an  alleged  contract  not  to  be  per- 
formed within  a  year. 

5.  The  District  Court  erred  in  finding  and  de- 
ciding that  this  respondent  ever  made  a  contract  to 
employ  libelant  for  the  period  of  at  least  a  year,  or 
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for  any  period  at  all  other  than  at  the  will  of  eitlier 
party  to  said  contract. 

6.  The  District  Court  erred  in  not  finding  and  de- 
ciding that  this  respondent  was  justified  in  discharg- 
ing libelant.     [103] 

7.  The  District  Court  erred  in  rendering  a  decree 
in  favor  of  libelant  for  the  sum  of  seven  hundred  and 
sixteen  dollars  and  five  cents  and  interest  as  specified 
in  said  decree,  and  in  rendering  a  decree  in  favor  of 
libelant  for  any  sum  whatever. 

8.  The  District  Court  erred  in  rendering  a  decree 
covering  compensation  and  including  compensation 
for  services  that  were  to  be,  if  performed,  rendered 
on  land. 

10,  The  District  Court  erred  in  not  finding  and 
deciding  that  respondent  herein  did  not  contract 
with  libelant  and  engage  to  hire  him  for  at  least  a 
year,  and  in  not  finding  and  deciding  that  there  was 
no  proof  that  the  agent  whom  it  is  claimed  made  such 
contract  had  authority  to  make  such  a  contract. 

11.  The  District  Court  erred  in  not  finding  and 
deciding  that  the  language  testified  to  by  libelant  did 
not  show  that  a  contract  for  at  least  a  year  had  been 
made  with  libelant. 

WHEREFORE  said  respondent  prays  that  each 
of  said  assignment  of  errors  be  allowed  and  the  said 
decree  dismissed,  and  that  it  may  have  such  other  and 
further  relief  as  the  Court  is  competent  to  give  in  the 
premises. 

H.  W.  HUTTON, 
Proctor  for  Respondent  and  Appellant. 
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[Endorsed] :  Filed  Oct.  18,  1&15.    W.  B.  Maling, 
Clerk.    By  T.  L.  Baldwin,  Deputy  Clerk.     [104] 


(Respondent's  Exhibit  "A") 

Pirate  Cove,  July  18,  1914. 
JOHN  W.  ERICSEN. 

Bal.  Due  with  U.  F.  Co 87.64 

R.  HOELKE, 
Agt. 
PAID. 
Aug.  7, 1914. 
UNION  FISH  CO. 

25 


Chgd.  62.64 


"Golden  State"        $26.85 
Stations  60.80 


87.65 


[Endorsed] :  Aug.  5,  1914.    Paid  Coin  $25.00. 

JOHN  W.  ERICKSEN. 

U.  S.  Dist.  Court  No.  15,706.  Ericksen  vs.  Union 
Fish  Co.  Respts.  Exhibit  No.  "A."  Filed  June  16, 
1915.  W.  B.  Maling,  Clerk.  By  Lyle  S.  Morris, 
Deputy  Clerk.     [105} 


Certificate  of  Clerk  U.  S.  District  Court  to  Apostles 

on  Appeal. 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court  of 
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the  United  States,  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  the  foregoing  105  pages, 
numbered  from  1  to  105,  inclusive,  to  contain  a  full, 
true  and  correct  transcript  of  the  records  and  pro- 
ceedings, as  the  same  now  remain  on  file  and  of  rec- 
ord in  the  office  of  the  clerk  of  said  District  Court,  in 
the  cause  entitled  John  W.  Ericksen,  Libelant  vs. 
Union  Fish  Company,  a  Corp.,  Respondent,  Number 
15,706,  which  said  Apostles  on  Appeal  are  made 
up  pursuant  to  and  in  accordance  with  '^Praecipe'' 
and  '^Additional  Praecipe  for  Apostles  on  Appeal" 
(copies  of  which  are  included  in  the  foregoing  tran- 
script), and  the  instructions  of  H.  W.  Hutton,  Es- 
quire, Proctor  for  Respondent  and  Appellant  herein. 

I  further  certify  that  the  costs  of  preparing  and 
certifying  the  foregoing  Apostles  on  Appeal  are  the 
sum  of  Fifty-four  Dollars  and  Twen^ty  Cents 
($54.20),  and  that  the  same  have  been  paid  to  me  by 
the  proctor  for  appellant  herein. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
this  9th  day  of  November,  A.  D.  1915. 

[Seal]  WALTER  B.  M ALING, 

Clerk. 
By  C.  W.  Calbreath, 
Deputy  Clerk. 
CMT. 

[Ten  Cent  Internal  Revenue  Stamp.  Canceled 
11/9/15.    C.  W.  C]     [106] 
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[Endorsed]:  No.  2680.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Union  Fish 
Company,  a  Corporation,  Appellant,  vs.  John  W. 
Erickson,  Appellee.  Apostles  on  Appeal.  Upon 
Appeal  from  the  United  States  District  Court  for  the 
Northern  District  of  California,  First  Division. 
Filed  November  9,  1915. 

P.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 


[Order  Extending  Time  to  November  9, 1915,  to  File 
Apostles  on  Appeal.] 

In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  First  Di- 
vision, 

IN  ADMIRALTY. 

JOHN  W.  ERICKSON, 

Libelant  and  Appellee, 
vs. 

UNION  FISH  COMPANY, 

Respondent  and  Appellant. 

Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  time  for  filing  the  apostles  on  appeal 
with  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  in  the  above-entitled  cause,  be  and 
the  same  is  hereby  extended  twenty  days  from  and 
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after  the  20th  day  of  October,  1915. 
Dated  October  18th,  1915. 

M.  T.  DOOLINO, 

Judge. 

[Endorsed] :  No.  15,706.  In  the  District  Court  of 
the  United  States,  Northern  District  of  California, 
iFirst  Division.  In  Admiralty.  John  W.  Erickson, 
Libellant  vs.  Union  Fish  Company,  Respondent. 
Order  Extending  Time  to  file  Apostles  on  Appeal. 

No.  2680.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Order  Under  Rule  16  Enlarg- 
ing Time  to  November  9, 1915,  to  File  Record  Thereof 
and  to  Docket  Case.  Filed  Oct.  18,  1915.  P.  D. 
iMonckton,  Clerk.  Refiled  November  9,  1915.  F.  D. 
Monckton,  Clerk. 


No.  2680 


IN    THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


In  Admiralty 


Union  Fish  Co:mpany  (a  corporation), 

Appellant, 

vs. 

John  W.  Erickson^ 

Appellee. 


BRIEF   FOR   APPELLANT. 


H.  W.'^H^JYON^.      ^> 

Proctorpr  |if  ^#1 


--ii^its. 


MAR  1  3  1916 


F.  D.  Moncktonj 

Filed  this day  of  MarcJi,  1916.  Clerk. 

FRANK  D.  MONCKTON,  Clerk. 
By Deputy  Clerk, 

Pern  ATI  Pudlishino  Compant 


No.  2680 

IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


In  Admiralty 


Union  Fish  Company  (a  corporation), 

Appellant, 


vs. 
John  W.  Eeickson^ 


Appellee . 


V 


BRIEF   FOR   APPELLANT. 


In  this  case  John  W.  Erickson  filed  a  libel  in  the 
District  Court  for  the  Northern  District  of  Cali- 
fornia, claiming  breach  of  contract,  hiring,  a  part 
of  which  contract  was  maritime,  and  a  part  of 
whicli  was  non-maritime^  and  in  paragraph  2  of 
the  libel  he  alleges: 

**That  in  the  month  of  May,  1914,  at  said 
San  Francisco,  said  respondent  and  said  libel- 
ent  entered  into  an  oral  contract  or  agreement 
wherein  and  whereby  it  was  mutually  agreed 
that  said  libelent  was  to  proceed  to  Pirate 
Cove,  Alaska,  and  after  arrival  tl/cre,  to  serve 
th(^  rcvspondent  as  master  of  said  schooner 
*  Martha'  for  a  ])(n*iod  of  )n)t  less  tlnni  one 
year  and  (dso   daring  said   time   to   assist   the 


manager  of  said  respondent's  salting  station 
at  said  Pirate  Cove  when  possible  so  to  do 
without  interfering  with  libelant's  duties  as  said 
master  of  said  schooner." 

It  further  alleges  that  libelent  proceeded  to  Pirate 
Cove  arriving  there  June  12th;  that  he  entered 
upon  the  performance  of  his  duties,  part  of  which 
were  performed  on  sea  and  a  part  on  land,  and 
was  discharged  July  18th,  etc. 


Argument. 

Exceptions  were  filed  to  the  libel,  overruled,  re- 
spondent answered,  the  case  was  tried  and  judg- 
ment went  for  the  libelant  in  the  sum  of  $716.05. 

Between  the  tim_e  of  the  filing  of  the  libel  and 
the  trial,  Mr.  Overton,  the  gentleman  with  whom 
libelant  claims  he  had  the  conversation  of  hiring, 
died  suddenly  and  respondent  was  without  means 
of  contradicting  libelant's  testimony  as  to  a  hiring 
for  a  year. 

The  defenses  in  the  case  are: 

1st.  The  court  had  no  jurisdiction  of  the  al- 
leged cause  of  action. 

2nd.  The  language  used  in  the  claimed  contract 
of  hiring  does  not  show  a  positive  hiring  for  a 
year. 

3rd.  There  is  no  proof  that  Mr.  Overton,  the 
party  who  it  is  alleged  hired  libelant,  had  any 
authority  to  hire  libelant  for  any  fixed  period. 

4th.     The  alleged  contract  of  hiring  was  void. 


I. 

THE     DISTRICT    COIRT     HAD     \0    JURISDICTION    OVER    THE 

ACTION. 

In  this  case  the  contract  was  part  maritime  and 
part  non-maritime.  Libelant  was  not  a  seaman, 
he  was  not  a  fisherman  going  out  in  a  boat  in 
Alaska  to  fisli ;  lie  had  nothing  to  do  ivith  fishing; 
his  dnties  were  to  sail  the  ^^ Martha"  when  she 
was  to  be  sailed,  the  rest  of  the  time  he  worked 
on  shore,  as  he  claims,  as  assistant  to  the  super- 
intendent. The  services  of  a  superintendent  are  no 
more  maritime  than  are  those  of  a  ship's  agent, 
or  the  latter 's  clerks,  stenographer  or  telephone 
girl.     Let  us  see  what  he  did. 

The  first  w^ork  he  did  w^as  to  take  his  things 
ashore  which  took  him  the  first  three  days;  then 
he  helped  the  agent  around;  then  he  shingled  a  roof; 
then  he  packed  codfish  tongues,  and  he  also  cleaned 
up  around  the  station  (pages  64  and  65). 

At  page  87  libelant  testified  as  to  what  he  was 
to  do.  ^ 

'*A.     And  to  assist  My.  Hoelke  in  counting 
fish   and   helping   in    general    around   the    sta- 


tion. 


M 


On  the  same  page,  he  said  it  was  four  or  five  days 
after  he  arrived  at  Pirate  Cove  before^  ho  w(Mit  out 
on  the  '']\rartha'';  that  tnp  took  one  day,  and  two 
or  three  days  after  that  he  start(Hl  on  another  tri]>. 
He  then  made  a  trip  of  three  or  four  days  and  stayed 
on  shore  two  days.  Tlien  he  umu]o  a  ti'i])  of  f\ye 
days;  two  days  aftc^r  that  ho  started  on  anolluM*  trip 


which  took  him  two  days,  then  he  stayed  on  shore 
one  day,  and  made  another  trip  which  took  two 

davs. 

1/ 

On  pages  87  and  88  libelant  testified  as  to  how 
long  he  was  on  shore  and  how  long  at  sea,  for  a 
portion  of  the  time,  and  the  summary  of  it  is,  he  was 
at  sea  thirteen  days  and  on  shore  fourteen  days, 
doing  (page  88)  : 

^^A.  I  done  what  I  was  asked  to,  bundling 
up  sacks,  and  I  shingled  some  roofs  and  I 
packed  some  tongues;  one  day  Mr.  Hoelke  was 
away  and  I  counted  the  fish,  otherwise  he  told 
me  he  did  not  trust  me  to  count  fish. ' ' 

Hoelke,  respondent's  superintendent,  in  answer 
to  Interrogatories  VII  and  VIII  gives  libelant 
twenty  days  altogether  as  master  and  nine  days  on 
shore,  the  character  of  the  work  being  (page  45) : 

^^It  was  general  utility  work,  such  as  shingl- 
ing, tying  up  empty  sacks  and  sweeping  out  the 
different  warehouses. ' ' 

(page  44)  :  ^^He  was  to  be  acting  as  captain 
of  our  small  tender,  the  schooner  *  Martha',  but 
when  the  vessel  was  not  in  use  he  was  suy3posed 
to  make  himself  generally  useful  about  the 
station." 

It  is  very  clear  that  a  part  of  libelant's  services 
were  to  be  and  were  performed  on  land.  Unless 
the  whole  ivere  to  be  performed  on  the  sew,  the  court 
had  no  jurisdiction.  The  law  is  as  follows  (The 
Pennsylvania,  83  C.  C.  App.  139-142) : 

^^It  is  not  enough  that  the  contract  includes 
a  maritime  adventure  amiong  its  objects,  or 
that  it  was  to  be  performed  at  sea.     Unless  it 


was  ptircly  maritime,  it  was  not  one  of  which 
a  court  of  admiralty  had  jurisdiction/' 

In  the  lang'uage  of  Justice  Clifford,  in  The  Belfast, 
7  Wall.  637: 

^^  Contracts,  claims,  or  services,  purely  mari- 
time, and  touching-  rights  and  duties  appertain- 
ing to  commerce  and  navigation,  are  cognizable 
in  the  admiralty  court. 

*^ Contracts  of  a  mixed  nature  are  not  coc/niz- 
ahle  in  these  courts  and  that  there  is  sufficient 
reason  for  this  is  well  illustrated  by  the  present 
case.  Here  is  the  ordinary  contract  between 
school  proprietors  and  persons,  with  the 
further  provisions  that  the  school  is  to  be  lo- 
cated on  shipboard,  and  in  the  course  of  in- 
struction is  to  include  a  foreign  voyage  and 
studies  in  nautical  and  naval  matters.  Com- 
bined with  the  provision  of  common  law  obliga- 
tion are  some  that  may  relate  to  maritime 
services.  Hotv  can  a  court  of  admiralty  separ- 
ate the  liaMUties  and  apportion  the  daw  ages 
'  arising  from  the  hreacli  of  the  maritime  part 
of  the  contract/'  etc. 

How  can  it  be  done  in  this  case?  The  ^^ Golden 
Gate'',  tender  for  the  station  was  there  while 
Erickson  was  in  Alaska,  and  we  suppose  that  the 
*^ Martha"  had  to  run  around  more  than  usual  to 
carry  a  cargo  of  salted  fish  to  send  do\^^i.  At 
other  times  he  might  have  been  on  shore  all  the 
time. 

Plummer  v.  Webb,  4  INFason  380: 

''T  cannot  say  tlu^  trhole  contract  is  Ikmv  of 
maritime  nature.  There  is  mixed  up  in  it  obli- 
gations ex  contractu  not  necessarily  mai'itiui(\ 
and  so  far  th(^  contract  is  of  a  s])ecial  na- 
ture.    In   eases  of  a  mixed  iiatarc,  it   is  not   a 


sufficient  foimdation  for  admiralty  jurisdiction 
that  there  are  involved  some  ingredients  of  a 
maritime  nature.  The  substance  of  the  whole 
contract  must  be  maritime/' 

That  language  was  quoted  and  approved  by  the 
U.  S.  Supreme  Court  in  The  Steamboat  Orleans,  36 
U.  S.  175.  In  the  case  of  Grant  v.  Poillon,  61 
U.  S.  168,  the  Supreme  Court  said,  approving  Wil- 
lard  V.  Dorr,  a  master's  case: 

^^In  the  case  of  Willard  v.  Dorr,  3  Mason  91 
(it  should  be  161),  it  was  held,  ^no  suit  for 
services  performed  by  the  master,  as  a  factor, 
or  in  any  other  character,  than  that  of  master, 
is  cognizable  in  the  admiralty,  merely  because 
the  consideration  of  the  contract  is  maritime. 
The  whole  contract  must  in  its  essence  be  mari- 
time, or  for  compensation  for  maritime  ser- 
vices'." 

The   above  quotation  from  Willard  v.   Dorr,   is 

from  the  syllabus.     The  language  in  the   decision 

(page  167),  is: 

^^For  any  other  service  performed  by  him, 
as  agent  or  factor,  independent  of  his  character 
as  'master,  he  can  have  no  claim  here;  for  such 
claims  are  not  within  the  cognizance  of  admir- 
alty.'' 

The  decision  in  Grant  v.  Poillon  further  says: 

^^An  agreement  by  the  master  of  a  vessel  to 
pay  wages,  may  be  sued  upon  in  the  admiralty ; 
l3ut  a  stipulation  in  the  same  contract  to  pay  a 
sum  of  money  in  case  the  voj^age  should  be 
altered  or  discontinued,  can  be  enforced  only  at 
common  law  (L.  Arira  v.  Manwaring  Bee's 
Rep.  199).  The  admiralty  jurisdiction  of  the 
United  States,  being  exclusive,  cannot  be  ex- 


tended  to  cases  of  law  or  equity,  cognizable  by 
the  Circuit  and  State  courts,  under  the  11th 
section  of  the  judiciary  act  (1  Baldwin,  554). 

^^A  contract  between  two  persons,  one  of 
whom  had  chartered  a  vessel,  whereby  he  was 
to  act  as  master,  and  the  other  as  mate  of  the 
vessel,  and  the  two  were  to  share  equally  in 
the  profits  of  the  contemplated  vo^^ages,  was 
held  not  to  be  within  the  admiralty  jurisdic- 
tion (The  Crusader,  AVare's  Rep.,  437)." 

In  the  case  of  The  Richard  Winslow,  18  C.  C.  A. 

344-346,  it  is  said: 

^*  Unquestionably  there  was  here  a  contract 
for  carriage  by  sea,  and  that  contract  was  mari- 
time in  its  nature.  But  there  was  joined  with 
it  a  contract  with  respect  to  the  cargo  after  the 
completion  of  the  voyage,  that  was  in  no  re- 
spect maritime  in  its  nature.  If  as  Judge,  now 
Mr.  Jvistice  Brown  observes  in  the  Pulaski,  33 
Fed.  383,  the  storage  were  a  mere  incident  to 
the  transportation,  the  entire  contract  would 
be  held  to  ]3e  maritime,  and  within  the  admir- 
alty jurisdiction.  But  here  the  contract  for 
holding  the  corn  in  storage  did  not  concent  the 
nU'vigation.  It  could  not  take  effect  until  after 
completion  of  the  voyage,  and  had  no  relation 
to  further  transportation  of  the  cargo  by  the 
vessel.  It  was  to  be  performed  at  a  time  when 
the  vessel  iras  not  engaged  in  commerce  or  navi- 
gation or  in  the  preparation  therefor  (cases 
cited).  The  reason  is  that  such  ser\ace  does 
not  pertain  to  the  navigation  of  a  ship,  nor 
assist  a  vessel  in  the  discharge  of  a  maritime 
obligation." 

In  this  case  the  '^Martha"  was  not  even  a  fish- 
ing vessel ;  she  was  used  in  the  codfish  business.  In 
that  business  men,  of  which  the  libelant  was  not 
one,  W(Mit  out  in  boats  and  caught  fish  with  lines; 
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the  fish  then  taken  on  shore  split  and  salted;  when 
sufficient  were  on  hand,  and  the  ^^ Golden  Gate" 
was  there  to  carry  them  to  San  Francisco,  the 
*^ Martha''  went  to  different  stations,  collected  some 
of  the  fish  and  carried  them  to  where  the  ^'Golden 
Gate"  was.  That  service  was  unquestionably 
maritime,  but  the  work  on  shore  was  not  incidental 
to  that  work.  '^It  was  to  be  performed  at  a  time 
w^hen  the  vessel  was  not  engaged  in  commerce  or 
navigation  or  in  preparation  therefor"  as  appears 
in  the  above  quotation,  and  again  such  work  did 
not  pertain  to  the  navigation  of  the  vessel,  or  assist 
her,  the  '^Martha",  in  the  discharge  of  a  maritime 
obligation.  Nor  did  it  have  anything  to  do  with 
the  catching  of  fish,  as  it  was  performed  after  the 
fish  were  caught  and  cured,  just  as  the  storage  of 
the  cargo  in  the  Richard  Winslow  case  was  done. 

In  the  cases  of  Domenico  v.  Alaska  Packers  Asso- 
ciation, and  in  the  case  of  Larsen  v.  North  Alaska 
Salmon  Company,  the  agreement  was  in  substance 
as  follows: 

^^Work  and  labor  in  the  capacity  of 
Seamen,  Fishermen,  Beach  men,  Trapmen. 
Also  to  work  on  boats,  lighters,  steamers  and 
in  salteries,  canneries  and/or  in  another  capa- 
city, up  and  down  at  and  about  Nushagak  or 
elsewhere  in  Bristol  Bay  District,  Alaska,  as 
directed  by  the  superintendent,  during  the 
salmon  fishing  season  of  19 " 

That  w^hole  contract  was  a  salmon  fishing  contract. 
Under  it  the  men  had,  if  required,  to  go  out  in  the 
boats  and  catch  fish,  also  catch  them  in  traps,  work 
on  boats,  lighters  and  steamers.    The  whole  contract 


was  maritime.  The  contract  was  also  general. 
Some  of  the  men  signing-  as  fishermen,  beachmen  and 
cannery  men  being  designated  as  such,  signing  the 
same  contract,  and  it  was  fishermen  that  were  in- 
volved in  both  cases.  In  the  Larsen  case,  Larsen 
was  hurt  while  throwing  salmon  from  a  barge,  the 
barge  was  on  the  water,  and  of  course  it  was  an  ad- 
miralty tort. 

There  is  certainly  a  distinction  between  the  case 
of  where  a  man  has  to  work  in  a  boat,  catch  fish, 
either  in  a  trap  or  boat,  work  on  a  steamer,  boat 
or  lighter,  as  directed  by  the  siiperintendent.  The 
superintendent's  duties  were  not  maritime,  and  the 
case  of  a  mmi  tvho  assisted  the  supermtendent  tvoidd 
not  he  maritime.  The  latter' s  service  not  being  mari- 
time^ the  managing  o\A^ier  of  a  vessel  does  not  per- 
form maritime  services.  He  may  appoint  a  master 
of  a  vessel,  or  engage  seamen,  the  master  and  sea- 
men go  on  board,  and  while  there  perform  mari- 
time services  just  as  salmon  fishers  do;  but  suppos- 
ing a  man  assists  the  managing  owner  in  doing  that 
work,  sweeps  out  warehouses,  ties  up  salt  sacks, 
shingles  roofs,  and  does  general  utility  work,  all 
on  shore,  he  is  cei-tainly  not  performing  maritime 
services  any  more  than  the  clerks  and  stenog- 
raphers of  a  managing  owner  does. 

In  the  case  of  Krohn  v.  The  Julia,  37  Fed.  369, 
a  master  of  a  vessel  agreed  to  carry  charcoal  to 
a  place  designated  by  the  owner  of  the  charcoal,  sell 
it  and  account  for  the  })roceeds.  There  was  a  con- 
tract of  affi'eightment  blended   witli   a   conti'nct  of 
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sale,  and  the  court,  Judge  Pardee,  held  that  the 
whole  matter  was  non-maritime  on  account  of  its 
mixed  nature.    See  also : 

Turner  v.  Beachem,  Fed.  Cases,  No.  14,252; 

Richard  v.  Hogarth,  94  Fed.  685. 


II. 

THE  LANGUAGE  USED  DOES  NOT  SHOW  A  HIRING  FOR  A  YEAR. 

Libelant  gives  three  different  versions  of  the 
hiring.  The  substance  may  in  general  be  about  the 
same,  but  we  do  not  admit  that  it  is.  It  is  found 
first  on  page  25: 

*^I  would  like  to  have  you  go  up  there  for 
at  least  a  year,  or  longer  if  everything  is  all 
right,  and  when  you  get  through  with  the  job, 
of  course,  we  will  bring  you  back.'' 

(Page  86).  ^^Of  course,  we  wouldn't  send 
up  anybody  for  less  than  a  year  under  no 
circumstances,  *  *  *  and  I  said,  'if  I  can 
get  along,  I  don't  want  to  come  down  in  a 
year'." 

(Page  97).  ^'  ^I  would  like  to  have  you  go 
up  there  for  at  least  a  year  or  longer  if  every- 
thing is  all  right,  and  when  you  get  through  with 
the  job  of  course  we  will  bring  you  back'  was 
that  correct  as  far  as  you  went?    A.    Yes,  sir. 

Q.     And  Mr.  Overton  did  say  that,  then? 

A.     Yes,  sir. 

Q.  I  would  like  to  have  you  go  up  there  for 
at  least  a  year  or  longer  if  everything  is  all 
right? 

A.     For  at  least  a  year. 


?? 


After  testifying  to   the   qualifying   clause   three 
times,  the  witness  then  left  it  out. 
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That  language,  however,  was  not  a  positive  hiring 
for  a  vear;  it  was  alwavs  conditional  tJiat  libelant 
was  satisfadorij.  The  language  ''if  everytliinfj  is 
all  right' ^  qualifies  everything  that  it  was  used  in 
connection  with. 

Libelant  was  not  satisfactory  to  respondent,  as 
it  appears.  Answer  to  Interrogatory  X,  page 
45,  shows  libelant  would  not  run  to  at  proper  hours. 

Answer  to  Interrogatories  XI  and  XII  are  to  the 
same  effect   (same  page). 

Answer  to  Interrogatory  XIV,  page  46,  reads : 

"A.  The  only  orders  he  did  not  obey  was 
in  the  matter  of  getting  to  work  on  time.  I 
asked  him  several  times  why  he  did  not,  and 
the  only  answer  I  got  was  that  he  did  not 
come  to  Pirate  Cove  to  work  and  would  only  do 
so  when  he  was  ready." 

The  answer  to  Interrogatory  XV  shows  he  was 
discharged  for  that  reason.  The  answer  to  In- 
terrogatory XV,  page  50,  shows  he  refused  to  assist 
in  loading  and  miloading  the  ^'Martha",  telling  Mr. 
Hoelke,  the  superintendent,  that  he  fcouJcI  not  do  it 
for  him  or  any  other  man  (same  page). 

He  was  told  to  clean  out  a  warehouse  and  tie 
up  some  sacks  and  did  not  do  it. 

It  also  appears  that  he  always  insisted  on  hav- 
ing his  wife  with  him  whenever  Ik^  was  working 
whether  on  the  roof  of  a  house  or  anywhei'e  else. 

It  is  very  clear  that  li])(^lant  wns  not  satisfactory 
to  the  respondcMit,  and  the  jo])  not  Siitisfactoiy  to 
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him.     He  testified  he  had  to  stand  around  like  a 
dummy  (page  104). 

Testimony  of  Updall  (page  54) : 

*^I  should  say  that  libelant  was  verv  indiffer- 
ent  as  to  how  he  perf oimed  his  work,  from  the 
fact  that  he  once  told  me  that  he  was  not  sat- 
isfied with  the  way  things  were  at  Pirate  Cove, 
also  that  he  would  not  work  on  holidays  or 
before  7  A.  M.  or  after  5  P.  M.'' 

Wallstedt  testified  (page  67)  that  he  heard  Erick- 
son  tell  Hoelke  that  he  was  dissatisfied  with  the 
place  and  wanted  to  come  down  (page  67).  AVlien 
libelant  left  Alaska  he  procured  a  statement.  It 
is  found  on  page  119  of  transcript.  He  went  to  the 
office  of  the  respondent  with  it,  was  satisfied  that 
was  all  he  was  entitled  to,  and  asked  for  $50.00 
extra  (page  92). 

We  submit  the  statement,  and  its  payment  was  a 
settlement  in  full,  and  that  there  was  not  any  abso- 
lute hiring  for  a  year ;  but  the  same  was  on  the  con- 
dition that   libelant   should   prove   satisfactory. 


III. 


THERE   IS   NO   PROOF   OF   AUTHORITY   ON   THE   FART   OF   MR. 
OVERTON   TO   HIRE   LIBELANT   FOR   A   YEAR. 

There  is  no  proof  who  Mr.  Overton  was.  Libelant 
testified  he  was  the  ^^  managing  owner  of  the  Union 
Pish  Company''.  A  motion  was  made  to  strike 
that  out  (page  83),  and  it  should  have  been  stricken 
out.    The  burden  was  on  libelant  to  show  authority 
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for  the  hiring  and  that  someone  in  anthority  had 
such  anthority.  Tlie  mere  statement  of  a  person, 
not  an  officer  of  a  corporation,  that  a  man,  naming 
him,  is  the  managing  owner,  is  no  proof  at  all. 

If  Mr.  Overton  was  the  general  manager  of  re- 
spondent he  would  vot  have  mithority  to  hire  a 
master  for  a  year, 

A  general  manager  may  hire  a  person,  but  not 
for  a  fixed  time. 

If  Mr.  Overton  was  general  manager  of  the  cor- 
poration, his  term  was  one  year;  he  could  not  hire 
a  person  whose  term  Avould  run  over  into  that  of 
another  managing  owner,  in  the  event  that  one 
was  selected.  The  decisions  on  this  question,  as  far 
as  we  have  been  able  to  find  them,  are  as  follows: 

In  the  case  of  Smith  v.  Co-operative,  etc.,  12 
Daly  304,  the  hiring  was  for  one  year,  and  it  was 
held  that  in  the  absence  of  express  authority  from 
the  board  of  directors,  the  general  manager  had 
no  right  to  hire  for  any  mixed  period. 

In  the  case  of  Reupke  v.   Stuhr,   126  Iowa  632, 

the  hiring  was  for  one  year,  and  the  same  decision 

was  rendered.     The  same   rule   was  laid   do^^^l   in 

Canwncho  v.  Hamilton,  2  N.  Y.  App.  Div. 

368-9 ; 
Red  Cross  Protective  Association  v.  Wayle, 
171    Fed.   643. 

The  case  of  Jenkins  S.  S.  Co.  v.  Preston,  108 
C.  C.  A.  47)),  is  a  case  wluM-e  a  mastei*  was  hired 
for  two  vears  bv  a  contj'act  in   writinii'.     A   a'reat 
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quantity  of  evidence  seems  to  have  been  intro- 
duced to  show  that  the  managing  owner  liad  autlior- 
ity  to  make  the  contract.  In  this  case  there  was 
none. 

It  appears  in  that  case  that  the  hiring  was  made 
in  May,  the  discharge  took  place  the  following  Jan- 
uary. The  general  manager  testified  that  he  was 
the  whole  concern;  he  was  a  large  stockholder,  the 
board  of  directors  never  met,  and  the  court  found 
that  it  must  be  assumed  that  the  directors  knew 
of  the  contract  and  had  ratified  it  by  acquiescence. 

This  alleged  contract  is  alleged  to  have  been 
made  in  Ma}^,  broken  in  Alaska  at  a  place  where 
there  is  but  one  mail  each  month,  and  broken  in 
July,  and  sued  on  in  August. 


IV. 

THE    ALLEGED    CONTRACT    OF    HIRIXG    WAS    VOID. 

About  two  hundred  and  fifty  years  ago,  the  law- 
making powers  of  England,  to  prevent  frauds  which 
were  constantly  occurring,  owing  to,  in  some  cases, 
the  death  of  witnesses,  in  others  by  their  removal 
and  absence,  lack  of  memory  and  change  of  condi- 
tions, passed  what  is  known  as  the  Statute  of 
Frauds.  The  legislatures  of  about  every  state  in  the 
Union  have  enacted  the  same  statute.  California 
and  Alaska,  w^here  this  alleged  contract  was  to  be 
performed,  has. 
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Sec.  1624  of  the  Civil  Code  of  California,  reads: 

*^The  following  contracts  are  invalid,  unless 
the  same,  or  sonu^  note  or  memorandum  thereof, 
is  in  writing  and  subscribed  by  the  party  to  be 
charged,  or  by  his  agent. 

''1.  An  agreement  that  by  its  terms  is  not 
to  be  performed  within  a  year  from  the  mak- 
ing thereof.'' 

Sec.  1044  of  the  Alaska  codes  is  identical. 

It  is  alleged  that  the  contract  was  oral,  was 
made  May,  1914,  and  the  services  were  to  com- 
mence when  libelant  arrived  in  Alaska ;  and  that  he 
was  to  work  for  not  less  than  a  year  thereafter; 
that  he  arrived  June  12th ;  so  this  contract  is  clearly 
within  the  above  language. 

The  lower  court  held  that  an  admiraltv  court 
will  not  be  bound  bv  Statutes  of  Fraud,  etc.  In 
this  the  coui't  was  in  error. 

This  alleged  contract  was  made  in  the  office  of 
appellant  on  Clay  Street,  in  San  Francisco.  Lib- 
elant undertook  to  assert  a  claimed  right  under  cer- 
tain language.  Respondent  liad  just  as  much  right 
to  claim  that  the  language  gave  no  rights  to  libelant 
as  the  latter  had,  to  claim  rights  under  it.  The  con- 
tract was  absolutely  void  when  made.  .1  contract 
void  where  made  is  void  everywhere.  No  author- 
ities are  necessary  on  that  point. 

Now  libelant  could  not  have  enforced  the  contract 
in  the  courts  of  the  state  where  made  or  in  Alaska, 
so  when  and  at  what  timo  did  it  get  its  validity'? 
If  it  was  void  in  one  court,  it  would  be  void  in  all 
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courts.  And  how  can  it  happen  that  because  libelant 
selected  an  admiralty  court  to  try  his  case,  that  re- 
spondent lost  its  otherivise  perfect  defense? 

In  so  far  as  this  defense  is  concerned,  it  is  not  a 
matter  of  jurisdiction;  it  is  solely  a  question  of 
the  rights  of  the  respective  parties,  and  rights  given 
by  a  state  statute  are  always  recognized  in  an  ad- 
miralty court.  The  decisions  are  uniform  on  that 
point.  We  cite  the  following.  In  13  Wallace  236, 
the  court  said,  on  page  243: 

^^It  is  urged  further  that  a  State  law  could 
not  give  jurisdiction  to  the  District  Court.  That 
is  true.  A  State  law  cannot  give  jurisdiction 
to  any  federal  court;  but  that  is  not  aquation 
in  this  case.  A  State  law  may  give  a  substan- 
tial right  of  such  a  character  that  where  there 
is  no  impediment  arising  from  the  residence 
of  the  parties,  the  right  may  be  enforced  in  the 
proper  federal  tribunal  whether  it  be  a  court 
of  equity,  or  admiralty,  or  of  common  law.  The 
statute  in  such  cases  does  not  confer  the  juris- 
diction. That  exists  already,  and  it  is  invoked 
to  give  effect^  to  the  right  by  applying  the  ap- 
propriate remedy.  This  principle  may  he  laid 
down  as  axiomatic  in  our  naiional  jurispru- 
dence. A  party  forfeits  nothing  by  going  into 
a  federal  tribunal: 
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We  ask,  at  this  stage:  Does  a  defendant  forfeit 

his  rights  because  he,  in  a  civil  suit,  is  forced  tc 

defend  in  a  federal  court? 

^  Murisdiction  having  attached,  his  case  is 
tried  there  upon  the  same  principles^  and  its 
determination  is  governed  by  the  samie  consid- 
erations, as  if  it  had  been  brought  in  the  proper 
State  tribunal  of  the  same  locality.  In  no  class 
of  cases  has  the  application  of  this  principle 


17 


been  sustained  b}^  this  court  more  frequently 
than  in  those  of  adwiraJt/j  and  maritime  jiiris- 
diction/' 

The  language 

^*and  its  determination  is  2:overned  bv  the  same 
considerations  as  if  it  had  been  brought  in  the 
proper  State  tribunal  of  the  same  locality", 

means  that  the  libelant  has  the  same  cause  of 
action,  and  the  respondent  has  precisely  the  same 
defenses.  It  does  not  mean  that  a  defense  is  lost 
because  the  party  who  sues  liappens  to  select  one 
court  in  preference  to  another.  It  certainly  does 
not  mean  that  an  admiralty  court  will  enforce  a 
right  given  by  a  state  statute  and  not  protect  one, 

A  defense  that  is  good  in  one  court,  //  no  inter- 
national or  international  commercial  law  questions 
are  involved,  is  good  in  all  courts. 

A  contract  is  to  be  interpreted  according  to  the 
law  of  the  place  where  it  is  to  be  performed,  pro- 
vided it  is  not  void  where  made.  This  contract  was 
to  be  performed  pai1;ly  on  land  in  Alaska,  and 
partly  on  the  inland  waters  of  Alaska,  and  was  void 
where  made  and  at  the  place  of  its  performance.  It 
is  not  like  the  case  in  129  U.  S.  443,  where  the  con- 
tract was  made  in  New  York,  to  be  perfcu'med  on  a 
Eritisli  vessel,  completed  in  Oreat  Britain,  and  the 
damag('d  occurred  there.  That  contract  was  inter- 
national. 

Of  course  if  Congress  had  legislated  upon  this 
mattei*  to  the  contrary  we  admit  that  the  defense 
would  not  be  good,  but  it  has  not. 
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In  Thompson  v.  Phillips,  1  Baldwin  274,  it  is 

said : 

^^It  cannot  be  doubted  that  in  a  suit  in  a  state 
court,  this  law  would  be  the  rule  of  decision 
on  the  rights  of  the  parties;  it  is  difficult  to 
perceive  a  reason  why  a  different  rule  should 
be  adopted  in  this  court," 
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Orleans  v.  Phoebus,  11  Peters  184: 

^^The  local  law  can  never  confer  jurisdiction 
on  the  courts  of  the  United  States;  they  can 
only  furnish  rules  to  ascertain  the  rights  of 
parties  and  thus  assist  in  the  administration 
of  the  proper  remedies. ' ' 

Lorman  et  al.  v.  Clarke,  2  McLean  563-573 : 

^^Now  can  it  be  said  that,  in  a  case  like  this, 
the  jurisdiction  of  the  court  is  derived  from 
the  local  law?  As  in  all  other  cases  which  do 
not  arise  under  the  laws  of  the  Union,  the 
local  law  goverms  the  contract  or  right  but  the 
power  to  act  is  derived  from  the  laws  of  the 
Union. ' ' 

All  of  our  pilot,  insurance,  local  maritime  liens 
laws  at  one  time,  were  or  are  created  by  state 
laws.  There  is  scarcely  a  contract  relating  to  mari- 
time affairs  that  is  not  made  on  land,  and  if  such 
a  contract  is  void,  and  there  is  no  federal  statute 
covering  the  same  matter,  such  contracts  are  never 
enforced. 

In  the  case  of  The  Hamilton,  207  U.  S.  398,  it  is 
said  (page  405) : 

^^We  pass  to  the  other  branch  of  the  first 
question:  whether  the  state  law,  being  valid, 
will  be  applied  in  the  admiralty.  Being  valid, 
it  created  an  obligation,  a  personal  liability  of 
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the  owner  of  the  Hamilton  to  the  claimants. 
*  *  *  This  of  course  admiralty  would  not 
disregard,,  hut  would  respect  the  right  when 
brought  before  it  in  in  anjj  legal  way/' 

How  is  it  possible  that  that  language  does  not 
apply  to  rights  of  a  person  who  is  sued,  as  well 
as  one  that  is  suing'? 

Courts  of  admiralty  and  courts  of  equity  are  in 
some  respects  similar.  If  the  Statute  of  Frauds 
is  binding  on  the  District  Court  in  an  equity  case 
it  is  also  binding  upon  it  in  an  admiralty  case.  The 
following  were  Statute  of  Frauds  cases: 

Purcell  V.  Minor,  4  Wallace  513-517. 

^^The  statute  which  requires  such  contracts  to 
be  in  writing,  is  equally  binding  on  courts  of 
equity  as  courts  of  law.'' 

Whitney  v.  Hay,  191  U.  S.  77-84. 

^^It  is  obvious  that  courts  of  equity  are 
bound,  as  much  as  courts  of  law,  by  the  pro- 
visions of  this  statute;  and  therefore  they  are 
not  at  liberty  to  disregard  them." 

Moses  V.  Lawrence  City  Bank,  149  U.  S.  303. 

Those  were  cases  where  it  was  claimed  that  a 
United  States  Court  sitting  on  its  equity  side  could 
not  take  cognizance  of  a  state  Statute  of  Frauds. 

Crowley   v.   Northern    Pacific   R^ailroad    Co., 
159  U.  S.  569,  582: 

''While  tlu^  federal  court  may  ])e  com])elled 
to  deal  witli  th(^  case  accoi'ding  to  th(^  forms 
and  modes  of  proceeding  of  a  court  of  equity, 
it  I'emains  in  substance  a  proceeding  nndei*  the 
statute,   fi'illi  flie  original  rights  of  the  parties 
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unchanged.  *  ^  *  A  party  ^oing  into  a  na- 
tional court  does  not  lose  any  right  or  appro- 
priate remedy  of  which  he  might  have  availed 
himself  in  the  state  courts  of  the  same  locality. 
The  wise  policy  of  the  Constitution  gives  him  a 
choice  of  tribunals.  Other  cases  to  the  same 
effect  are  Holland  v.  Challon,  110  U.  S.  15; 
Marshall  v.  Holmes,  141  U.  S.  569,  and  other 
cases  cited." 

The  mode  of  procedure  in  this  case  was  of  course 
different  in  the  admiralty  court  to  what  it  would 
have  been  in  the  state  court.  Libelant  would 
have  no  cause  of  action  in  the  state  court.  How 
can  he  give  himself  a  cause  of  action  because  he 
happens  to  go  into  another  court  of  equal  jurisdic- 
tion over  his  claimed  contract;  and  how  can  the 
other  party  lose  his  defense'?  This  is  not  a  case 
of  jurisdiction,  but  a  case  of  rights. 

If  it  could  be  held  that  the  Statute  of  Frauds 
did  not  apply  to  libelant's  services  as  master  it 
certainly  did  apply  to  Ms  service  on  sliore,  and 
hotv  can  an  entire  contract  be  severed?  This  one 
was  not  capable  of  severance;  it  was  $55.00  per 
month  for  the  whole  service. 

We  submit  that  the  language  claimed  to  have 
been  used  by  Mr.  Overton,  even  if  he  had  the  power 
to  hire  libelant  for  a  year,  is  too  shadowy  to  create 
a  contract  for  a  year;  that  there  is  no  proof  that 
he  had  any  authority  to  make  such  a  contract;  that 
the  contract  was  void  and  that  the  court  had  no 
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jurisdiction  over  the  subject  matter  of  the   liljel, 
and  that  the  judgment  should  be  reversed. 

Dated,  San  Francisco, 
March  11,  1916. 

Respectfully  sul)mitted, 

H.   W.    HUTTOX^ 

Proctor  for  Appellant, 
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APPELLEE'S  ANSWERING  BRIEF. 

I. 

THE  COURT  HAD  JURISDICTION. 

The  libel  was  for  the  breach  of  a  maritime  con- 
tract; not  for  breaching  a  contract  in  part  maritime; 
and  this  is  most  clearly  shown  by  what  this  Court 
said  in  the  case  of  the  North  Alaska  Salmon  Com- 
pany V.  Larsen.     We  quote: 

^'We   find    no   merit   in    the   contention    that   the 
cause  of  suit  is-  not  witliin   the  admiralty  jurisdic- 


tion  of  the  court,  in  that  appellee's  contract  for 
services  as  a  seaman,  fisherman,  beachman,  trap- 
man,  'and  such  other  services  as  might  be  required  ' 
by  the  appellant's  superintendent,  was  not  a  mari- 
time contract. 

"In  Alaska  Packers'  Ass'n.  v.  Domenico,  117 
Fed.,  99,  this  court  affirmed  the  jurisdiction  in 
admiralty  of  a  contract  made  by  men  who  acted 
as  seamen  on  a  voyage  to  and  from  salmon  fishing 
grounds  in  Alaska  to  work  as  fishermen  during  the 
season,  and  assist  in  canning  fish  on  shore,  and  in 
loading  them  on  board  for  transportation,  notwith- 
standing that  the  men  while  engaged  in  fishing 
slept  on  shore,  and  mended  their  nets  and  cared 
for  the  fish  on  shore.  See,  also,  The  Virginia 
Belle  (D.  C),  204  Fed.,  692;  McRae  v.  Bowers 
Derdging  Co.  (C.  C),  86  Fed.,  344;  Disbrow  v. 
The  Walsh  Bros.  (D.  C),  36  Fed.,  607."  North 
Alaska  Salmon  Co.  v.  Larsen,  220  Fed.,  pp.  94 
and  95. 

Appellant's  attempt  to  distinguish  the  Larsen  and 
the  Domenico  cases  from  this  one  is  necessarily  futile, 
because,  of  course,  there  can  be  no  difference  in  prin- 
ciple in  assisting  the  manager  on  shore,  when  possi- 
ble so  to  do  without  interfering  with  libelant's  duties 
as  master,  and  in  performing  "such  other  services  as 
might  be  required  by  the  appellant's  superintendent" 
or  in  assisting  "in  canning  fish  on  shore." 

In  the  Domenico  case,  the  trial  Court  said  (112 
Fed.,  556)  :  The  contract  "included  work  in  the  can- 
"  nery  on  shore,  in  preserving  the  fish  caught  by 
"them";  and  this  Court  (117  Fed.,  100  and  loi): 
"The  libelants  arrived  there  early  in  April  of  the  year 


mentioned,  and  began  to  unload  the  vessel  and  fit  up 
the  cannery/'  So  that  case  shows  that  the  men  did 
work  on  shore  that  was  not  directly  connected  with 
the  catching  of  fish. 

Appellant  does  not  yet  comprehend  what  point  was 
decided  in  the  Larsen  case.  That  case  did  not  sound 
in  tort,  but  in  contract.  As  we  said  in  our  brief  in 
the  trial  Court: 

^'In  the  Larsen  case,  Larsen  testified  (Apostles 
therein,  page  23)  :  ^I  fished  up  to  the  loth  of 
June  (then)  I  was  called  ashore  to  work  ashore;  we 
started  in  to  discharge  fish.  When  I  was  discharg- 
ing fish  I  worked  in  a  lighter.'  The  fact  that  Lar- 
sen was  working  in  a  lighter,  at  the  very  time  he 
was  hurt,  seems  to  have  caused  some  confusion  in 
respondent's  mind.  The  Larsen  case  did  not  sound 
in  tort;  so  jurisdiction  was  not  taken  because  of  the 
locality  of  the  accident.  It  was  a  libel  for  breaches 
of  the  contract  of  good  treatment;  and  all  of  the 
breaches  occurred  while  the  libelant  was  on  shore; 
so  the  appellate  court  sustained  the  jurisdiction  not 
because  of  any  locality  of  the  injury,  but  because 
a  maritime  contract  was  breached." 

**Upon  such  a  contract,  and  all  its  incidents,  the 
rights  and  remedies  of  the  parties  are  reciprocal. 
The  contract  being  maritime,  the  admiralty,  says 
Curtis,  J.,  in  Church  v.  Shelton,  2  Curt.,  271,  274, 
'will  proceed  to  inquire  into  all  its  breaches,  and 
all  the  damages  suffered  thereby,  however  peculiar 
they  may  be,  and  whatever  issues  they  involve.'  See 
also,  Cox  V.  Murray,  Abb.  Adm.,  342;  The  J.  F. 
Warner,  22  Fed.  Rep.,  342;  The  JV.  A.  Morrell, 
27  Fed.  Rep.,  570;  The  Baracoa,  44  Fed.  Rep., 
102."     The  Electron.  48  Fed.  Rep.,  690. 


''Where  a  provision  of  a  charter  party  for  a  for- 
eign vessel,  though  not  in  itself  maritime  in  charac- 
ter, is  so  connected  with  the  other  stipulations  there- 
in as  to  render  it  an  essential  part  of  the  contract, 
and  it  appears  probable  that  without  it  the  contract 
would  not  have  been  entered  into  by  the  owners,  a 
court  of  admiralty  has  jurisdiction  of  an  action  for 
an  alleged  breach  of  such  provision."  Keyser  v. 
Blue  Star  S.  S.  Co.,  91   Fed.,  267,  syllabus. 

''If  it  (a  court)  have  power  over  the  principal 
matter,  it  has  it  also  over  the  incidents.  If  it  have 
power  to  begin,  it  has  power  to  finish,  although  in 
its  course  it  may  be  called  upon  to  consider  and 
decide  matters,  which,  as  original  causes  of  action, 
would  not  be  within  its  cognizance."  Ben.  Adm., 
4th  Ed.,  Sec.   16. 

"If  a  contract  is  maritime  in  itself  it  carries  all 
its  incidentals  with  it,  and  the  latter,  though  non- 
maritime  in  themselves  will  be  heard  and  decided." 
Ben.  Adm.,  4th  Ed.,  Sec.  143. 

The  whole  contract  here  was  in  its  essence  (that 
which  constitutes  the  particular  nature  of  this  con- 
tract) both  for  maritime  services  and  for  compensa- 
tion therefor.  In  fact,  all  of  the  services  rendered 
here  were  maritime  in  their  nature,  in  that  they  were 
in  furtherance  of  the  main  enterprise  in  which  appel- 
lant was  engaged  and  of  which  the  Martha  was  a 
part.  This  enterprise  was  the  furthering  of  appel- 
lant's business  of  catching  fish  and  shipping  them  to 
market,  and  in  which  enterprise  there  were  working 
at  respondent's  salting  station  at  Pirate  Cove  during 
the  time  the  libelant  was  a  part  thereof,  ''including 


Hoelke  and  the  libelant^  ''about  thirty  men"  (p.  49). 
In  answer  to  a  cross  interrogatory  to  state  in  detail  in 
what  capacity  the  men  there  employed  were  employed, 
Hoelke  said  (p.  49)  :  They  were  principally  engaged 
in  fishing.  At  other  times  they  would  be  employed 
in  unloading  and  loading  the  Golden  State.  And  to 
the  next  cross  interrogatory,  as  to  how  many  of  the 
men  employed  there  were  engaged  in  fishing,  he  said 
''about  30  men"  (p.  49). 

So  that  all  who  were  working  there,  including 
Hoelke  and  the  libelant,  were  principally  engaged  in 
fishing  or  in  loading  or  in  unloading  the  Golden 
State.  In  furtherance  of  that  enterprise,  the  libelant 
was  master  of  the  Martha;  and  when  not  actually 
commanding  her,  he  did  "odd  jobs,  such  as  shingling 
"  roofs,  packing  codfish  tongues,  bundling  empty  salt 
"  sacks,  counting  fish  and  keeping  the  Martha  in  con- 
"  dition  for  sea  and  ship  shape"  (p.  26)  ;  all  of  which 
were  incidental  and  subsidiary  to  his  contract  and  in 
furtherance  of  the  main  object  of  the  enterprise  of 
which  the  Martha  was  an  essential  part. 

II. 

THE  CONTRACT  WAS  FOR  A  YEAR. 

In  answering  appellant's  contentions  under  this  sub- 
division it  is  necessary  first  to  get  a  clear  idea  of  what 
the  issues  are  and  the  findings  of  the  trial  Court 
thereon.  It  then  becomes  apparent  that  the  testimony 
shows,    without   any   contradiction,    that   there   was    a 


hiring  for  a  year,  and  that  appellee  was  discharged 
without  cause. 

It  will  be  observed  by  the  Court  in  this  connection 
that  both  the  original  answer  and  the  amended  answer 
were  sworn  to  by  the  appellant's  president,  Mr.  Pew 
(not  by  Mr.  Overton),  and  that  the  libel  called  for  an 
answer  to  every  allegation  under  oath;  that  both  the 
original  answer  and  the  amended  answer  say  that  the 
contents  thereof  are  true  of  Mr.  Pew's  own  knowl- 
edge, except  as  to  the  matters  alleged  on  information 
or  belief.  Among  the  matters  that  Mr.  Pew  swore 
were  true  of  his  own  knowledge,  and  not  on  informa- 
tion or  belief,  are: 

That  appellee  becoming  dissatisfied  with  his  em- 
ployment, it  was  mutually  agreed  between  appellant 
and  appellee  that  appellee's  services  should  end 
(From  Original  Answer,  pp.  13  and  14)  ; 

That  thereupon  appellee  was  discharged,  to  which 
discharge  he  assented   (Amended  Answer,  p.   19). 

That  no  period  of  service  was  ever  agreed  to;  that 
libelant  was  hired  for  a  time  not  specified  (p.  16)  ; 
that  no  term  of  service  was  mentioned  or  agreed 
upon  (p.  18). 

Nowhere  is  it  pleaded  that  the  discharge  was  any 
other  than  a  discharge  by  mutual  consent. 

The  trial  Court  found  that  appellee  was  hired  for 
a  year,  and  that  he  was  discharged  without  cause 
(p.  114).  i 

The  testimony  of  appellee  was  taken  in  open  court. 


and  it  was  peculiarly  within  the  province  of  the  trial 
Judge  to  determine  the  effect  of  the  language  used' 
by  the  witness,  and  that  determination  would  not  be 
changed  by  this  Court,  even  if  the  matter  here  were 
doubtful,  which  it  is  not. 

We  submit  that  the  utterly  obvious  meaning  of  the 
testimony  upon  this  point  is  that  the  appellee  was  to 
go  up  there  for  at  least  a  year;  and,  after  the  year, 
to  stay  longer,  if  everything  was  all  right. 

We  say  that  is  the  natural  construction,  which  is 
strongly  reinforced  by  the  inherent  improbability  of 
any  man's  quitting  a  good  job  on  San  Francisco  Bay 
and  consenting  to  go  to  Pirate  Cove,  Alaska,  to  be 
'^fired"  at  any  time  the  inclination  of  the  agent  in 
that  out-of-the-way  place  might  dictate. 

In  addition  to  the  findings  of  the  Judge,  wc  call 
this  Court's  attention  particularly  to  the  fact  that  Mr. 
Pew,  appellant's  president,  who  swore  that  it  was 
true,  of  his  own  knowledge,  that  there  was  no  time 
specified  in  the  contract,  was  in  court  (pp.  89  and 
90),  and  that  he  failed  entirely  to  enlighten  the 
Court  upon  this  or  any  other  point. 

The  remainder  of  appellant's  brief  under  this  sub- 
division has  nothing  to  do  with  any  of  the  issues  made 
in  this  case.  The  libel  says  the  appellee  was  dis- 
charged without  cause;  the  answers  say  he  was  dis- 
charged by  mutual  consent. 

The  admiralty  is  the  most  liberal  forum  in  the 
world,  but  it  is  not  a  ship's  fo'c'sle  for  growling  about 
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everything  under   the  sun,  without  making   an   issue 
thereon: 

The  respondent  ''must  put  before  the  court  the 
grounds  of  his  defense,  in  an  answer  containing 
suitable  allegations,  that  the  court,  as  well  as  the 
opposite  party,  may  be  informed  of  the  grounds 
of  defense  .  .  .  whatever  may  be  the  prayer 
of  the  libel;  any  party  defending  the  suit  must 
spread  before  the  court  the  grounds  of  his  defense, 
or  he  will  be  debarred  from  making  his  defense, 
it  being  a  primary  rule  in  admiralty,  that  the  cause 
must  be  heard  and  decided  according  to  the  alle- 
gations as  well  as  the  proofs  in  the  cause."  Ben. 
Adm.,  4th  Ed.,  Sec.  391. 

The  effect  of  defenses  thus  solemnly  made  cannot 
be  changed  by  any  subsequent  turning  or  changing  or 
seeking  to  direct  the  Court's  attention  to  something 
irrelevant  and  immaterial  {The  Markee,  3  Fed.,  45, 
aflf'd.  14  Fed.,  112;  Hutson  v.  Jordan,  Fed.  Cas.  No. 
6,959  at  page  1,092). 

All  of  the  testimony  referred  to  on  pp.  11  and  12 
of  appellant's  brief  was  received  by  the  trial  Court 
subject  to  libelant's  objections  (as  testimony  in  admir- 
alty always  should  be  received).  Those  objections 
are  to  be  found  on  pages  99  and  100  of  the  Apostles, 
and  we  are  satisfied  this  Court  will  find  them  well 
taken;  for  aside  from  the  alleged  defenses  as  to  the 
hiring  and  the  jurisdiction,  the  only  other  alleged 
defense  is  that  of  discharge  by  mutual  consent. 

There  is  not  a  word  of  testimony  to  support  this 
alleged  consent  discharge.     The  libelant  denied  that 


he  ever  asked  for  or  consented  to  his  discharge,  and 
Hoelke  himself  disproves  the  allegation  most  em- 
phatically when  he  says:  ''I  discharged  him  for  the 
reason  that  he  refused  to  obey  me  regarding  the 
working  hours"  (p.  46).  Yet  neither  Hoelke  nor 
anyone  else  gives  a  single  instance  of  libelant's  dis- 
obedience regarding  working  hours;  and  Ericksen's 
testimony  shows  that  he  was  always  ready,  willing 
and  able  to  work  between  6  a.  m.  and  5  p.  m.,  and 
that  he  often  worked  longer  hours;  that  he  always  did 
everything  that  he  was  told  to  do,  and  that  Hoelke 
never  at  any  time  gave  him  any  instructions  or  orders 
as  to  when  he  was  to  turn  to.  And  when  Hoelke  was 
asked  definitely,  ''Did  you  ever  give  the  libelant  any 
definite  order  or  orders  when  he  was  to  start  to 
work?"  (p.  39),  he  answered  evasively  (p.  50)  that 
when  Ericksen  ''arrived  at  Pirate  Cove  I  told  him 
"  to  take  a  couple  of  days  to  get  settled  down  and 
"  then  to  report  for  work.  I  showed  him  what  to  do 
"  in  odd  jobs  around  the  station."  And  yet  again, 
when  asked  (p.  39),  "Did  the  libelant  ever  refuse 
to  do  any  work  that  he  was  definitely  ordered  by  you 
to  do?"  he  says  nothing  about  any  definite  neglect  or 
refusal  to  conform  to  working  hours;  but  gives  an 
instance  (p.  50),  which  Ericksen  denies,  and  wliich 
had  nothing  to  do  with  the  reason  given  bv  Hoelke 
for  the  discharge,  and  the  instance  itself  is  in  direct 
contradiction    of    what    Hoelke    had    just   said,    ''The 
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only  order  he  did  not  obey  was  in  the  matter  of  get- 
ting to  work  on  time"  (p.  46). 

The  Court,  on  ample  testimony,  found  that  the  dis- 
charge was  without  cause;  so  that  the  testimony  re- 
ferred to  in  appellant's  brief  has  nothing  to  do  with 
the  issues  made  by  the  pleadings  under  oath. 

These  irrelevancies  are  in  keeping  with  the  state- 
ment in  appellant's  brief  (p.  2),  regarding  the  death 
of  Mr.  Overton.  There  is  nothing  properly  in  the 
record  that  justified  any  such  statement;  there  is  no 
showing  that  Mr.  Overton's  testimony  could  not  have 
been  taken  after  the  filing  of  the  libel;  there  is  noth- 
ing to  show  that  if  Mr.  Overton  had  testified  he 
would  have  contradicted  libelant's  testimony,  and  in 
the  face  of  the  sworn  pleadings  and  of  all  of 
the  circumstances  of  the  case,  the  suggestion  that 
he  would  have  done  so  is  one-  of  those  gratuitous 
contributions  to  the  record  that  only  darkens  counsel 
with  words  without  wisdom;  and,  like  all  matter  im- 
properly injected  into  a  cause,  should  militate  against 
the  litigant  bringing  it  in,  as  we  have  no  legal  way 
of  traversing  the  same. 

Under  this  subdivision,  appellant  makes  a  few 
remarks  to  the  effect  that  Exhibit  ^'A"  (p.  119)  was 
a  settlement  in  full.  Such  a  contention  certainly  can 
not  be  offered  seriously  in  the  admiralty,  where  a 
receipt  is  a  receipt  for  the  amount  received  and  it 
is   nothing  more,   unless  it  is  specifically  understood 
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and  agreed  that  it  covers  other  matters.  And  appel- 
lant, while  saying  here  (Brief,  p.  12),  that  libelant 
was  satisfied,  says,  in  the  same  breath,  he  asked  for 
more  (Brief,  p.  12).  And  counsel  for  appellant,  in 
his  brief  below,  said: 

''In  this  case  libelant  brought  a  statement  of 
his  account  from  Alaska  the  statement  is  in  evi- 
dence, after  collecting  that  money,  he  offered  to 
settle  this  claim  for  $50.00,  of  course  we  concede 
that  that  is  not  binding  on  him  if  his  claim  is 
good,  but  it  is  to  be  taken  into  consideration  in 
the  w^hole  case." 

Now,  of  course,  the  Court  cannot  take  into  consid- 
eration any  ofifer  of  compromise  made  prior  to  suit. 
The  law  fixes  the  measure  of  the  libelant's  damages; 
and  after  waiting  as  long  as  he  has,  he  is  entitled  to 
what  the  law  allows  him.  In  the  language  of  the  Su- 
preme Court,  in  the  case  of  Roehm  v.  Horst,  178 
U.  S.,  15,  referring  to  its  decision  in  Pierce  v.  Tenn. 
etc.  R.  R.  Co.,  173  U.  S.,  I,  he  is  entitled  ''to  treat 
"  the  contract  as  absolutely  and  finally  broken,  and  in 
^'  an  action  recover  the  full  value  of  the  contract  to 
'^  him  at  the  time  of  the  breach,  including  all  that  he 
^^  would  have  received  in  the  future  as  well  as  in  the 
'^  past,  deducting  any  sums  that  he  might  liave  earned 
'^  or  that  he  might  thereafter  earn." 
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III. 
AUTHORITY   TO    HIRE   FOR   YEAR. 

We  repeat  here  that  ''any  party  defending  the  suit 
''  must  spread  before  the  Court  the  grounds  of  his 
''  defense,  or  he  will  be  debarred  from  making  his 
''  defense,  it  being  a  primary  rule  in  admiralty,  that 
''  the  cause  must  be  heard  and  decided  according  to 
''  the  allegations";  and  we  say  appellant  has  nowhere 
pleaded  lack  of  authority  on  the  part  of  Mr.  Overton 
to  hire  libelant  for  a  year.  So  this  Court  will  not  go 
into  an  alleged  issue  not  made  by  the  pleadings,  un- 
less the  pleadings  are  amended  and  notice  given 
w^ithin  the  time  prescribed  by  rule  7  of  the  rules  in 
admiralty  of  this  Court,  which  time  has  long  since 
elapsed  {The  Minnie,  225  Fed.,  36;  Paauhau,  etc.  Co. 
V.  Palapala,  127  Fed.,  921,  and  The  Flottbek,  118 
Fed.,  958,  and  the  cases  cited  by  this  Court  in  the 
two  last-named  cases).  Therefore,  this  objection 
could  not  be  considered,  if  there  were  any  merit  in  it. 

The  objection  is,  however,  without  merit,  as  ap- 
pears below: 

The  decisions  drawn  by  appellant  from  the  com- 
mon law  are  without  application,  either  to  the  prin- 
ciple or  to  the  particular  facts  of  this  case. 

Whether  or  not  Mr.  Overton  had  authority  to  hire 
for  a  year  depends  necessarily  upon  all  of  the  circum- 
stances connected  with  this  particular  case.  There  can, 
of  course,  be  no  doubt  of  the  general  principle  that 
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a  corporation  knows  those  things  that  it  ought,  by 
proper  diligence,  to  have  known,  as  to  the  general 
course  of  its  business,  and  that  it  may  be  presumed  to 
have  known  these  things  in  any  contest  between  the 
corporation  and  those  who,  justified  by  the  circum- 
stances, have  dealt  with  its  agents  or  servants  upon 
the  basis  of  that  course  of  business.  The  particular 
facts  of  this  case  are: 

The  appellee  had  been  working  for  the  appellant, 
as  a  master  of  one  of  its  launches  about  the  Bay  of 
San  Francisco  for  several  months  prior  to  May,  1914; 
that  he  then  spoke  to  Mr.  Cox,  a  clerk  for  the  appel- 
lant, about  getting  a  job  from  appellant  in  Alaska  as 
station  boss;  that  Mr.  Cox  said  he  would  speak  to 
Mr.  Overton;  that  a  day  or  two  after  that  libelant 
went  to  appellant's  main  office  in  San  Francisco,  as  he 
was  in  the  habit  of  doing,  and  there  saw  Mr.  Over- 
ton, the  only  person  with  whom  he  talked  in  contract- 
ing for  the  job  that  he  afterwards  secured;  that  ap- 
pellant was  engaged  in  the  fishing  business  in  Alaska 
and  apparently  Mr.  Overton  was  its  general  manager; 
that  Mr.  Overton  also  hired  him  to  go  up  on  one  of 
the  appellant's  boats,  the  Golden  State,  as  the  second 
mate  thereof;  that  the  contract  here  sued  on  was  par- 
tially executed  at  the  time  that  the  libelant  was  dis- 
charged. 

With  these  facts  in  mind,  there  can  be  no  doubt  of 
the  binding  efifect  of  the  contract  made. 

In    the   case   of   Baton   Rouge   ^  B.   S.   Packet   Co. 


ei  al,  V.  George,  128  Fed.,  914,  one  George  George  was 
hired  as  a  pilot  by  the  corporation,  for  a  year,  the 
master  of  the  vessel  doing  the  hiring  orally.  There 
was  part  performance,  and  in  all  other  respects  the 
case  is  on  all  fours  with  the  one  at  bar.  The  con- 
clusion of  the  trial  Court,  that  the  contract  was  bind- 
ing, was  upheld  by  the  C.  C.  A.,  5th  Cir.,  and 
libelant  recovered  his  damages  for  its  breach. 

The  case  of  the  Wanderer,  20  Fed.,  655,  was  that 
of  a  purser  for  his  wages  for  the  entire  year,  who  was 
discharged  without  cause  before  the  end  of  the  term. 
We  quote  therefrom: 

"The  libelant  had  made  a  contract  of  service 
for  one  year.  He  performed  part  of  the  contract, 
and  was  ready  and  willing  to  perform  the  residue, 
but  was  prevented  by  the  master  of  the  vessel,  who 
discharged  him  without  cause.  He  sues  to  re- 
cover the  balance  due  on  his  salary  for  the  year. 
If  he  performed  his  duty  while  in  the  service  of 
the  vessel,  and  was  ready  and  willing  to  perform 
it  for  the  residue  of  his  engagement,  and  was  dis- 
charged without  due  cause,  and  was  unjustifiably 
prevented  from  completing  his  contract,  his  rights 
are  the  same  as  if  he  had  completed  it.  He  is 
entitled  to  his  wages  for  the  whole  year,  and  was 
entitled  to  sue  for  them  on  his  discharge.  He  has 
been  paid  a  part  of  his  wages,  and  sues  for  the 
balance. 

"In  the  case  of  a  contract  for  an  ordinary  sea- 
man's wages,  the  lien  should  not,  perhaps,  be  ex- 
tended beyond  a  single  voyage,  as  that  is  the  usual 
time  for  which  his  engagement  is  made.  But  the 
case  of  a  purser  stands  somewhat  on  a  different 
footing.     His  connection  with  the  vessel  is  gener- 
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ally  more  permanent  than  that  of  a  common  sea- 
man. He  represents  to  some  extent  the  owners, 
and  his  qualifications  are  of  such  a  character  that 
a  competent  purser  cannot  usually  be  employed  for 
a  single  trip.  We,  therefore,  do  not  think  an 
engagement  of  a  purser  for  a  year  an  unreasonable 
one,  and  such  an  engagement,  we  think,  would  be 
binding  on  the  boat." 

And  in  the  case  of  the  Ira  Chaffee,  2  Fed.,  401,  the 
Court  says: 

''It  must  now  be  considered  as  settled  that  if 
the  ship  enters  upon  the  performance  of  its  work, 
or  any  step  has  been  taken  toward  such  perform- 
ance, the  ship  becomes  pledged  to  the  complete 
execution  of  the  contract." 

In  the  case  of  the  Mary  Elizabeth,  24  Fed.,  398,  the 
Court  says: 

"Under  these  circumstances  I  think  it  is  clear 
that  if  there  is  any  doubt  as  to  whether  the  con- 
tracts made  by  the  master  with  the  libelants  w^re 
within  the  scope  of  his  agency  and  authority,  and 
binding  on  the  owners,  there  can  be  no  doubt  that 
the  owner  ratified  the  contract  by  silence  and  ap- 
parent acquiescence.  The  agency  to  contract  with 
the  libelants  actually  existed  under  the  law  of  the 
case  and  the  direction  of  the  owner.  It  was  there- 
fore the  owner's  duty,  being  present,  to  have  in- 
formed himself  of  the  terms  and  conditions  of  the 
contract.  Where  an  agency  actually  exists,  tlie 
mere  acquiescence  of  the  principal  may  well  give 
rise  to  the  presumption  of  an  intentional  ratification 
of  the  act.  Story,  Ag.  (4th  Ed.),  256.  //  icoHld 
not  be  equity  to  aJloiv  the  principal  to  stand  by 
and  make  no  inquiries,  and  then  avail  liiniself   of 
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the  contract  made  in  his  behalf,  and,  after  part 
performance,  repudiate  the  contract  as  one  made 
without  authority. 

''In  the  case  of  Jackson  there  is  evidence  to  show 
that  the  owner  and  present  claimant  was  fully  in- 
formed before  the  rendition  of  any  services  of  the 
terms  of  the  contract,  and  further  that  he  expressly 
ratified  it  at  a  later  day;  but  as  the  evidence  on 
these  points  is  conflicting,  I  base  my  decision  on 
the  ground  that  the  owner  was  silent  when  he 
should  have  spoken." 

''The  propeller,  having  entered  upon  the  agree- 
ment to  tow  the  libelant's  barge  during  the  entire 
season  of  1894,  ^^  answerable  in  rem  for  the  breach 
of  the  agreement  by  abandonment  of  the  barge  in 
September."     The  Oscoda,  66  Fed.,  348. 

The  case  of  Kells  v.  Boyd,  31  Fed.,  621,  was  that 
of  a  master  suing  for  his  wages.  It  is  evident  from 
the  report  that  all  of  the  agreements  were  oral.  The 
cause  was  decided  by  the  Court  on  its  merits,  without 
regard  to  the  fact  that  there  was  no  written  agree- 
ment. Brown  v.  Hicks,  24  Fed.,  811,  was  a  case  iden- 
tical in  principle  with  the  one  at  bar,  except  that  the 
agreement  was  written.  Recovery  was  allowed.  Bren- 
nan  v.  Peter  Hogan  &  Co.,  147  Fed.,  290,  was,  ap- 
parently, on  an  oral  contract,  and  recovery  was  allowed. 
Parsons  v.  Terry,  Fed.  Cas.  10,782,  was  for  breach  of 
contract,  and  recovery  was  allowed  for  the  season  on 
which  the  ship  was  about  to  enter  when  the  master 
was  discharged.  Lombard  S.  S.  Co.  v.  Anderson, 
134  Fed.,  568,  is  also  in  point.  It  was  a  libel  for 
wages  by  the  master  of  a  "tramp"  steamer,  who  sued 
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for  his  wages  from  the  time  he  was  discharged  in 
Manila,  until  he  returned  to  New  York,  the  port  of 
his  shipment,  which  wages,  the  Court  allowed.  There 
was  there,  evidently,  no  written  agreement,  for  the 
Court  says: 

''The  appellee  did  not  prove  that  he  had  been 
employed  as  master  for  any  particular  voyage, 
nor  for  any  special  period  of  time  .  .  .  The 
owners  of  the  steamship  had  the  right  to  remove 
the  master  at  any  time,  and  without  assigning  any 
cause,  and  without  being  liable  for  damages,  un- 
less they  had,  by  the  terms  of  their  contract  with 
him,  yielded  that  right,  which  it  seems  that  they 
did  not  do." 

IV. 

THE  STATUTE  OF  FRAUDS  HAS  NO  APPLICATION. 

The  contract  was  a  maritime  contract,  entire  in  its 
nature;  and  appellant's  contentions  here  are  opposed 
by  the  specific  language  of  the  Supreme  Court  and 
of  this  Court. 

"The  opinion  of  the  Supreme  Court  (in  the  case 
of  the  Resolute,  and  the  Wyn.  Hoag,  i68  U.  S., 
437,  and  i68  U.  S.,  443)  therefore,  settle  that  the 
contract  of  the  master  is  maritime."  Hughes  on 
Adm.,  p.  27. 

The  manner  in  which  the  Supreme  Court  of  the 
United  States  has  dis-posed  of  the  particuhir  question 
here  is  stated   in  the  language  following,   taken   from 
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the  cases  of  Workman  v.  Mayor,  etc.  of  New  York, 
179  U.  S.,  p.  560  et  seq.: 

''The  decisions  of  this  Court  overthrow  the  as- 
sumption that  the  local  law  or  decisions  of  a  State 
can  deprive  of  all  rights  to  relief,  in  a  case  where 
redress  is  afforded  by  the  maritime  law,  and  is 
sought  to  be  availed  of  in  a  cause  of  action  mari- 
time in  its  nature  and  depending  in  a  court  of 
admiralty  of  the  United  States.  ...  In  Liver- 
pool &  G.  W.  Steam  Co.  v.  Phoenix  Ins.  Co.,  129 
U.  S.,  443,  a  maritime  contract  executed  in  New 
York  was  held  to  be  an  American  contract,  and 
the  local  law  of  New  York  was  declared  not  to 
govern  in  its  construction.  ...  In  the  Max 
Morris  case,  137  U.  S.,  14,  the  question  for  decis- 
ion was,  whether,  in  a  court  of  admiralty,  in  a 
case  where  recovery  was  sought  for  personal  in- 
juries to  the  libelant  arising  from  his  negligence, 
concurring  with  that  of  the  vessel  'any  damages  can 
be  awarded  or  whether  the  libel|  must  be  dis- 
missed, according  to  the  rule  in  common  law  cases.' 
It  was  held  that  'the  mere  fact  of  the  negligence 
of  the  libelant  as  partly  occasioning  the  injuries 
to  him,  when  they  also  occurred  through  the  negli- 
gence of  the  officers  of  the  vessel,  does  not  debar 
him  entirely  from  a  recovery.* 
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This  case  establishes  as  controlling  authority,  in  a 
case  like  the  one  at  bar  depending  in  a  court  of  ad- 
miralty, where  the  subject-matter  is  essentially  mari- 
time in  its  nature,  that  the  place  of  execution  of  the 
contract  does  not  determine  upon  what  equitable  prin- 
ciples this  Court  will  administer  justice.  All  contracts 
for  service  between  a  seafarer  and  his  employer,  made 
in  the  different  States  of  the  United  States,  are  Ameri- 


19 

can  contracts,  essentially.  They  may  be  performed 
in  any  part  of  the  world,  and  an  admiralty  court  en- 
forces them  according  to  the  maritime  law.  This  very 
principle  was  considered  and  decided  adversely  to 
appellant's  contentions  by  this  Court  in  the  case  of 
Pac.  Coast  S.  S.  Co.  v.  Bancroft-JV hitney  Co.  We 
quote  from  the  opinion  in  that  case  in  94  Fed.,  at 
page   188: 

''The  questions  raised  by  appellant  as  to  the 
applicability  and  effect  of  the  sections  of  the  Code 
of  Civil  Procedure  and  statute  of  limitations  .  .  . 
will  be  considered  together. 

''The  fact  that  the  bill  of  lading  was  signed 
within  the  State  of  California,  before  the  goods 
were  shipped  on  board  the  Queen,  and  that  the 
freight  was  to  be  delivered  at  a  port  within  the 
State,  does  not  bring  the  contract  within  the  pro- 
visions of  the  statutes  of  California.  .  .  .  These 
libels  were  brought  under,  and  by  virtue  of,  the 
maritim.e  laws  of  the  United  States.  In  the  exer- 
cise of  their  admiralty  and  maritime  jurisdiction, 
the  United  States  Courts  are  governed  solely  by  the 
legislation  of  Congress  and  the  general  principles 
of  maritime  law,  and  are  not  bound  by  State  stat- 
utes.'^   Citing  cases. 

The  case  of  Olson  v.  Oregon  Coal  and  .\{it.  Co., 
104  Fed.,  576,  was  a  libel  for  tort,  where  the  contract 
for  services  between  the  master  and  servant  was  made 
in  California.  In  that  case  this  Court  said  (p.  576)  : 
'Tt  is  true  that  the  present  case  is  to  be  determined, 
not  by  the  common  law,  but  by  the  rules  of  the  mari- 
time law." 
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If  the  bill  of  lading  in  the  Queen,  supra,  arttd  the 
claim  for  damages  for  personal  injuries  in  the  Max 
Morris,  supra,  had  been  sued  on  in  the  State  court, 
as  each  might  have  been,  the  defendant  would  have 
had  a  complete  defense  under  the  State  law:  in  the 
admiralty,  in  cases  arising  under  the  maritime  law, 
these  defenses,  given  by  the  State  law,  are  not  con- 
sidered; but,  as  the  Supreme  Court  says  in  the  Work- 
man case,  supra  (p.  563),  it  is  ''the  duty  of  the  admi- 
ralty court  to  grant  relief  in  accordance  with  the  prin- 
ciples of  the  maritime  law"  (Court's  italics). 

We  submit  that  the  Court  will  here  enforce  this 
maritime  contract  according  to  the  rules  of  the  mari- 
time law;  and  the  maritime  law  permits  the  master  of 
a  vessel  to  recover  for  a  breach  of  an  oral  contract 
for  services,  without  reference  to  State  statutes,  if  the 
claim  be  not  too  stale  to  be  enforced  by  the  admiralty. 

It  is  respectfully  submitted  the  decree  should  in  all 
things  be  affirmed. 

F.  R.  WALL, 

Proctor  for  Appellee. 
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Union  Fish  Company   (a  corporation), 

Appellant, 
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APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  B.  Gilbert,  Presiding  Judge, 
and  the  Associate  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

A. 

THE  STATUTES  OF  CALIFORNIA  MAKE  THE  CONTRACT  E\. 
FORCED  BY  THE  LOUER  COURT  IWALII)— NOT  MERELY 
UNENFORCEABLE.  THE  ONLY  QUESTION  BEFORE  THE 
COURT  IS  THEREFORE:  CAN  A  STATE  MAKE  A  MARITIME 
CONTRACT  ENTERED  INTO  ^VITHIN  IT  INVALID? 

This  petition  for  a  rohearinc^  in  tlie  above  entitled 
cause  is  solely  concerned  with  the  application  of  sec- 
tion 1624  of  the  Civil  Code  of  the  State  of  California 
to  contracts  executed  within  Califoraia.  All  other  ques- 
tions involved  in  the  case  are,  by  comparison,  of  merely 


casual  importance.  Although  their  determination  is 
a  serious  matter  to  the  litigants  herein  yet  their  general 
effect  is  very  limited.  But  it  is  entirely  different  with 
the  treatment  by  the  court  of  the  above  section.  For 
upon  the  settlement  of  that  question  rests  much  of  the 
power  of  the  states. 

The  facts  involved  bring  this  out.  As  pleaded  and 
as  found  by  the  lower  court  the  facts  were  that  in 
May,  1914,  the  respondent  and  the  libelant  entered 
into  an  oral  agreement  at  San  Francisco,  California, 
whereby  it  was  mutually  agreed  that  the  libelant  was 
to  proceed  to  Pirate  Cove,  Alaska,  and  serve  the  re- 
spondent as  master  of  the  schooner  ^'Martha"  for  a 
period  of  not  less  than  one  year  after  his  arrival. 
The  libel  sets  up  that  before  the  one  year  had  elapsed, 
the  respondent  without  justification  discharged  the  libel- 
ant. In  the  lower  court  it  was  held  that  the  libelant 
was  entitled  to  recover  his  wages  for  the  entire  year 
less  such  sums  as  he  was  able  to  earn  in  other  em- 
ployment during  that  period. 

The  defense  that  such  a  contract  was  invalid  under 
section  1624  of  the  Civil  Code  of  California  was  made 
in  both  the  lower  and  the  upper  courts. 

The  Civil  Code  of  California  reads  in  part: 

^ '  §  1624.  The  following  contracts  are  invalid^  un- 
less the  same,  or  some  note  or  memorandum  there- 
•  of,  is  in  writing  and  subscribed  by  the  party  to  be 
charged,  or  by  his  agent: 

1.  An  agreement  that  by  its  terms  is  not  to  be 
performed  within  a  year  from  the  making  thereof ;  ^ ' 
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The  section  quoted,  while  unquestionably  suggested 
by  the  original  Statute  of  Frauds  (29  Charles  II,  c.  3, 
par.  4),  is  not  copied  from  it  but  is  phrased  in  distinctly 
different  language. 

The  paragraph  of  the  original  statute  corresponding 
to  the  section  of  the  California  law  reads : 

"No  action  shall  he  brought  *  *  '*  (5)  or 
upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  there- 
of; unless  the  memorandum  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith  or  some  other  person 
thereunto  lawfully  authorized.'' 

Thus  under  the  statute  of  Charles  II,  it  was  declared 
that  an  action  could  not  be  brought,  for  instance,  upon 
a  two  year  oral  contract,  while  in  California  such  a  con- 
tract is  made  invalid. 

The  distinction  between  two  such  statutes  is  clear — 
one  referred  only  to  the  procedure  while  the  other  de- 
stroyed the  validity  of  certain  contracts  made  in  a 
certain  way.^     This  was  early  recognized. 

In  1852  Jersds,  C.  J.,  discussed  section  4  in  th'e  follow- 
ing language: 

'^The  statute  in  this  part  of  it  does  uot  say  that 
unless  those  requisites  are  complied  with  the  con- 
tract shall  be  void,  but  merely  that  no  action  shall 
be  brought   upou    if.     *     *     *     The   fourth    section 


'California  by  her  statutes  rocoi^nizos  that  section  l(i2:?  of  the  Civil 
Code    has    nothing    to    do    with    i)i'ocedure.      The    Code    of    Civil    Pro- 
cedure regulates  the  proceedings  of  the  state  courts  in   cases   involv- 
ing contracts  to  continue  for  more  than  a  year.  C.  C.  P.  1973. 


relates  only  to  the  procedure  and  not  to  the  right 
and  validit}^  of  the  contract  itself.'' 

Leroux  v.  Brown,  12   C.   B.   801.^ 

In  the  consideration  of  the  enforcibility  of  oral 
contracts  made  outside  the  jurisdiction,  the  language 
of  the  Statute  of  Frauds  applicable  has  been  all  im- 
portant. 

Where  the  statute  affects  the  remedy  by  declaring 
that  no  action  shall  be  brought  upon  certain  oral  con- 
tracts, then  suit  may  not  be  brought  in  that  jurisdic- 
tion although  the  contracts  are  absolutely  valid  where 
made. 

BiM  V.  Stephens  et  ah,  84  Fed.  922. 

On  the  other  hand,  if  such  contracts  are  made  void  in 
a  state,  contracts  made  in  other  states  and  valid  where 
made,  may  be  enforced  in  the  first  state  although  if 
made  thei'e  they  would  have  been  void. 

Allen  V.  Schuchard,  Fed.  Cases  236   (affirmed  1 
Wall.  359). 

These  cases  are  merely  in  accordance  with  the  general 
rule  declaring: 

^'Matters  bearing  upon  the  execution,  the  in- 
terpretation and  the  validity  of  a  contract  are  de- 
termined by  the  laiv  of  the  place  tvhere  the  con- 
tract is  made.  Matters  connected  with  its  per- 
formance are  regulated  by  the  law  prevailing  at 
the  place  of  performance.  Matters  respecting  the 
remedy,  such  as  the  bringing  of  suits,  admissibility 


^For  a  recent  case  not  involving  the  Statute  of  Frauds  but  dwelling 
on    the    distinction    between    statutes    making    contracts    unenforcible 
and  those  making  contracts  invalid,  see  David  Lupton's  Sons  Co.   v. 
Automobile   Club,   225  U.   S.  489. 


of  evidence,  statues  of  limitation,  depend  upon  the 
law  of  the  place  where  tlie  suit  is  brought." 

Scndder  v.   Union  National  Bank,  91  U.   S.  406, 

413. 

R.  C.  Minor,  in  his  authoritative  work  on  the  **  Con- 
flict of  Laws"  has  summarized  the  general  rule  in  the 
following  manner: 

"If  it  is  alleged  that  the  contract  is  void,  he- 
cause  not  in  writing,  it  is  a  question  of  the  formal 
validity  of  the  contract,  to  be  determined  by  the 
lex  loci  celehratoms.'^  (Section  173.) 

**But  if  by  the  *  proper  law'  of  the  oral  con- 
tract it  is  provided  that  ^no  action  shall  be  brought' 
thereon  unless  it  be  in  writing,  while  the  lex  fori 
does  not  require  it  to  be  in  writing,  obviously  the 
lex  fori  does  not  raise  any  question  of  the  impair- 
ment of  the  obligation  of  the  contract.  On  the 
contrary,  it  enforces  the  obligation  to  a  greater  ex- 
tent than  would  the  'proper  law'  of  the  contract. 
In  this  case,  therefore,  the  matter  is  one  pertain- 
ing to  the  rem'edy,  to  be  controlled  by  the  lex  fori/^ 
(Section  210.) 

We  are  here  then  considering  the  effect  of  a  state 
statute  which  makes  the  agreement  found  between  re- 
spondent and  appellant  invalid.  Under  established 
principles  of  law  it  cannot  be  enforced  in  any  other 
state  whatever  the  laws  of  that  state  in  regard  to  oral 
contracts  may  be.  It  cannot  be  enforced  because  the 
lex  loci  contractus  determines  the  validity  of  every 
contract  and  under  the  provisions  of  the  Ic.r  loci  co)i- 
tractus  such  a  contract  was  expressly  declared  invalid. 

The  only  argument  that  can  be  made  for  Ihe  en- 
forcement of  the  agrooniont  found  by  the  court  bi^Unv 
is    therefore    that    in    an    action    in    admiralty    a    state 


statute  making  a  maritim'e  contract  invalid  will  be  con- 
sidered as  totally  ineffective  by  the  court.  This  brings 
us  to  a  consideration  of  the  extent  of  the  power  of  the 
admiralty  over  maritime  contracts. 


JURISDICTIOIV  OF  ADMIRALTY  OVER  CONTRACTS  ENTERED 
INTO  ON  LAND  WAS  EARLY  DISPUTED.  IT  LATER  WAS 
DETERMINED  THAT  ADMIRALTY  EXERCISED  CONCURRENT 
JURISDICTION  WITH  THE  COMMON  LAW  COURTS  IN  THE 
ENFORCEMENT  OF  SUCH  CONTRACTS. 

Before  examining  the  r'ecent  cases  dealing  with  ad- 
miralty jurisdiction  over  maritime  contracts  it  will  be 
advisable  to  consider  briefly  the  former  position  of  such 
agreements. 

The  Constitution,  article  III,  section  2,  provides: 

^'The  judicial  powers  shall  extend  to  all  cases  in 
law  and  equity,  arising  under  this  Constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made,  under  their  authority; — to 
all  cases  involving  ambassadors,  other  public  min- 
isters and  consuls; — to  all  cases  of  admiralty  and 
maritime  jurisdiction; — to  controversies  to  which 
the  United  States  shall  be  a  p^^rty ; — to  controversies 
between  two  or  more  states; — between  a  state  and 
citizens  of  another  state; — between  citizens  of  dif- 
ferent states; — between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states,  and 
between  a  state  or  the  citizen  thereof;  and  foreign 
states,  citizens  or  subjects. 

^'Congress  might  give  any  of  these  courts  the 
whole  or  so  much  of  the  admiralty  jurisdiction  as 
it  saw  fit.     It  might  extend  their  jurisdiction  over 


all  navi<]^able  waters  and  all  ships  and  vessels  there- 
on, or  over  some  navi^-able  waters,  and  vessels  of  a 
certain  description  only.'' 

Jackson   v.   Steamboat   Magnolia j   20   How.    280, 

300. 

The  Acts  of  Congress  conferring  jurisdiction  is 
therefore    determinative    of   the    power   of    the    courts. 

Congress  at  once  gave  the  federal  courts  jurisdic- 
tion over  admiralty  matters  and  the  present  law  (dif- 
fering only  slightly  from  the  earlier  statutes)    reads: 

^^ Section  24.  The  district  court  shall  have  orig- 
inal  jurisdiction   as   follows : 

**  Third :  Of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  saving  to  suitors  in  all  cases  the 
right  of  a  common  law  remedy  where  the  common 
law  is  competent  to  give  it;  of  all  seizures  on  land 
or  waters  not  within  admiralty  and  maritime  jur- 
isdiction; of  all  prizes  brought  into  the  United 
States;  and  of  all  proceedings  for  the  condemna- 
tion of  property  taken  as  prize."  (Judicial  Code 
Act,  March  3,  1910.  Compare  Act  of  Sept.  24,  1789, 
Ch.  20.) 

A  dispute  arose  almost  immediately  as  to  the  ex- 
tent of  the  admiralty  jurisdiction.  Similar  contro- 
versies as  to  the  powers  of  admiralty  had  existed  in  tlie 
English  courts  for  more  than  a  century  previous  and 
these  controversies  had  resulted  in  the  complete  vic- 
tory of  the  partizans  of  the  common  law  over  their 
rivals  of  the  admiralty.  It  was  only  natural  that  those 
patriots  in  America  who  believed  in  IIk^  I'ight  to  trial 
by  jury  as  something  almost  sacred  did  not  rclisli 
an  advance  in  power  of  a  court  which  sat  witluuit  a 
jury.     And  while  ostensibly  th(\v  might  wish  to  np])(*nr 
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opposed  to  the  admiralty  for  other  reasons,  no  step 
toward  building  up  strong  federal  judicial  powers  ap- 
pealed to  the  ardent  states  rights  defenders  of  the 
period. 

Those  who  may  be  termed  the  little  admiralty  advo- 
cates upon  the  earliest  opportunity  claimed  that  in  ac- 
cord with  the  English  law  of  the  period,  with  a  few 
minor  exceptions,  the  admiralty  had  no  jurisdiction  over 
maritime  contracts  executed  on  land.  Their  hopes  were 
however  destined  for  disappointment.  During  1815, 
Mr.  Justice  Story,  acting  as  circuit  judge,  in  one  of  the 
most  learned  admiralty  opinions  ever  rendered  in 
America,  held  that  in  this  country  the  admiralty  has 
jurisdiction  over  all  maritime  contracts. 

DeLovio  v.  Boit,  Federal  Cases,  8776. 

After  a  most  searching  r'eview  of  the  English  law 
of  admiralty  the  court  states: 

^'On  the  whole,  I  am,  without  the  slightest  hesita- 
tion ready  to  pronounce,  that  the  delegation  of 
cognizance  of  ^all  civil  cases  of  admiralty  and  mari- 
time jurisdictions'  to  the  courts  of  the  United  States 
comprehends  all  maritime  contracts,  torts  and  in- 
juries. The  latter  branch  is  necessarily  bounded  by 
locality;  the  former  extends  over  all  contracts 
(wheresoever  they  may  be  made  or  executed,  or 
whatsoever  may  be  the  form  of  the  stipulations), 
which  relate  to  the  naAdgation,  business,  or  com- 
merce of  the  sea.''  (Vol.  7  Fed.  Cas.  444.) 

The    strength    of    this    opinion    did    not,    however, 
silence   the   opposition.     Its   doctrines   were    ably   con- 
troverted  and   strenuously  resisted   by   several    of  tlie 
justices  of  the  Supreme  Court,  and  especially  by  Mr 
Justice  Johnson  (see  The  John  B.  Cole,  Fed.  Cases,  16, 


875).  The  last  named  justice  rendering  a  concurring 
opinion  in  Ramsay  v.  Allegre,  12  Wlieat.  611  (1827), 
expressed  forcibly  his  common  law  attitude  toward 
the    admiralty. 

The  occasion  for  his  action  was  as  stated  by  him : 

^'I  think  it  high  time  to  check  this  silent  and 
stealing  progress  of  the  admiralty  in  acquiring 
jurisdiction  to  which  it  has  no  pretensions.'' 
(page  614.) 

Referring  to  the  enforcement  of  contracts  in  ad- 
miralty under  the   English   law,   he   declared: 

"But,  right  or  wrong,  it  is  not  to  be  questioned 
at  this  day,  that  the  admiralty  have  lost  their 
jurisdiction  over  contracts,  with  the  exceptions 
stated.  The  most  animated  advocates  of  admiralty 
do  not  deny  this.  They  mourn  bitterly  oVer  its 
fall,  but  uniformly  acknowledge  that  they  are 
eulogizing  the  dead."   (page  621.) 

But  the  vehemence  of  Mr.  Justice  Johnson  in  his 
denial  of  the  powers  of  admiralty  jurisdiction  over 
maritime  contracts  were  not  availing.  Mr.  Justice 
Story  lived  to  declare  during  1845  in  an  opinion  of  the 
Supreme  Court  that 

"over  maritime  contracts  the  admiralty  possesses 
a  clear  and  established  jurisdiction,  capable  of  be- 
ing enforced  in  personarn  as  well  as  hi  rem/' 
(Audreivs  v.  Wall,  3  How.  568,  572.) 

See  also 

N.   J.    Steam   Naviqation  Co.    v.    The  Merchants 
Bank,  6  IIow.  :U4. 

The  whole  drifl  of  jiidicinl  o]union  was  moreover 
toward   the    recognition    of   \\\o    theories   enunciated    in 
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DeLovio  v.  Bolt,  supra;  The  John  B.  Cole,  Federal 
Cases  16,875;  Willard  v.  Dorr,  Federal  Cases  17,679; 
Gloucester  Ins.  Co.  v.  Younger,  Federal  Cases  5,487. 
While  every  advance  in  the  admiralty  jurisdiction  was 
fought  by  the  judges  believing  strongly  in  the  common 
law,  after  1845  there  was  no  longer  any  question  of 
the  jurisdiction  of  admiralty  in  personam  over  mari- 
time contracts  wherever  made. 

The  attitude  of  the  common  law  and  admiralty 
courts  in  matters  where  they  both  had  jurisdiction 
was  at  first  a  troublesome  question.  By  1858,  however, 
this  doubt  was  settled. 

''The  relation  of  the  District  Courts,  as  courts 
of  admiralty,  is  defined  with  exactness  and  preci- 
sion by  Justice  Story  in  his  Commentaries  on  the 
Constitution.  He  says:  'Mr.  Chancellor  Kent  and 
Mr.  Rawle  seem  to  think  that  the  admiralty  juris- 
diction given  by  the  Constitution  is,  in  all  cases, 
necessarily  exclusive.  But  it  is  believed  that  this 
opinion  is  founded  on  mistake.  It  is  exclusive  in  all 
matters  of  prize,  for  the  reason  that,  at  the  com- 
mon law,  this  jurisdiction  is  vested  in  the  courts  of 
admiralty,  to  the  "exclusion  of  the  courts  of  common 
law.  But  in  cases  where  the  jurisdiction  of  common 
law  and  admiralty  are  concurrent  (as  in  cases  of 
possessory  suits,  mariners'  wages  and  marine  torts), 
there  is  nothing  in  the  Constitution  necessarily  lead- 
ing to  the  conclusion  that  the  jurisdiction  was  in- 
tended to  be  exclusive;  and  there  is  no  better 
ground,  upon  general  reasoning^  to  contend  for  it. 
The  reasonable  interpretation,'  continues  the  com- 
mentator, 'would  seem  to  be  that  it  conferred  on 
the  national  judiciary  the  admiralty  and  maritime 
jurisdiction  exactly  according  to  the  nature  and  ex- 
tent and  modifications  in  which  it  existed  in  the 
jurisprudence  of  the  common  law.  When  the  juris- 
diction was  exclusive,  it  remained  so;  when  it  was 


11 


concurrent,  it  remained  so.  Hence  the  States  could 
have  no  right  to  create  courts  of  admiralty  as  such, 
or  to  confer  on  their  own  courts  the  cognizance  of 
such  cases  as  were  exclusively  cognizable  in  ad- 
miralty courts.  But  the  States  might  well  retain 
and  exercise  the  jurisdiction  in  cases  of  wliich  the 
cognizance  was  previously  concurrent  in  the  courts 
of  common  law.  This  latter  class  of  cases  can  he 
no  more  deemed  cases  of  admiralty  and  maritime 
jurisdiction  than  cases  of  common  law  jurisdiction.' 
3  Story's  Com.  sec.  1666,  note.'' 

Taylor  v.  Carryl,  20  Howard  583  at  598. 

At  the  outbreak  of  the  Civil  War  the  jurisdiction 
of  the  admiralty  over  all  maritime  contracts  was  estab- 
lished and  the  concurrent  jurisdiction  of  the  common 
law  courts  was  equally  well  settled.  But  for  the  i)ur- 
poses  of  this  petition  it  must  be  remembered  that  it 
was  only  after  a  long  controversy  that  the  jurisdiction 
of  admiralty  over  maritime  contracts  was  allowed. 
And  any  claim  that  such  jurisdiction  has  always  been 
acknowledged  in  the  United  States  is  without  founda- 
tion. 


C. 

THE  WORK^FAX  CASE,  179  F.  S.  r>r>2,  AVAS  >0T  A  RETOLFTIOX- 
ARY  DECISION.  IT  MERELY  APPLIED  WELL  SETTLED 
PRINCIPLES  AND  HELD  THAT  IN  ADMIRALTY  AS  IN 
EQUITY  THE  FEDERAL  COIRTS  Whl.L  NOT  RE  ROIND  RY 
DECISIONS  OF  STATE  COIRTS. 

The  lower  court  dis])osed  of  the  a])])licatioii  to  the 
contrax^t  of  section  1()L!4  of  the  Calii'urnia  Civil  Code 
with  the  mere  statement : 
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^*In  a  suit  in  admiralty  involving  a  contract  so 
purely  maritime  as  the  hiring  of  the  master  of  a 
vessel  the  court  will  not  be  bound  by  the  Statutes 
of  Fraud  or  of  limitations  of  individual  states.  "3 

The  court  very  evidently  had  in  mind  not  the  Cali- 
fornia act  directed  against  oral  contracts  but  the 
original  statute  of  Charles  II.  As  heretofore  pointed 
out,  the  statute  of  Charles  II  merely  related  to  the 
procedure  and  not  to  the  right  and  validity  of  the 
contract  itself.  Since  manifestly  a  state  cannot  control 
the  procedure  of  a  federal  court,  had  the  statute  been 
in  the  words  of  the  original  act,  the  court  of  admiralty 
might  consider  oral  contracts  as  though  there  were 
no  Statute  of  Frauds  anywhere.  This  is  a  useless  dis- 
cussion since  the  California  statute  does  not  concern 
the  remedy  but  altogether  invalidates  the  contract. 

The  Circuit  Court  of  Appeals,  however,  in  effect 
took  up  the  real  question — what  if  the  state  did  declare 
the  contract  invalid,  as  a  maritime  contract,  is  it  not 
valid  in  admiralty  irrespective  of  any  action  by  the 
state! 

This  court,  in  giving  its  reason  for  holding  the  con- 
tract valid  although  it  had  been  made  invalid  by  the 
statutes  of  the  state,  said : 

"In  the  case  of  Workman  v.  New  York  City, 
Mayor,  etc.,  179  U.  S.  552,  560,  the  court  (four  of 
the  justices    dissenting)    distinctly    adjudged  that 


^  The  language  used  by  the  lower  court  is  slightly  confusing. 
The  admiralty  court  assuredly  either  must  refuse  to  recognize 
the  Statute  of  Frauds  or  else  always  be  bound  by  it.  For  the  court 
to  have  power  to  declare  the  contract  of  one  man  valid  and  to  hold 
an  identical  contract  made  under  similar  circumstances  void,  would 
reduce  justice  to  mere  mockery.  It  is  not  like  a  Statute  of  Limita- 
tions in  being  adapted  to   partial   enforcement. 
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neither  the  local  law  nor  any  of  the  decisions  of 
a  state  can  deprive  one  of  the  right  to  relief  'in  a 
case  where  redress  is  afforded  by  the  maritime 
law  and  is  sought  to  be  availed  of  in  a  cause  of 
action  maritime  in  its  nature  and  depending  in  a 
court  of  admiralty  of  the  United  States.'  " 

Before  entering  into  a  consideration  of  the  Work- 
man case  supra  it  is  necessary  to  note  that  we  have 
been  unable  to  locate  any  decision  in  which  the  validity 
of  an  oral  maritime  contract  to  continue  for  more  than 
a  year  has  ever  been  upheld.  Presumably,  although 
it  is  open  to  argument,  the  Statute  of  Frauds  after  its 
enactment  by  Parliament  was  not  adopted  by  admiralty 
courts  as  a  rule  of  decision.  Before  California  enacted 
the  above  section  (C.  C.  §1624)  and  had  no  statute 
on  the  subject,  an  oral  contract  of  such  a  nature  might 
have  been  enforced  in  admiralty.  This  is  important 
because  it  results  in  the  holding  of  this  court  not  that 
the  California  statute  will  be  disregarded  because  it 
took  away  a  right  of  long  standing — but  that  it  will  be 
disregarded  because  it  seeks  to  take  from  parties 
making  contracts  a  right  which  the  court  adjudges  they 
would  have  had  if  there  had  been  no  statute.  In  other 
words,  if  a  state  statute  results  in  an  attempted  change 
of  a  personal  right  under  a  maritime  contract,  tliat 
statute  will  be  disregarded  in  admiralty. 

The  Workman  case,  supra,  had  under  consideration 
the  question  of  the  liability  of  a  city  for  injury  to  a 
vessel  by  a  fireboat  owned  by  the  city  and  in  the 
custody  and  management  of  its  fiiv  (lej)aii:]nent.  Tlie 
collision  was  caused  by  the  negligent  hnndlinu:  of  the 
fireboat    while    hastening    to    assist    in    putting    out    a 
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fire  raging  at  the  head  of  a  dock.  The  district  court, 
on  the  assumption  that  the  local  law  controlled,  deter- 
mined that  by  that  law,  as  declared  by  decisions  of 
the  courts  of  the  State  of  New  York,  the  city  was 
liable  for  the  injury  caused  by  the  negligent  manage- 
ment of  its  fireboat  (63  Fed  298).  The  decision  of 
the  lower  court  was  reversed  by  the  Circuit  Court  of 
Appeals  (67  Fed.  347)  and  the  case  came  before  the 
Supreme  Court  on  a  writ  of  certiorari.  By  a  bare 
majority  the  court  held  the  city  liable  upon  the  ground 
that  the  maritime  and  not  the  local  law  governed  the 
determination  of  the  liability. 

Since  the  rendering  of  the  opinion  extravagant  claims 
have  been  made  by  certain  advocates  as  to  the  extent 
to  which  the  decision  went.  A  careful  study  of  the 
opinion  will  show  that  these  claims  are  totally  unjusti- 
fied and  that  no  overwhelming  step  toward  depriving 
states  of  power  was  taken  by  the  court. 

It  must  primarily  be  carried  in  mind  that  the  action 
involved  a  tort  and  not  a  contract,  and  that  the  state 
^'law''  overridden  was  simply  the  common  law  princi- 
ples laid  down  in  the  state  courts.  And  as  before 
stated,  so  close  were  the  state  court  decisions  that 
Brown,  D.  J.,  certainly  a  most  able  judge,  held  that 
under  them  the  city  was  liable. 

The  limited  extent  of  the  decision  is  shown  clearly 
by  the  much  quoted  statement  in  the  opinion: 

^'The  decisions  of  this  court  overthrow  the 
assumption  that  the  local  law  or  decisions  of  a 
state  can  deprive  of  all  rights  to  relief,  in  a  case 
where  redress  is  afforded  by  the  maritime  law, 
and  is  sought  to  be  availed  of  in  a  cause  of  action 
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maritime  in  its  nature  and  depending  in   a  court 
of  admiralty  of  the  United  States.''  (page  5G0.) 

Admittedly  no  state  statute  can  regulate  the  juris- 
diction or  practice  of  the  United  States  courts  {The 
Lottawamia,  21  Wall.  558).^  For  instance,  the  federal 
courts  in  admiralty  are  not  governed  by  the  state  Statutes 
of  Limitation  (The  Key  City,  14  Wall.  653).^     A  state 


^The  attitude  of  the  courts  toward  encroachment  on  federal 
equity  jurisdiction  has  been  as  marked  as  their  holdings  as  to  the 
invalidity  of  the  federal   admiralty  jurisdiction. 

"We  have  repeatedly  held  'that  the  jurisdiction  of  the  courts 
of  the  United  States  over  controversies  between  citizens  of  dif- 
ferent states,  cannot  be  impaired  by  the  laws  of  the  states,  which 
prescribe  the  modes  of  redress  in  their  courts,  or  which  regu- 
late the  distribution  of  their  judicial  power.'  Hyde  v.  Stone,  20 
How.  175;  Suydam  v.  Broadnax,  14  Pet.  67;  Union  Bank  v. 
Jolly's  Administratrix,  18  How.  503.  If  legal  remedies  are 
sometimes  modified  to  suit  the  changes  in  the  laws  of  the 
states,  and  the  practice  of  their  courts,  it  is  not  so  with  equit- 
able. The  equity  jurisdiction  conferred  on  the  federal  courts 
is  the  same  that  the  High  Court  of  Chancery  in  England  pos- 
sesses, is  subject  to  neither  limitation  nor  restraint  by  state 
legislation  and  is  uniform  throughout  the  different  states  of  the 
Union." 

Payne  v.   Hook,   7   Wall.   425,   430. 
This    is    exactly    the    same    position    that    has    been    taken    toward 
admiralty. 

"As  the  constitution  extends  the  judicial  power  of  the  United 
States  to  'all  cases  of  admiralty  and  maritime  jurisdiction'  and 
as  this  jurisdiction  is  held  to  be  exclusive,  the  power  of  legis- 
lation on  the  same  subject  must  necessarily  be  in  the  national 
legislature  and  not  in   the   state   legislatures." 

Butler  v.  Boston  and  S.  S.S.  Co.,  130  U.  S.  527,  557. 

^The  federal  courts  in  admiralty  and  in  equity  have  the  same 
attitude  toward  limitations  statutes.  Referring  to  maritime  liens 
the  Supreme  Court  declared  in  The  Steamboat  Key  City: 

"While  the  courts  of  admiralty  are  not  governed  in  such  cases 
by  any  Statute  of  Limitations,  they  adopt  the  principle  that  laches 
or    delay    in    the    judicial    enforcement    of    maritime    liens    will, 
under   projier   circumstances,   constitute   a  valid   defense." 
The  Steamboat  Key  City,  14  Wall.  653,  660. 

"In  equity  cases  the  federal  courts  are  not  bound  by  the 
Statute  of  Limitations.  In  those  courts  the  question  of  laches 
is  paramount,  though  they  will  act,  or  refuse  to  act,  in 
analogy  to  such  statute." 

Sullivan   v.  Ellis,  219   Fed.   694,  698    (C.   C.   A.   Sth   Clr.    1915). 
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cannot  affect  the  application  of  the  Limited  Liability 
Act  in  admiralty  {Butler  v.  Boston  and  S.  S.S.  Co., 
130  U.  S.  527).^  Contributory  negligence  does  not 
wholly  bar  recovery  in  admiralty  (The  SS.  ''Max 
Morris'%  137  U.  S.  1).^  In  The  J.  E.  Rumhell  it  was 
held  merely  that  the  admiralty  court  would  determine 
the  priority  of  maritime  liens  upon  maritime  principles 
(148  U.   S.  1). 

All  these  cases  cited  as  the  basis  of  the  court's  hold- 
ing in  the  Workman  decision  are  cases  of  procedure 
or  jurisdiction.  They  do  not  pass  upon  the  validity 
of  any  contract  enforced  in  admiralty  but  are  only 
concerned  with  the  powers  of  the  states  to  regulate 
the  admiralty  courts.  Naturally  the  states  have  no 
such  power  or  the  federal  jurisdiction  in  admiralty 
would  be  carried  on  subject  to  the  approval  of  the 
states. 

®As  pointed  out  in  The  Lottawanna,  21  Wall.  558,  the  constitu- 
tionality of  the  Limited  Liability  Act  was  sustained  not  as  within  the 
power  of  congress  under  the  admiralty  clause  but  as  being  within 
the  commerce  clause.  Indeed  the  decision  in  which  the  validity  of 
the  statute  was  upheld  declared: 

"There  is  not  here  as  in  Allen  v.  Newberry,  21  How.  244,  a 
question  of  admiralty  jurisdiction  under  the  law  of  1845  (5 
Stat,  at  p.  726),  but  of  the  power  of  Congress  over  the  com- 
merce of  the  United  States." 

Lord  V.  S.S.  Co.,  102  U.  S.  541,  545. 
As  a  valid  act  under  the  commerce  clause  no  state  legislation 
could  limit  its  operation.  This  is  equally  true  of  any  valid  federal 
act  which  regulates  commerce  such  as  the  Federal  Employers  Lia- 
bility Act  of  April  22,  1908.  Seaboard  Air  Line  Ry.  Co.  v.  Horton,  233 
U.  S.  492,  501. 

^"Tn  the  absence  of  statutory  regulation,  the  fellow  servant 
rule  and  its  interpretation  becomes  a  matter  of  general  law  as 
to  which  the  federal  courts  apply  their  own  rules  of  decision; 
and  the  status  of  Wallace  as  to  being  a  vice  principal  or  a 
mere  fellow  servant  is  to  be  determined  in  this  case  by  the  de- 
cisions of  the  federal  courts  rather  than  those  of  Mississippi 
B.   &  O.  R.  R.   Co.   V.   Baugh,   149   U.   S.   368." 

Moss.  V.  Gulf  Compress  Co.,  202  Fed.  657,  661  (C.  C.  A. 
5th   Cir.   1913). 
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The  only  case  cited  by  the  court  in  support  of  the 
above  quotation  and  which  seems  to  affect  the  court 
in  admiralty  in  considering  a  matter  of  right  as  dis- 
tinguished from  jurisdiction  or  procedure  is  Liverpool 
(&  G.  W.  Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397, 
443.  Here  the  validity  of  a  contract  was  under  con- 
sideration. 

The  court  said  in  part: 

''It  was  argiied  for  the  appellant  that  the  law 
of  New  York,  the  lex  loci  contractus,  was  settled 
by  recent  decisions  of  the  Court  of  Appeals  of 
that  state  in  favor  of  the  right  of  a  carrier  of 
goods  or  passengers,  by  land  or  water,  to  stipulate 
for  exemption  from  all  liability  for  his  own  negli- 
gence.''    (Cases  cited.) 

''But  on  this  subject  as  in  any  question  depend- 
ing upon  mercantile  law  and  not  upon  local  statute 
or  usage,  it  is  well  settled  that  the  courts  of  the 
United  States  are  not  bound  by  decisions  of  the 
courts  of  the  state,  but  will  exercise  their  own 
judgment,  even  when  their  jurisdiction  attaches 
only  by  reason  of  the  citizenshii:)  of  the  parties, 
in  an  action  at  law  of  which  the  courts  of  the 
state  have  concurrent  jurisdiction,  and  upon  a 
contract  made  and  to  lie  performed  within  tlie 
state.  (Cases  cited.)  The  decisions  of  the  state 
courts  certainly  cannot  be  allowed  any  greater 
weight  in  the  federal  courts  when  exercising  the 
admiralty  and  maritime  jurisdiction  exclusively 
vested  in  them  by  the  Constitution  of  the  United 
States.'' 

This  rule  that  the  federal  courts  are  not  bound  by 
decisions  of  state  courts  upon  (piestions  of  general 
jurisprudence  or  genernl  commercial  law  li.-is  always 
been  recognized  (//  Ty/r.,  001).  As  sta1(Ml  in  tlie  (pK^ta- 
tion  above,   this   i-ule   only  a])i)li(*s   to   state*  court    (l(M'i- 
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sions  and  does  not  apply  to  statutes.  But  if  a  state 
legislates  regarding  a  matter  of  general  commercial 
law  the  federal  courts  necessarily  are  bound  by  the 
statute  enacted.^ 

When,  therefore,  we  examine  the  principles  of  the 
Workman  case  in  the  light  of  the  decisions  upon  which 
it  rests,  we  find  no  extreme  holding — no  seizure  of 
power  by  an  admirer  of  the  admiralty  jurisdiction. 
It  is  simply  what  Mr.  Justice  Wliite  declares  it  to  be: 
a  mere  application  of  well  recognized  rules.  And  these 
rules  are  that  no  state  by  statute  or  otherwise  can 
infringe  upon  the  jurisdiction  or  the  procedure  of 
admiralty — and  that  in  cases  of  maritime  law  the 
admiralty  courts  will  not  be  bound  by  the  decisions 
of  the  state  courts.  It  is  true  that  this  opinion  like 
many  others  contains  certain  expressions  which  if  torn 
from  the  context  seem  almost  revolutionary.  But  when 
viewed  as  they  lie  embedded  in  the  decision  it  is  seen 
that  their  radical  aspects  have  been  a  pure  illusion. 

In  the  consideration  of  the  facts  here  involved  the 
Workman  case  gives  us  no  assistance.  We  are  not 
considering  a  problem  of  procedure  or  of  jurisdiction. 


*'The  effect  of  state  statutes  is  particularly  well  brought  out  by 
the  courts  in  their  consideration  of  negotiable  Instruments. 

"The  notes  are  undoubtedly  Kansas  contracts;  and  while 
we  are  not  bound  to  follow  the  view  expressed  by  the  highest 
tribunal  of  the  state  upon  general  principles  of  the  common 
law  merchant  (Oats  v.  National  Bank,  100  U.  S.  239;  R.  R. 
Co.  V.  National  Bank,  102  U.  S.  14;  Dygert  v.  Vermont  Loan  & 
Trust  Co.,  94  Fed.  913;  Northern  Nat.  Bank  v.  Hoopes,  98  Fed. 
935;  Phipps  v.  Harding,  70  Fed.  471).  When,  however,  a  state 
has  adopted  a  iie^i^otiahle  histnimeiit  law  hy  stsitute,  we  must 
give  force  and  effect  to  such  law  in  all  cases  where  the  same 
is  applicable." 

Smith  V.  Nelson  Land  &  Cattle  Co.,  212  Fed.  56,  59. 


19 

No  conflict  of  decisions  between  the  admiralty  and  the 
state  courts  is  sought  to  be  reconciled. 

There  is  one  question  before  the  court  and  only  one: 

Is  a  state  powerless  to  declare  invalid  contracts  ex- 
ecuted within  it  when  those  contracts  are  maritime  in 
their  nature? 


CONTRARY  TO  THE  PLAIN  MEANING  OF  THE  WORDS  OF  THE 
CONSTITUTION  AND  TO  THE  OPINIONS  OF  THE  COURTS  IT 
IS  PROPOSED  TO  THROW  THE  MARITDIE  LAW  IN  THIS 
COUNTRY  INTO  UTTER  CHAOS  BY  HOLDING  THAT  CON- 
GRESS HAS  EXCLUSIVE  AND  ENTIRE  RIGHT  TO  REGU- 
LATE   MARITIME    CONTRACTS. 

Unfortified  by  the  Workman  case  or  by  any  other 
case,  with  its  face  set  not  only  against  the  plain  mean- 
ing of  the  words  of  the  constitution  but  against  the 
whole  drift  of  judicial  opinion  as  indicated  by  the 
decisions  of  the  Suprem'e  Court  since  1789,  it  is  now 
proposed  that  this  court  hold  that  states  have  no 
power  over  maritime  contracts  and  by  so  doing  attemjit 
to  plant  federal  sovereignty  over  a  new  domain  and 
to  seize  from  the  states  a  power  heretofore  unques- 
tioned. By  making  this  holding  the  court  will  in  ofl'ect 
read  into  section  8,  article  I  of  the  Constitution  the 
words:  "Tlio  Congress  shall  have  ])OWor  *  *  *  to 
regulate  maritime  contracts."  P)iil  the  court  will  ho 
going  oven  farther  llinn  this.  \\\  tlic  coustnictioii  of 
the  powers  granted  to  Congress  in  the  a])ove  section, 
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it  has  been  held  that  where  state  statutes  affecting 
interstate  commerce  are  local  in  their  nature  and 
where  Congress  has  not  acted,  the  statutes  are  valid. 
But  to  sustain  the  libelant's  contention  in  the  present 
case  the  court  must  hold  that  all  state  statutes  invali- 
dating maritime  contracts  are  void — regardless  of 
whether  or  not  Congress  has  legislated  on  the  subject. 

If  states  have  no  power  to  declare  maritime  con- 
tracts invalid  it  is  evident  that  they  have  no  power 
to  regulate  them.  For  regulation  by  its  very  meaning 
in  prescribing  one  form  of  contract  makes  unlawful 
contracts  not  made  in  conformity  with  law.  By 
announcing  the  powerlessness  of  the  states  to  regulate 
maritime  contracts,  the  court  is  in  effect  declaring 
unconstitutional  all  state  statutes  regulating  such  con- 
tracts. For  an  unconstitutional  law  is  merely  one  of 
no  force  and  effect  and  this  is  exactly  what  a  state 
statute  will  be  if  the  admiralty  declines  to  recognize 
its  validity. 

Such  power  in  the  federal  government  has  been  here- 
tofore completely  unsuspected.  Since  the  earliest  times 
states  have  enacted  laws  maritime  in  their  nature. 
Hundreds  of  statutes  have  been  passed  dealing  with 
charters,  contracts  of  affreightment,  pilotage  agree- 
ments, marine  insurance  policies,  etc.  No  one  has  ever 
questioned  the  power  of  the  state  to  pass  such  laws. 
Whole  chapters  of  the  Civil  Code  of  California  are 
devoted  to  the  regulation  of  maritime  contracts.  The 
state   and   federal   courts   in   common  law   and   equity 
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and  admiralty  have   applied  the  statutes  without   one 
suggestion  that  they  were  invalid.^ 

When  Congress  regulated  maritime  matters,  its 
power  so  to  do  was  carefully  sustained  by  the  Supreme 
Court  as  an  exercise  of  its  authority  under  the  com- 
merce clause.^^  That  court  again  and  again  was 
declared  in  admiralty  as  in  equity  that  no  state  had 
power  to  infringe  upon  the  jurisdiction  of  the  federal 
court.  But  no  implication  was  ever  made  that  under  the 
judicial  section  of  the  Constitution,  power  to  regulate 
a  right,  power  to  regulate  maritime  contracts  was  taken 
from  the  states.  The  court  might  equally  well  hold 
that  under  the  judicial  section  all  power  to  regulate 
contracts    between     citizens    of    different    states    was 

®Quite  the  reverse  in  the  case  of  The  Hamilton,  the  Supreme 
Court  squarely  held  that  in  the  admiralty  a  state  statute  conveying  a 
right  would  be  enforced. 

"We  pass  to  the  other  branch  of  the  first  question, — whether 
the  state  law,  being  valid,  will  be  applied  in  admiralty.  Being 
valid,  it  created  an  obligation — a  personal  liability  of  the  owner 
of  the  Hamilton  to  the  claimants.  (Slater  v.  Mexican  R.  R.  Co., 
194  U.  S.  120,  126.)  This,  of  course,  the  admiralty  would  not 
disregard  but  would  respect  the  right  when  brought  before 
it  in   any   legitimate   way.     Ex   parte   McNeil,   13   Wall.    236,   243." 

The  Hamilton,  207  U.  S.  398,  405. 
This  case  is  simply  in  accord  with  the  decisions  holding  that  a 
state  statute  giving  a  right  clearly  within  admiralty  jurisdiction 
will  be  enforced  in  admiralty.  Instances  of  such  rights  created  by 
states  are  the  statutes  giving  rights  arising  out  of  death  by  wrong- 
ful act.  See  The  Harrisburg,  119  U.  S.  199.  So  also  with  state 
statutes  creating  liens  for  supplies  furnished  domestic  vessels 
(Rodd  V.  Heartt,  21  Wall.  558).  Similarly  a  state  statute  giving  a 
new  equitable  remedy  will  be  enforced  in  the  federal  courts  in 
equity    (Reynolds   v.  Crawfordsville    liank,   112   U.    S.    40.")). 

'""The  scope  of  the  maritime  law,  and  that  of  commercial 
regulation  is  not  cotenninous,  it  is  true,  but  the  latter  em- 
braces much  the  largest  portion  of  the  ground  covered  by  the 
former.  Under  it  Congress  has  regulated  the  logistry,  enroll- 
ment, license  and  nationality  of  ships  and  vessels:  the  nu)de 
of  recording  bills  of  sale  and  mortgages  theri'on;  the  rights 
and  duties  of  seamen;  the  limitations  of  the  responsibility  of 
shipowners  for  the  negligence  and  misconduct  of  their  cap- 
tains and  crews,  and  many  other  things  of  a  character  truly 
maritime."     (The    I^ttawanna,    21     Wall.    558,    57  7.) 
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removed  from  the  individual  states  and  conferred  upon 
the  federal  government  alone. ^^ 

Suddenly  this  court  has  held  that  a  state  has  no 
power  to  declare  a  maritime  contract  invalid.  The 
invalidity  of  hundreds  of  statutes  is  patent.  The  law 
of  ships,  of  marine  insurance,  of  stevedoring  and  all 
other  maritime  subjects  is  thrown  into  utter  confusion. 
And  the  admiralty  is  granted  powers  which  even  its 
most  ardent  advocates  had  not  dared  to  hope  for.^^ 

Barely  does  a  case  present  a  pure  problem  of  law 
as  does  the  action  now  under  consideration.  The  ques- 
tion of  law  stands  out  completely  stripped  of  all  ques- 
tions of  fact.  In  the  future  the  decision  rendered  or 
to  be  rendered  by  this  court  cannot  be  distinguished 
by    any    allusions    to    the    facts.      The    facts    are    not 


"As  has  been  pointed  out  in  the  foot  notes  the  courts  have  gone 
no  further  in  making  clear  the  inviolability  of  admiralty  than  they 
have  of  federal  equity  jurisdiction.  Yet  courts  of  equity  constantly 
enforce  state  Statutes  of  Frauds.  See  such  cases  as  Kennedy  v. 
Bates,  142  Fed.  51;  Horton  v.  Stegmeyer,  175  Fed.  756;  Ducie  v. 
Ford,  138  U.  S'.  587.  Can  any  one  imagine  the  claim  that  state 
statutes  making  contracts  invalid  need  not  be  considered  by  the 
federal   courts   sitting  in  equity. 

"To  take  away  the  power  of  a  state  to  regulate  maritime 
contracts  seems  a  clear  denial  of  the  principle  stated  by  the  Su- 
preme Court  in   enforcing  in  admiralty  a   state   pilotage   statute: 

"It  is  urged  further  that  a  state  law  could  not  give 
jurisdiction  to  the  District  Court.  That  is  true.  A  state  law 
cannot  give  jurisdiction  to  any  federal  court,  but  that  is  not 
a  question  in  this  case.  A  state  law  may  give  a  substantial 
right  of  such  a  character  that  where  there  is  no  impediment 
arising  from  the  residence  of  the  parties,  the  right  may  be  en- 
forced in  a  proper  federal  tribunal  whether  it  be  a  court  of 
equity,  of  admiralty  or  of  common  law.  The  statute  in  such 
cases  does  not  confer  the  jurisdiction.  That  exists  already,  and 
it  is  invoked  to  give  effect  to  the  right  by  applving  the  appro- 
priate remedy.  This  principle  may  be  laid  down  as  axiomatic 
in  our  national  jurisprudence.  A  party  forfeits  nothing  by  going 
into  a  federal  tribunal.  Jurisdiction  having  attached,  his  case 
is  tried  there  upon  the  same  principles,  and  its  determination 
is  governed  by  the  same  considerations,  as  if  it  had  been 
brought  in  the  proper  state  tribunal  of  the  same  locality. 
Ex   parte  McNeil,   13  Wall.   236,   243. 
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involved.  For  that  reason  the  opinion  is  almost  certain 
to  become  a  leading  case.  If  the  decision  of  the  lower 
court  stands,  then  states  have  practically  no  power 
over  maritime  contracts.  The  former  functions  of  the 
state  will  be  henceforth  regulated  solel}^  by  the  federal 
government.  A  great  step  will  have  been  taken  in 
tearing  down  the  power  of  the  state  and  in  building 
up  that  of  the  nation. 

Whether  or  not  the  law  is  to  become  thoroughly 
hostile  to  the  theories  of  the  state  once  acknowledged 
in  this  country  we  do  not  know.  But  we  are  absolutely 
confident  that  before  determining  that  the  power  of 
the  federal  government  is  so  great  and  that  of  the 
state  so  limited,  it  will  be  well  for  the  future  of 
American  jurisprudence,  that  further  consideration  be 
given  to  the  advisability  of  such  a  revolutionary  change 
in  the  constitutional  law  of  the  United  States. 

For  this  reason  we  respectfully  request  that  a  rehear- 
ing of  the  case  be  had  and  that  the  effect  and  the 
wisdom  of  the  decision  upon  our  law  be  more  fully 
argued  before  this  court. 

Dated,  San  Francisco, 
September  11,  1916. 

H.  W.  TTuTTox, 

Proctor    for    AppelJant 
and    Pctitioicr. 


Thomas  A.  Thacher, 
Dexman  and  Arnold, 

Of  Counsel. 
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Certificate  of  Counsel. 

I  hereby  certify  that  I  am  of  counsel  for  appellant 
and  petitioner  in  the  above  entitled  cause  and  that  in 
my  judgment  the  foregoing  petition  for  a  rehearing 
is  well  founded  in  point  of  law  as  well  as  in  fact  and 
that  said  petition  is  not  interposed  for  delay. 

Thomas  A.  Thachee, 

Of    Counsel    for    Appellant 
and  Petitioner. 
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